Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


HARVARD  LAW  SCHOOL 

LIBRARY 


J 


r 


VMIct 


/2 


Vol  lSS-Bk\  Y.  Co«r« 
•f  Appeals. 


141 
140 
141 
140 


»  82 
*158 
«218 
♦627 


185 
144 


9 


»27« 

n78 


55 

136     ^892 


70 

142     '515 

148     ^165 


t 


79 

141  »  95 
144  '  87 
134     »331 

s  136     *r>44 

114     i 

142  '•  H9| 


569 

146     1 


68 


583 

142     » 


38 


614. 
188       488 

617 
141     »476 


Ek    649 

137 


39 


b    664 
i:  i      614 

145       229 


144 

138 

'509 

138 

'512 

152       1 

136 

H79 

144 

ni2 

8145 

•650 

170 

142 

'552 

138 

2421 

187 

135 

♦324 

136 

H77 

S32 

137 


'2(K),^j35| 


—  •  fc  -  5 


—  TJ  s 


f 


242        I .-  ^e  —  Ta  » 
135     ^252'g-t8-2 
-    248       l^iel  i  o<< 
1133     '675ggv|s;g 

=r=-3= U  b  a  S   ^   «  A 


298 

146      »  24 
143     n48 


O  h  a  9  2  9  2 

Q    .  9  ^  OB  «  S 

5q  0"*S  «      -S  ft 


815 
141       374 


828 

138     >546 
138     ^587 


^^aaa!a 


836 


143     '554.    ** 

~  856       I 
136     1380: 
186     *551 
141     ^224 


al-o  S  g  a  o  o 


J^    ^ 


894 

137    -567 

i08 

145     '580 


436 

137       *97 


456 

138     2421 


477 
141     '125 


493 

144     '619 
141     2530 


544 

138     2409 


■ 

1 


b    564 

144      383 


VoL  J33.    NEW  YORK  REPORTS.  K^^^ 

Cited  in  the  following  Beriee:  /  ^ 

U.  S.  Supreme  Court  (US;  L£d,  Lawyers'  Edition);  Federal  Reports 
(Fed);  Massachusetts  (Mas);  Connecticut  (Con);  New  Jersey  Law 
(NJL);  New  Jersey  Equity  (NJE)  and  the  Lawyers*  Reports  Anno- 
tated (LRA)  and  its  Annotation  (n). 

Shows  where  the  decisions  In  this  volunie  hare  been  cited—where  to  find 
precedents  on  their  subjects  from  the  courts  carrying  most  weierht  in  this 
state.  The  Annotations  referred  to  (marked  n)  irive  a  complete  preseuta- 
tion  of  authorities  on  the  point  in  question— all  the  law. 

N.  B.— Cut  out  and  stick  each  block  on  pa^  at  Its  head,  or  citations  for 
entire  volume  on  Inside  front  cover. 


Always  eonsnlt  this  table  before  tudtig  a  case* 


0:80  Fed   68 
17  LRA  307 


18:147  US  863 
87  LEdaOS 
76  Fed  949 
86  Fed  560 


104:19  LRASTln 


144:20  LRA  fiOl 


79:162  US  21 
38LBd839 
17  LRA  680 
lSLRA548n 
21  LRA  aSn 
26  LRA  882 
88  LRA  610 


162:28  LRA  6U 


187:34  LRA  841 


279:66  Fed  163 
86  f^d  587 
22  LRA  478n 


298:30  LRA  49n 


2aiM  Con  519 
19LRA824n 
20LRA350n 

81  LRA  881 

82  LRA  538 


306:54  NJE  434 
18  LRA  381 
30  LRA  311 
dOLRA323n 
82  LRA  703 


856:09  Fed  80 
18  LRA  85n 


366:28  LRA  80 


323:20  LRA  454 


394:56  NJE  558 
26  LRA  686 


538:80  LRA810n 


544:38  LRA725a 


473:20  LRA514n 

4~93:17LRA864n 
17  LRA  d82n 
19  LRA  172n 
88  LRA  216 


669:18  LRA  419 
580-J7LRA612 


600:20  LRA619n 


614:54  FM  233 


628:84  LRA331n 


Copyrighted  by 
All  rights  reserved. 


The  Lawyers'  Co-Operatlve  Pub.  Co. 

Rochester,  N.  Y. 


BEPOETS  OF  CASES 


DECIDED  IN  THE 


COUBT    OF    APPEALS 


OF  THE 


STATE  OF  NEW  YORK, 


From   and   Including  Dfxjisions  ok   April  12,  to 
Decisions  of  Octobfji  4,  1892, 


WITH 


NOTES,   REFERENCES   AND   INDEX. 


By  II.  E.  SICKELS, 

State  Bkfobtsb. 


VOLUMK      CXXXIII. 


ALBANY: 

JAMES    B.    LYON 
1892. 


Bntored.  aooording  to  Act  of  Congress,  in  the  year  one  thousand  eight 

hundred  and  ninety-two, 

Bt  frank  BIOS,  Bbobbtabt  op  thb  Statb  of  Nbw  Yobs. 

In  trust  for  the  benefit  of  the  People  of  the  said  Btate,  in  the  office  of  the 

librarian  of  Oongress,  at  Washinffton,  D.  C. 


^r« .  'CLu.'^ I  ^rfz 


JUDGES  OF  THE  COURT  OF  APPEALS. 


ROBERT  EARL,  Chief  Judge. 
CHARLES  ANDREWS, 
FRANCIS  M.  FINCH, 
RUFUS  W.  PECKHAM, 
JOHN  C.  GRAY, 
DENIS  O'BRIEN, 
ISAAC  H.  MAYNARD, 
Associate  Judges. 


SECOND    DIVISION. 


DAVID  L.  FOLLETT,  Chief  Judge. 
GEORGE  B.  BRADLEY, 
IRVING  G.  VANN, 
ALBERT  HAIGHT, 
ALTON  B.  PARKER, 
CHARLES  F.  BROWN, 
JUDSON  8.  LANDON, 

Associate  Judges. 


TABLE  OF  CASES 


REPOBTED  IN  THIS  VOLUME. 


A 

-'*'•  PACK. 

A,  EdU  Terra  Cotta  Co,  v.  Doyle..  603 
Ackerdoot    v.    Second   Ave.    R. 

R.  Co 676 

Adams,  People  ex  rd.    O'Con- 
nor v .* 203 

Aldrich,   Haynes  v 287 

Aldric/t,   Pain^  v 544 

Alexander  v.  State  of  New  York.  621 
Alexander  Ave.,  In  reBd.  Street 

Opening  of  N.  Y 436 

Alien  V.  IngersoU 692 

Ashton  V.  City  of  Rochester. . .  187 

B. 

Babcock  t.  Schuylkill  &  L.  Y. 

Baldmn'n  Bank  of  Penn  Yan  v. 

Butler 564 

Barnes  v.  MaeJDonald 620 

Barney  v.  FuUer 605 

BarondesSf  People  v 649 

Bauer  v.  Consumer* s  Ice  Co 688 

Baur,  Pell  v 377 

Becker  v.  Weeks 665 

BedeU,  Perry  \ 685 

Beiermeister  v.  City  of  London  F. 

Ins.    Co 564 

Belford  Co  ,  Saltus  v 499 

Bennett  v.  N.  Y.  C.  dt  11.  B.  B. 

B.  Co 563 

Berlin  Iron  Bridge  Co.,  Birge  v.  477 

Bernheimer,  Nirdlingler  v 45 

Birge  v.  Berlin  Iron  Bridge  Co.  477 
Blakslee,  People  ex  rel.,  v.  Comrs. 

of  Land  Office 616 

Bd.  of  Excise  Brooklyn.,  People  ex 

rel.  (f  Toole  v 683 

Bd.  of  Street  Opening  N.  Y.,  In 

re  Alexander  Ave 436 


PAOB. 

Bd.  of  Street  Opening  N.  Y.,  In 

re  St.  John's  Cemetery 329 

Boardman,  Kerner  v 539 

Boekell,   People  ex  rel.,  v.   Mae- 
Lean  527 

Ihhlen  v.  Met.  El.  R.  R.  Co 677 

Bohn  V.  Hatch 64 

Bradley,  People  ex  rel..  v.  Shaw.  493 

Brian  v.  Mead 688 

Bridges,  Falrey  v 663 

Broadway  &  Seventh  Are.  R.   R. 

Co.,  Heath  v 526 

Brookfield,  In  re 694 

Brookfield,  Merchants'  Kat.  Bank 

V 694 

Brooklyn,  B.  dk  Q.  Co.  R.  R.  Co., 

Leach  Y 688 

Brooklyn  City  of  Wess7nan  v 677 

Brooklyn,  C.  T.  R.  R.  Co.,  Pollock 

V 624 

Brooklyn  El.  R.  R.  Co.,  Jarns  v.  623 

Brown  v.  Finch 671 

Brown,  Miner  v 308 

Bryant  v.  Town  of  Randolph  . .     70 

Buffalo  City  of,  Voght  v 463 

Bull,  Van  Rensselaer  v 625 

BvrnlMm,  Knickerbocker  Co.  v. .  657 

Burns,  Van  Cleafy 540 

Biishwick  Chemical  Works,  People 

V ." 694 

Butler,  Baldmn's  Bonk  of  Pin n 

Yan  V 564 

Butterfield,  In  re  Will  of 473 

c. 

Colder  v.  Jenkins 616 

Cambridge,  ViUnge  of  FisJier  v. .  527 
Cameron   v.   N.   Y.   &  Mt.   V. 
AVater  Co 386 


VI 


TABLE  OF  CASES  REPORTED. 


^' 


PAGX. 

Cammerer  v.  MuUcr 628 

Carhart,  Qtiinby  v 579 

Carroll  v.  Maj^r,  etc,,  N.  F. . . .  628 

Gamdy,  PeopU  v 612 

Cattkill  db  N,   T.  Steamboat  Co., 

{Limited),  Rome  v 679 

C.  P.,  N.  &  E.  R.  R.  R.   Co.. 

Schild  V 446 

C.  P.,   N.  dt  E.  R.  R.  R,  Co,, 

Wynn  v 575 

Chapin,   M^rekanUf  Nat.  Bank 

of  WhitehaU  v 623 

Chase  v.  Jamestown  Street  R.  Co.  619 
Chester  Rolling  Mille,  In  re,  v. 
Vessels  Hopateong  and  Museonet- 

eong 694 

Christie,  In  re  Will  of  Butter- 
field 478 

Cianeimi7io*s    T.   dk    T.    Co.   v. 

Ciancimino 672 

aty  of  Brooklyn,  Wessman  v...  677 

City  of  Buffalo,  Voght  v 468 

City  of  Kingston,  Demby  v 538 

City  of  London  Fire  Ins.    Co., 

Beiermeister  y 564 

City  of  Rochester,  Ash  ton  v. . .  187 
City  of  Schenectady  ▼.   Furman.  696 

City  of  Tonkers,  CrowtfurY 602 

Clafiin,  Hastings  Y 589 

Claflin,  Sanford  v 691 

Clarkson,  In  re  N.  Y.  El.  R.  R. 

Co.,  to  Acquire  Land  of -690 

Cline,  Hoyt  v 686 

Clough,  Leonard  v 292 

Cole  ▼.  Millerton  Iron  Co 164 

Coleman,    People  ex  rel.   Lucke- 

meyer  v 625 

Coleman,   People  ex  rel.  Win- 
chester y 279 

CoUins,  UnderhiU  y 685 

Comrs.  Land  Office,  People  ex  rel. 

BlaksleeY 616 

Conger  v.  Kinney 689 

Constant  v.  University  of  Roches- 
ter  640 

Consumer's  Ice  Co.,  Batter  y. ...  688 
Couper  Milling  Co.,  Inre  McLean 
V 603 


FAGS. 

Crawford,   People  y 585 

Crouter  y.  Crouter    56 

Crowther  y.  City  of  Tonkers 608 

Cudahy  y.  Rhinehart 248 

Cudahy  y.  Rhinehart 675 

CuHiss,  Miller  y 622 

D. 
DeCamp,  In  re  St.  L.  &  A.  R.  R. 

Co.,  to  Acquire  Land  of 270 

DeQrauw,  People  y 254 

DeLancey ,  Oakes  v 227 

Delany,  Latham  y 601 

Demby  y.  City  of  Kingston 588 

Derrick  v.  Emmens 676 

Dexter  v.  Itins 551 

Dexter   y.    Riverside    db    Oswego 

Mills 684 

Dobson,  McCulloch  y 114 

Donohue  v.  Whitney 178 

Doyle,  A.  Ilall  Terra  Cotta  Co.  \.  603 
Doyle  y.   Rector,  etc.,    Trinity 

Church 372 

Drexel  y.  Pease 129 

D.  D.,  E.  B.  &  B.  R.  R.  Co., 

Mayor,  etc.,  N.  Y.  y 104 

IhiffY.  RusseU 678 

Duffy,  In  re 512 

E. 

Eadie,  People  ex  rel.  State  y 573 

Edison  E.  T.  Co    People  ex  rel., 

Y.    Wemple 617 

Emmens,  Derrick  y 676 

Esty,  Hymes  y 342 

R 
FalveyY.  Bridges 663 

Fatman  y.  Fatman 674 

Female  Academy  Sacred  Heart, 

In  re 624 

Finch,  Brown  y 671 

Fisher  y.  Village  of  Cambridge. .  527 

Fitchburg  R.  R.  Cc,  People  y.  289 

Foggan,  Rider  y 620 

Fowler,  Van  Camp  y 600 

Fox,  People  ex  rel.,  y.  Hayden. .  198 

Fhx,  Sperry  y 678 

Fuller,  Barney  y 605 


TABLE  OF  CASES  EEPORTED. 


vii 


PA  OB. 

Fuller  &  Warren  Co.,  Penniman 

V 442 

Furman,  Oitff  of  Sc^ieneetadp  v. .  696 

G. 

GaUattda  v.  KeUtM/r 671 

Garth,  Glenn  v 18 

Gentllli  v.  Starace 140 

Gilmore  v.  Ham 664 

Glenn  v.  Garth 18 

GUmer,  Moore*  v (;65 

Goetting,  Petfpfe  exM.  Wrtit  '  .  569 
Goldberg  v.  N.  T.  C  db.H.  Ji.  U, 

R,Go 561 

iGrood  fellow,  McCabe  v 89 

(rotin  V.  Miranda 574 

Grant  v.  P^n,  6b  N.  Y,  C.  A  I\ 

R.   Co 657 

Greenwich  Town  of,  Hoag  v. . .  152 
Griem  v.   Masaae^iumtts  Betufit 

Aun 619 

IL 

Ham,  Gilmore  v 664 

Hambarg-Bremen  F.  Ins.   Co., 

Weed  V 894 

Harrington,  Lavorente  v 690 

HaMting%  v.  Claflin 599 

Hatch,  Bohn  v 64 

Hawley,  Rdee  v 315 

Ilayden,  People  ex  rel.    Fox  v. .  198 

Haynes  v.  Aldrich 287 

Heath  V.   Broadttay   Jk  Sfr^uth 

Ave.  RE.  Co 526 

HigginSf  In  re  Manley  v 691 

Hindg  V.   KeUofffj 586 

Hoag  V.  Town  of  Greenwich. . .  152 

Hoyt  Y.  Cline 686 

Hudson  River  Ore  <jft  Iron   Co., 

Morgan  v 666 

Hudson  River    Water    Power  <fe 

Paper  Co.,  Netdand  v 687 

Humphries,  Stephens  v 649 

Hymes  v.  Esty 842 

I. 

IngersoU,  Allen  v     692 

In  re  Board  Street  Opening  X. 

Y.  (Alex^der  Ave.) 486 


.   PAOC. 

In  re  Board  Street  Opening  N. 

Y.  (St.  John's  Cemetery) 329 

In  re  Brookfield 694 

In  re  Butterfield  (Will  oO 473 

In  re  Chester  Rolling  Mills  v. 

Vessels  Hopateong,  etc 694 

In  re  Christie  (Will  of  Butter- 
field) 478 

InreDuflfy .• 512 

In  re    Female   Academy  of  the 

Saered  Heart 624 

In  re  Kingsland  v.  Murray 170 

In  re  Lexington  Are.,  Opening  of 

from  Vlth  to  \QM  St 673 

In  re  McLean  v.  Coxiper  Milling 

Co 608 

In  re  Manley  v.  Iliggiiis 691 

In  re  Martin  v.  W.  J.  Johnston 

Co.  {Limited) 692 

In  re  Morris 698 

In  re  Newton 624 

In  re  N.  Y.  El.  R.  R.  Co.  (Ijimh 

of  Clarkson) 690 

In  re  PocatUieo  Waterworks  Co. .  695 
In  re  St.  L.  &  A.  R.   R.   Co., 

(Lands  of  DcCamp) 270 

In  re  Shedd 601 

In    re    Washington    St.    Pough- 

heepsie 620 

Itins,  Dexter  v 551 

J. 

Jackson  ArcJUtectural  Iron  Works 

V.  R(niss 588 

Jamestown  St.  R.  Co.,  Chase  v..  619 

Jartis  V.  Brooklyn  El.  R.  R.  Co.  628 

Jebb,  Xeicerf  v 660 

Jenkins,  Colder  v 616 

Johnston,  Pendleton  v 678 

Johnston  v.  Theall 684 

Jofinston,  W.  J.  Co.  {Limited),  In 

re  Martin  v % .  692 

Jumel,  Tamiede  v 614 

K. 

KeUogg,  GaUaudet  t 671 

Kellogg,  Hinds  Y 586 

Kerner  v.  Boardtnan 589 


vui 


TABLE  OF  CASES  REPORTED. 


«  PAOb. 

Kingsland,  In  re,  v.  Murray 170 

Kingston,  City  of,  Demby  v 538 

Kinney,  Conger  v 689 

Klupp  V.  United  lee  Lines 666 

Knickerbocker  Co.  v.  Burnham. .  657 
Kuhn,  People  ex  rel.,  v.  P.  E. 
House  of  Mefcy  of  N.  Y 207 

•      L. 

Landon  v.  Townshend 674 

fjangdon  v.  Mayor,  etc.,  N.   T. .  028 

Langdon  db  Co.,  Selleek  v 585 

Xatham  v.  Delany 601 

Xawrence  v.  Harrington 690 

Jjawrenceviile  Cement  Co.  v.  Par- 
ker  622 

Leach  v.  Brooklyn,  B.  <t-  Q.  C.  li. 

R.  Co 688 

JLeo,  Biker  v 519 

Leonard  v.  Clough     292 

Lethbridge  v.  Mayor,  etc.,  N. Y.  283 
Lexington  Ave.,  Li  re  Opening 

of,froinV7thto\02dSt 673 

Livingston,  N.   Y.   L.    Ins.  & 

Trust  Co.  V 125 

Luckemeyer,   People  ex   rel.,  v. 
Coleman 625 

M. 

McCabe  r.  Goodfellow 89 

McConnell,  Reed  v 425 

McCosker  v.  Smith. 672 

MeCormack  v.  VenaMe 536 

McOulloch  V.  Dobson 114 

McGean  v.  Met.  El.  R.  R.  Co. .  9 

McOraw.  BoeeveU  v 578 

Meljean,  In  re,  v.  Couper  Milling 

Co 608 

Me  Nab    v.    McNab    dt   HarUm 

Mfg.  Co 687 

Ma^cDonald,  Barnes  v 620 

Mackey  v,  Rav^h 602 

MacLean,  People  ex  rel.  Boekell 

V 527 

Maleom  y.  Manhattan  B.  Co 664 

Mafihattan  R.  Co.,  Maleom  v. . .  664 

Hanhat'.an  R.  Co.,  Palmeri  t  .  t  261 


PAOIJ. 

Manhattan  R.  Co.,  Rasevelt 587 

Manley  In  re,  v.  Wiggins 691 

Martin  In  re  v.  W.  J.  Johnston 

Co.iLimited) 692 

Martin,  People  ex  rel.,  v.  Myers.  627 
Massachusetts      Benefit      Assn., 

Oriesav 619 

Mather,  Schntnaker  v 590 

Matter  of  Board  St.   Opening 

N.  Y.  (Alexander  Ave.) 436 

Matter  of  Board  St.   Opening 

N.  Y.  (St.  John's  Cemetery)..  829 

Matter  of  Brookfield 694 

Matter  of  Butterfield  (Will  of). .  473 
Matter  of  Chester  Rotting  Mi'IIm 

V.  Vessels  Hopateong,  etc 694 

Matter  of  Christie 473 

Matter  of  Duffy 512 

Matter  of  Phn<ile  Academy  of  the 

Saered  Heart  624 

Matter  of  Kingsland  v.  Murray.  170 
Matter  of  Lexington  Aw.,  Open- 

m  of  from  V7th  to  X02d  St. . .  678 
Matter   of   McLean   v.    Couper 

MiUing  Co 608 

Matter  of  Manley  v.  Higgins 691 

Mattel'  of  Martin  v.  W.  J.  Johns- 
ton Go.  (Litnited) 692 

Matter  of  Morris 693 

Matter  of  Newton 624 

Mattei^  of  N.  T.  El.  R.  R.  Co. 

(Landsof  Clarkson) 690 

Matter  of  Pocantico  Water  Works 

Co 695 

Matter  of  St.  L.  &  A.  R.  R.  Co. 

(Lands  of  DeCamp) 270 

Matter  of  Shedd 601 

Matter     of     WasfiingUm     St., 

Pcmghkeepsie 620 

Matthem  v.  Matthews 679 

Mayor,  etc.,  N.  Y.,  Carroll  v. . .  628 
Mayor,  etc.,  N.  Y.  v.  D.  D.,  E. 

B.  &  B.  R.  R.  Co 104 

Mayor,  etc.,  N.  Y.,  Langdon  v  . .  628 
Mayor,  etc.,  N.  Y.,  Lethbridge 

v 233 

Mead,  Brian  v 688 

Meakim,  People  y 314 


f 

I 

r 


TABLE  OF  CASES  KEPORTED. 


IX 


PAOB. 

MereharUt^  Nat.  Bank  y.  Brook- 

JIM e94 

MerchaiM  Nat.   Bank,  White- 
hall, y.  Chopin 628 

Met.  Bl  R.  B.  Co.,  BofUen  y. . .  677 
Met.  £1.  R.  R.  Co.,  McGean  y. .  9 
Milk  Exchange  (Limited),  People 

y 565 

MiOer  y.  CuHim 622 

MillertoQ  Iron  Co. ,  Cole  y  . .   . .  164 

Miner  y.  Brown 808 

Miranda,  Govin  y 574 

Moore    y.    Prentiss   Tool    and 

Supply  Co :... 144 

Moore  y.  Simmons 6d5 

Moorea  y.   Glof)er 666 

Morgan  y.  Hudson  River  Ore  db 

IronCp 666 

Morris,  In  re 698 

Morris  y.  Sickly 456 

Morrison  y.  Pi  ess  Publishing  Co.  588 

MuUer,  Cammerer  y 628 

Mnrray,  In  re,  Kingsland  y 170 

Mut.  L.  Ins.  Co.,  Walsh  y.  ...  408 
Myers,  People  ex  rel.  Marten  y.. .  627 

K 

Neteeffy.  Jebb 660 

Newland  y.  Hudson  River  Water 

Power  and  Paper  Co 687 

Newton,  In  re 624 

N.  T.  C.   cfe  H.  R.   R.  R.   Co., 

Bennett  y,...: 568 

N.  T.  C.  d  H.  R.  R.  R.  Co., 

Qoldb^  y 561 

N.  T.  C.  di  H  R.  R.  R.  Co., 

Richardson  y 568 

N.  r.  C.  df  H.  R.  R.  R.  Ob., 

ShieldsY 557 

N.  T.  C.  d  H.  R.  R.  R.  Co., 

Weinckie  y 656 

N.  T.   El.    R.    R.   Co.,   In   re 

(Lands  Clarkson) 690 

N.  Y.  L.  Ins.  A  Trust  Co.  y. 

Liyingston 125 

N.  T.,  Mayor,  etc.,  Carroll  y 628 

K.  Y.,  Mayor,  etc..  y.  D.  D.,  E. 

B.  &  B.  R.  R.  Co 104 


•  PAOK. 

N.  T.,  Mayor,  etc.,  Langdon  y...  628 
N.  Y.,  Mayor,  etc.,  Lethbridge 

y 288 

N.  Y.  <&  Mt.  Vernon  Water  Co., 

Cameron  y 886 

N.  Y.  <&  N.  E.  R.  R.  Co.,  Rum- 

sey  y 79 

N.  T.,  State  of,  Alexander  y 621 

Nirdlinger  y.  Bemheimer 45 

North  River  Bank,  People  y  . . . .  691 

o. 

O'Connor,    People   ex   rel.,  y. 

Adams 208 

aibole.  People  ex  rel.,  y.  Bd.  of 

Excise  of  Bktyn 688 

Oaliies  y.  DeLancey 227 

Oakley,  Wronkow  y , , , .  505 

P. 

PfUne  y.  Aldricfi, 544 

Palmeri  y.  Manhattan  R.  Co. . .  261 
Parker,  Lawrenceville  Cement  Co. 

Y 622 

Parsons  y.  Robinson 587 

Patten  y.  United  L.  &  Ac.  Ins. 

Assn 450 

Pease,  Drexel  y 129 

Peden  Y.Smith 621 

Pell  y.  Baur 877 

Pendleton  y.  Johnston 678 

Penniman  y.  Fuller  &  Warren 

Co 442 

Penn.  d  N  T.  C.  d  R.  R.  Co., 

Grant  y 657 

People  Y.  Barondess 649 

People   Y.    Bushtoiek    Chemical 

Works 694 

People  y.  Cassidy 612 

People  V.  Crawford 585 

People  y.  DeGrauw 254 

People  y.  Fitchburg  R.  R.  Co. .  289 

People  y.  Meakim 214 

People  y.  Milk  Exchange  (Lim- 
ited)  565 

People  Y.  North  River  Bank 691 

People  y.  Phelps 267 

People  y.  Sherman 849 


SicKELs — Vol.  LXXXVIIL        b 


TABLE  OF  CASES  REPORTED. 


PAOB. 

PtopU  Y.  Sweeney 009 

People  Y.  Ultter  Go,  Scgs,  Instn. .  689 
Bu?ple  ex  rtl.  BlakeUe  y.  Camre, 

qf  Land  Office 616 

People  ex  rel.  Boekell  v.  Mac- 
Lean 527 

People  ex  rel.  Bradley  v.  Shaw.  493 
People  ex  rel,  Edieon  E,  L  Co.  y. 

Wem^ 617 

People  ex  rel.  Fox  y.  Hayden. .  198 
People  ex  rel.  Euhn  y.  P.  £. 

House  of  Mercy  of  N.  Y 207 

People  ex  rel,  Luckemeyer  y.  Cole- 

man 625 

People  ex  rel,  Martin  y.  Myere  . .  627 
People    ex    rel.    O'Connor    y. 

Adams 203 

People  ex  rel,  (/Toole  y.  Bd.  of 

ExdmofBklyn 688 

People   ex   rel.    Seth   Thomas 

Clock  Co.  Y.  Wemple 828 

People  ex  rel,  8tobo  y.  Eadie 578 

People  ex   rel.  Winchester   y. 

Coleman 279 

Peopie  ex  rel.  Wren  y.  Goetting. .  569 
People  ex  rel.  Young  y.  Willis.  888 

f^ryy,Beddl 685 

Phelps,  People  v 267 

Phenix  Ins,  Co.  ofBklyn.,  Storm 

Y 656 

PoeanUeo  Water  Works  Co.,  In 

re 695 

iWtodfe  Y.  Bklyn.  C,  T.  R.  R.  Co,  624 

POole,  Pratt  y 686 

Powere,  Tolhurst  y 460 

PraU  Y.  Poole 686 

Prentiss  Tool   &  Supply  Co., 

Moore  Y 144 

PreeePMiehing  Co,,  Morrison  Y.  588 
P.  E.  House  of  Mercy  of  N.  Y.. 

People  ex  rel.  Kuhn  y 207 

P.  W.  Ins.  Co..  Quinlan  y 356 

Pryor,  Wheatland  y 97 

Q. 

Quinby  y.  Garhart 579 

Quinlan  y.  P.  W.  Ins.  Co 856 


-K.  PAO& 

Randolph,  Town  of,  Bryant  y.  .     70 

Rausckf  Maekey  y 602 

Rector,    etc.,  Trinity    Church, 

DoyleY 372 

Reed  y.  McConnell 425 

Rettenhouse  v.  Winc?i 678 

Reusens,  Wright  y 298 

Rhinehart,  Cudahy  y 248 

Rhine/turt,  Cudahy  y 675 

Ricftardson  y.  N.  T,  C.  A  H.  R. 

R.R.  Co 568 

Rider  y.  Foggan 620 

Riker  v.  Leo 519 

Riverside  dt  Oswego  Mills,  Dexter 

Y 684 

Robbins  y.  Robbing 597 

Robinson,  Parsons  y 537 

Robinson,  Rochester  R.  Co  y.  . .  242 
Rochester,  City  of,  Ashton  y.  . .  187 
Rochester  R.  Co.  y.  Robinson. .  242 

Ros&  Y.  Hawley 315 

Rosevelt  y.  McGraw 578 

Rosevelt  y.  Manhattan  R.  Co 537 

Rmse  Y.  CatskiU  A  N,  T,  Stbt. 

Co.  {Limited) 679 

Rauss,  Jciekson  Architectural  Iron 

WarksY 538 

Rumsey  y.  N.  Y.  &  N.  E.  R.  R. 

Co 79 

RusseU.IhiffY ,..678 

s. 

St.  John's  Cemetery,  In  re  Bd. 

Street  Opening,  N.  Y 829 

St.  L.  &  A.  R.   R.  Co.,  In  re 

(Lands  of  DeCamp) 270 

Saltus  Y.  Belford  Co 499 

Sanford  v.  Claflin, ,. 691 

Schenectady,  City  of,  y,  Furman .  696 
Schild  Y.  C.  P.,  N.  &  E.  R.  R. 

R.Co 446 

Schneider  Y.  Second  Ave.  R.R,Co.  588 

Schumaker  y,  Mather 590 

Schuylkill  <&  L.  V.  R.  R.  Co., 

BabcockY 420 

Second  Ave.  R.  R.  Co.,  Aekerslotft 

Y 676 


TABLE  OF  CASES  REPORTED. 


XI 


PAOX. 

Beeond  Ate,  R.  R,  Co.,  Schneider 

V 583 

delUek  V.  Langdon  d  Co 535 

Seth  Thomas  Clock  Co  ,  People 

ex  rel.,  v.  Wemple 828 

Shaw,  People  ex  rel.  Bradley  v.  498 

Shedd,  In  re 601 

Sheldon  v.  Sheldon 1 

Sherman,  People  v 349 

Shields  v.  iT.  F.  C,  d  H.  R.  R. 

R.  Co 557 

Sickly,  Morris  v ...  456 

Simmane,  Moore  v 695 

amith,  McCoBker  v 672 

Smith,  Peden  v 621 

^perry  v.  Fox 678 

Starace,  Qentilli  v 140 

StaU  of  New  York,  Alexander  v.  621 

Stephene  t.  Humphriee 649 

Stobo,  People  ex  rel,,  v.  JSadie, . .  578 
Storm   V.    Phenix  Ins.   Co.   of 

Bklyn 656 

Sweeney,  People  y 609 

T. 

Taiaiede  v.  Jumel ...  614 

Taylor  v.  Tayl&r. 698 

Theall,  Johnston  v 684 

TibbiU,    Work  Y 574 

Tolhurst  V.  Powers 460 

Town  of  Greenwich,  Hoag  v. . .  152 

Townof  Randolph,  Bryant  v..  70 

Townshend,  Landan  v 674 

Trinity    Church    Rector,    etc., 

Doyle  T 372 

Tucker  v.  United  L.  A  Ac.  Ins. 

Asm 548 

Turner  v.   Weston 650 

u. 

Ulster  Co.  Svgs.  Instn.,  People  t.  689 

UnderhiU  v.  Collins 685 

United  lee  Lines,  Klupp  ▼ 666 

United  L.  &,  Ac.  Ins.  Assn.,  Pat- 
ten v 450 

United    L.   A   Ac.    Ins.  Assn., 

Tucker  ▼ 548 


FAGB. 

U.  8.  Mut.  Ac.  Assn.  of  N.  Y.. 

Williams  v 866 

U.  S.  2>t«f  Co.  ofN.   T.,  TTtl- 

liamsv 660 

University  of  Rochester,  Constant 

V 640 

V. 

Van  Camp  v.  Fmoler 600 

Van  Cleqf  v.  Bums 540 

Van  Rensselaer  v.  Bull 625 

VcTuxble,  McCormaek  v 586 

Vessels   Hopaicong,    etc..  In   re 

Chester  Rotting  MiUs  v 694 

Village  of  Cambridge,  Fisher  v. .  627 

Voght  V.  City  of  Buffalo 468 

w. 

W.  J.  Johnston  Co.  (Limited),  In 

re  Martin  v 69d 

Walsh  V.  Mut.  L.  Ins.  Co 408 

Washington  St.,  Ponghkeepsie,  In 

re 620 

Watts  V.  Wilcox 672 

Weed  V.  Hamburg-Bremen  F. 

Ins.  Co 894 

Weeks,  Becker  v 665 

Weinckiev.  N.  T.  C.  dH.  R.  R. 

R.    Co 656 

Wemple,  People  «r  rel.  Edison  E. 

I  Co.  V 617 

Wemple,  People  ex   rel.   Seth 

Thomas  Clock  Co.  v 828 

Wessman  v.  City  of  BrooHyn. . .  677 

WesUm,  Turner  v 650 

Wheatland  v.  Pryor 97 

Whitney,  Donohue  v 178 

Wilcox,  Watts  V 672 

Williams   v.  U.    S.   Mut.   Ac. 

Assn.  of  N.  Y 366 

mUiams  v.  U.  8.   Trust  Co.  of 

N.  T. 660 

Willis,  People  ex  rel.  Young  v.  883 

Winch,  Rettenhouse  v 678 

Winchester,  People  ex  rel.,  v. 

Coleman 279 

Work  V.  Titbits 574 


zu 


TABLE  OF  CASES  REPOKTED. 


PAOX. 

Wrtn,  Bsople  exrel.,Y.  OoeUing.  669 

Wright  Y.  Reusens 298 

Wronkow  v,  Oakley 605 

Wynn  ▼.  C.  P..  N,  d  E,  R,  B. 
B,  Co 575 


Y 

Yonken,  City  qf,  CrmMer  ▼  ...  602 

Young  ▼.  Yming 626 

Young,  People  ex  rel.,  y.  WilliB.  88& 


TABLE  OF  CASES 

CITED  IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUMEL 


Adams  v.  Conover 22  Hun,  424;  87  N.  Y.  422, .  347,  348 

Adsit  V.  Bndy 4  Hill,  680 75 

Ahern  v.  Goodspeed 72  N.  Y.  108 160 

Albany  C.  S.  Instn.  v.  Burdick. ...  87  N.  Y.  49.. 596 

Aldridge  V.  Aldridge 120  N.  Y.  614 65J 

Alger  V.  Raymond 7  Bosw.  418 381 

Allen  V.  Merclits.  Bank  N.  Y 22  Wend.  215 102 

Anderson  t.  Anderson 112  N.  Y.  104 483 

Anderson  v.  Goldsmidt 103  N.  Y.  617 415.  416,  417 

Ash  V.  Guie 97  Penn.  St.  493 96 

Ashby  V.  Eastern  R.  R.  Co 5  Met,  368 88 

Atlantic  St.  Bank  v.  Savery 82  N.  Y.  299 101 

Avery  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  106  N.  Y.  142 151 

Ayrault  v.  Pacific  Bank 47  N.  Y.  570 102 

B. 

Badeau  V.  Niles 9  Abb.  (N.  C.)  48 246 

Bailey  V.  Macaulay 19  L,  J.  (Q.  B.)  73 96 

Baily  v.  Merrell Bulstrode's  R.  Part  IH,  94 596 

Bank  of  Batavia  v.  N.  Y.,  L.  E.  &  I  106  N  Y  195  168 

W.R.R.CO f  * 

Bank  of  Watertown  v.  Watertown.  25  Wend.  686 289 

Barlow  v.  Scott 24  N.  Y.  40 305 

Bartlett  V.  Crozier 17  Johns.  440 .-...     76 

Bartlett  V.  Drew 57  N.  Y.  587 168 

Baxter  V.  Ryerss 13  Barb.  267 347 

Belknap  V.  Sealcy 14  N.  Y.  143 231 

Bell  V.  Merrifield ; 109  N.  Y.  212 321 

Benedict  V.  Benedict 85  N.  Y.  625 605 

Bemey  v.  Drexel 33  Hun,  34,  37. 246 

Berriganv.N.Y.,L.  E.&W.  R.  |.   igi  N.  Y.  .582 670 

R.  Co S 

Bertles  V.  Nunan 92  N.  Y.  152 311 

Blatchley  v.  Moser 15  Wend.  215 295 

Bloodgoodv.Mohawk4&H.R.R.Co.  18  Wend.  9 278 

Blossom  V.  Lycoming  F.  Ins.  Co. . .  64  N.  Y.  162 869 

Boughton  V.  Flint 74  N.  Y.  481 ,  482 4,      5 

Brayton  v.  Sherman 119  N.  Y.  623 651 


Xiv  TABLE  OF  OASES  CITED. 

PAQX. 

Briggs  V.  Carroll 117  N.  Y.  288 469 

Brill  V.  Wright 112  N.  Y.  129 458 

Brisbiu  V.  St.  Paul  &  S.  C.  R.  R.  Co.  23  Minn.  114 88 

Brown  V.  Champlin 66  N.  Y.  214 246 

Brownell  v.  Town  of  Greenwich  ...  114  N.  Y.  518 157,  163 

Brum  V.  Ins.  Co 16  Fed.  Rep.  143 *  168 

Buccleuch  v.  Metr.  Bd.  of  Works. .  L.  R.  (5  E.  &  I.  App.)  418 88 

Buffalo  &  N.  Y.  C.  R.  Co.  v.  Dualy.  14  N.  Y.  336,  846 424 

Burnett  V.  Snyder 81  N.  Y".  550 54 

c. 

Caldicott  V.  Griffiths 8  Exch.  898 96 

Callanan  V.  Gilman 107  N.  Y.  360 123 

Campbell  v.  Page 50  N.  Y.  658 565 

Casserly  V.  Witherbee 119  N.  Y.  522 149 

Chapman  v.  O.  &  M.  R.  R.  R.  (  o. .  33  Wis.  629 88 

Chiles  V.  Drake 2  Met.  (Ky.)  146 225 

Christmas  v.  Russell 5  Wall.  290 542 

Chrysler  v.  Canaday 90  N.  Y.  272 596 

Clark  V.  Mayor,  etc 4  N.  Y.  388 805 

Clark  V.  Wolf 29  Iowa,  197 193 

Clarke  v.  Bogardus 12  Wend.  68 4 

Clinton  V.  Hope  Ins.  Co 45  N.  Y.  454 401,  402 

ClooB  V.  Cloos 55  Hun,  450 8l« 

Coddington  V.  Gilbert 17  N.  Y.  489 166 

Colton  V.  Colton. . .  ^ 127  U.  S.  300 523 

Commercial  Bank  Penn.  v.  Union  |    ii  xr  v  ano  tna 

BankN.Y f   H  N.  Y.  203 102 

Comrs.  of  Pilote  V.  Clark 33  N.  Y.  251.... 289.  635 

Considerant  v.  Brisbane 22  N.  Y.  389 407 

Constant  v.  University,  etc Ill  N.  Y.  607 641 

Conway  v.  Starkweather 1  Den.  114 289 

Corcoran  v.  D.,  L.  &  W.  R.  R.  Co. .  126  N.  Y.  673 670 

Cordell  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  64  N.  Y.  535 532 

Cornell  v.  Markham 19  Hun,  275 607 

Cornish  V.  Grath 36  Hun,  160 607 

Corwin  V.  Merritt 3  Barb.  341 176 

Craig  T.  Town  of  Andes 93  N.  Y.  410 157 

Cronin  V.  People 82  N.  Y.  323 Ill 

Culross  V.  Gibbons 130N.Y.447 197 

Curry  v.  Scott 54  Penn.  St.  270 424 

Cutting  V.  Cutting  86  N.  Y.  522 128 

D. 

Daniels  V.  Smith 130  N.  Y.  696 197,  651 

Dann  v.  Baker 12  How.  Pr.  521 444 


TABLE  OF  CASES  CITED.  xV 

PAGX. 

Davis  V.  S.  L.  R.  R.  Co 47  Cal.  517 278 

Day  V.  N.  Y.  C.  R.  R.  Co 51  N.  Y.  683 435 

Delaplaine  v.  C.  &  N.  W.  R  Co. . .  43  Wis.  214 88 

Devossv.  Gray 22  Ohio  St.  169 96 

Dillon  V.  Anderson 48  N.  Y^  287 806 

Dob  V.  Halsey 16  Johns.  38 101 

Donavan  v.  Mayor,  etc 38  N.  Y.  291 237 

Douncc  V.Dow 64  N.  Y.  411 144 

Drexel  V.  Pease 129  N.  Y.  96 188 

Dunphy  V.  Mayor,  etc 8  Hun,  482 237 

Dwindle  v.  N.  Y.  C.  &  H.  R.  R.  R.  |    ^^q  jt^  y  1 17  266 

Co I  

Dyckman  v.  Valiente 42  N.  Y,  549 -54 

R 

Eastman  V.  Shaw 65  N.  Y.  527 160 

Eaton  V.  Benton 2  Hill,  576 4 

Edwards  V.  Noyes 65  N.  Y.  125 183 

Egypt  St 2  Grant's  Cas.  455 335 

Elizabethport  Mfg.  Co.  v.  Campbell.  13  Abb.  Pr.  86 444 

Efllott  V.  Dudley 19  Barb.  829 101 

Emmittv.  Mayor,  etc 128  N.  Y.  122 ^. 238 

F. 

Feitner  V.  Hoeger 14  Daly,  470 63 

Ferrisv.Shaw 5  Mo.  App.  279 96 

Fleming  V.  Bumham 100  N.  Y.  1 63 

Fleming  v.  Hector 2  M.  &  W.  172 96 

Fogg  V.  Edwards 20  Hun,  90 444 

Folgerv.  Fitzhugh 41  N.  Y.  228 565 

French  v.  Powers 80  N.  Y.  146 626 

Fry  v.  Bennett 3  Bosw.  200 444 

Furnissv.  Ferguson..... 15  N.  Y.  437 347 

Galway  V.  Met.  E.  R.  Co 128  N.  Y.  132 82 

Giflford  V.  Livingston 2  Denio.  380,  392 86,  284 

Gilesv.Dugro 1  Duer,  331 347 

Gonion  v.  Butler 105  U.  8.  553 595 

Gordon  v.  Parmelee 2  Allen,  212 595 

Gould  V.  Hudson  R.  R.  R.  Co 6  N  Y.  522 85,86,    87 

Gould  V.  Town  of  Oneonta 71  N.  Y.  298 160 

Gould  V.  Town  of  Sterling 23  N.  Y.  456 160 

Green  V.  Van  Buskirk 5  Wall.  307 548 

Gregory  V.  Mayor,  fttc 113  N.  Y.  416 238 

Guthrie  V.  Pugsley 12  Johns.  126 847 


xvi  TABLE  OF  CASES  CITED. 


Halpin  v.  Ins.  Co.  of  N.  A 120  N.  Y.  78.  305- 

Hamilton  v.  Third  Ave.  R.  R.  Co..  58  N.  Y.  25 266 

Henderson  v.  N.  Y.  C.  R.  R.  Co...  78  N.  Y.  423 15 

Herring  v.  N.  Y.,  L.  E.  &  W.  R.  ^    io5  N.  Y.  840 m 

R.  Co ) 

Hicks  V.  Cochran 4  Edw.  Ch.  107 312 

Holcomb  V.  Holcomb 95  N.  Y.  316 546 

Holton  V.  Milwaukee 31  Wis.  38..... 88 

Horton  V.  Town  of  Thompson 71  N.  Y.  518 160 

Hover  v.  Barkhoff 44  N.  Y.  118 76 

Hoyt  V.  Hoyt 85  N.  Y.  146 458 

Huggins  V.  Riley 125  N.  Y.  88 487 

Hunt  V.  Raplee 44  Hun,  149 847 

Hutton  V.  Benkard 92  N.  Y.  295 128 

Huyck  V.  Andrews 118  N.  Y.  81 346 

Hyatt  V.  Ingalls 124  N.  Y.  98 504 

I. 

IngersoU  V.  Mangam 84  N.  Y.  622 e2 

Inman  v.  Western  F.  Ins.  Co 12  Wend.  460 862 

In  re  Albany  St 11  Wend.  148 385 

In  re  City  Buffalo 131  N.  Y.  298 846 

In  re  Opening  Twenty-second  St . . .  102  Penn.  108 385 

In  re  Ross '. 87  N.  Y.  514 17a 

In  re  St.  James  Club 2  DeG.,  M.  &  G.  883 96 

Ivory  V.  Town  Deerpark 116  N.  Y.  476 77 

J. 

Jackson  ex  dem.  v.  Woodruff 1  Cow.  276 188 

Jones  V.  Judd 4  N.  Y.  412. 414 805 

Joossv.Fey 129  N.  Y.  17 812 

Jordon  v.  Poillon 77  N.  Y.  618 6a 

Judson  V.  Gray 11  N.  Y.  408 86 

K. 

Kane  v,  N.  Y.  E.  R.  R.  Co 125  N.  Y.  184 86,    87 

Kavanagh  v.  Wilson 70  N.  Y.  177 607 

Kelly  V.  Dutch  Church 2  Hill,  105 847 

Kendall  V.  Wood L.  R.  (6  Ex.)  248 101 

Kennedy  v.  N.  Y.  L.  I.  &  T.  Co.. .  101  N.  Y.  487 61 

Keyser  V.  Hitz 133  U.  8.  138 81 

Kingsland  v.  Mayor,  etc HON.  Y. 569 635,  688 

Klngsley  v.  City  of  Brooklyn 78  N.  Y.  200 805 

Kinney  v.  Watts 14  Wend.  38 847 

Knallakan  v.  Beck 47  Hun,  117 607 

Knapp  V.  Deyo 108  N.  Y.  518 604 


TABLE  OF  CASES  CITED.  xvii 


Lake  V.  Tyeen 6  N.  Y.  461 6 

Lansing  v.  Smith 8  Cow.  146;  4  Wend.  9 $6 

Larowv.N.Y.,L.E.&W.R.  R.Ck).  61  Hun,  11 670 

Lathrop  v.  Bramhall 64  N.  Y.  365 806 

Lawflon  v.  Hogan 93  N.  Y.  89 805 

Lawyer  v.  Smith 1  Denio,  207 225 

Leadbetter  v.  Leadbetter.   . .  125  N.  Y.  290 149 

Lewis  V.  O.  N.  &P.  Co 125  N.  Y.  341 821 

Long  v.  Magestre 1  Johns.  Ch.  305 54 

Long  V.  Warren.. 68  N.  Y.  426 595,  596 

Louisiana  v.  Wood 102  U.  8.  294 162 

Lyman  v.  Paris 53  Iowa,  498 193 

McCorkle  v.  Herrmann *  22  N.  Y.  S.  R.  519 246 

McCom  T.  McCorn 100  N.  Y.  513 458 

McDonald  v.  Itfayor,  etc 68  N.  Y.  23 ^7 

McKin  V.  Glenn 66  Md.  482 37 

McMahon  v.  Macy 51  N.  Y.  155 31 

McMahon  v.  S.  A.'R.  R.  Co 75  N.  Y.  231 77 

McMurray  V.  McMurray 66N.  Y.  175 68 

Macauley  V.  Palmer 125  N.  Y.  742 5 

Mackay  V.  Lewis 73  N.  Y.  382 430 

Magruder  v.  Colston  44  Md.  350 37 

Maliv.Lord 39  N.  Y.  381.. 266 

Marsh  v.  Holbrook 3  Abb.  Ct.  App.  Dec.  176 608 

Marston  v.  Swett 66  N.  Y.  206 503 

Marvin  v.  Universal  L.  Ins.  Co. . .     85  N.  Y.  278 364 

Mastersonv.  N.Y.  C.&H.R.R.R.Co.  84  N.  Y.  247 77 

Matter  Anderson 109  N.  Y.  554 195 

Matter  Baker 11  How.  Pr.  418 210 

Matter  Board  Street  Opening Ill  N.  Y.  581 439 

Matter  City  Rochester 110  N.  Y.  159 458 

Matter  Deanville  Cemetery  Assn. . .  66  N.  Y.  569 333 

Matter  Donohue 1  Abb.  (N.  C.)  1   210 

Matter  Gardner ....  68  N.  Y.  467 570 

Matter  Moses .,.  1  N.  Y.  Cr.  Rep.  508 210 

Matter  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  99  N.  Y.  12 333 

Matter  Reciprocity  Bank 22  N.  Y.  9 31 

Matter  Rosen baum 119  N.  Y.  24 614 

Matter  Striker 23  Hun,  647 517 

Matter  Thompson 127  N.  Y.  463 639 

Matter  Wright 29  Hun,  857 210 

Mayor  of  Troy  v.  Mutual  Bank 20  N.  Y.  387 388 

MiHerv.  Wright 109  N.  Y.  194 69 

SicKELs— Vol.  LXXXVIIL        o 


xWii  TABLE  OF  CASES  CITED. 

Millsv.Duiyee 7  Cranch,  481 542 

Millsv.Mills 115N.  Y.80..., 5 

Mohr  V.  Parmelee IIJ.  &  8.  830 347 

Moore  v.  Moore.  14  Barb.  37 176 

Moors  V.  Kidder 106  N.  Y.  82 186 

Moriarity  V.  Bailey 46  Conn.  592 101 

Morris  v.  Phelps 5  Johns.  40 847 

Morris  V.  Talcott 96  N.  Y.  100 646 

Morse  v.  Goold 11  N.  Y.  281 86 

Moser  V.  Cochrane 107  N.  Y.  35 176 

Mulligan  V.N.  Y.  &  R.  B.  R.  Co..  129  N.  Y.  506 264 

Munro  V.  Merchant 28  N.  Y.  9 183 

N. 

Nat.  Bank  v.  Van  Der^erker 74  N.  Y.  284 95 

Nichols  V.  MacLean 101  N.  Y.  527 570 

Noble  V.  Boeworth l5  Pick.  814 298 

Noe  V.Christie 51  N.  Y.  270 407 

Norris  V.  Nesbit 128  N.  Y.  650 604 

o. 

Oliver  V.  No.  Eastern  R.  Co L.  R.  (9  Q.  B.)  409 449 

Olmsted  V.  Keyes 85  N.  Y.  596 417,  419 

P. 

Parker  v.  Bd.  Suprs.  Bar.  Co 106  N.  Y,  892 168 

Parkinson  v.  Lee 2  East.  814 144 

Pasley  V.  Freeman 3  T.  R.  51 594,  595 

People  V.  A.  &V.  R.  R.  Co 77  N.  Y.  282 195 

People  V.  Board  of  Parks 60  How.  Pr.  130 238 

People  ex  rel.  Bridgeman  v.  Hall . ,  104  N.  Y.  170 321 

People  V.  Buddensieck 103  N.  Y.  487 219 

People  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  74  N.  Y.  302 77 

People  V.  Niagara 4  Hill,  20 282 

People  V.  N.  Y.  Juvenile  Asylum. .  12  Abb.  Pr.  92 210 

People  V.  Stevens 13  Wend.  341 224 

People  V.  Stevens 5  Hill,  616 570,  572 

People  V.  Trustees  Vil.  Ogdensburg.  48  N.  Y.  390,  398 387,  888,  389 

People  V.  Vail 20  Wend.  12 570 

People  ex  rel.  Cochrane  v.  Coleman.  128  N.  Y.  524 898 

People  ex  rel.  Dolan  v.  Lane 55  N.  Y.  217 570,  571 

People  ex  rel.  Faile  v.  Ferris 76  N.  Y.  326 ...  570 

People  ex  rel.  Ferrer  v.  Comrs. Taxes.  42  Hun,  560 898 

People  ex  rel.  Garbutt  V.  Roches- )    7^  N.  Y.  294 224,226 

ter.  etc.,  R.  R.  Co ) 

People  ex  rel.  Green  v.  D.  &  C.  R.  )    gg  j^-  y  153  77 

R.  Co f 


TABLE  OF  CASES  CITED.  xi\ 

PAGE. 

Peopleexrel.  Monday  v.FireComps.  72  N.  Y.  445,  449 287 

People  ex  rel.  Pratt  v.  Wemple. ...  117  N.  Y.  136 283 

People  ex  rd.  Sims  v.  Fire  Comrs. .  78  N.  Y.  487 287 

People  ex  rel.  Tweed  v.  Liacomb...  60  N.  Y.  559 210 

People  ex  rel.  Union  Tr.  Co.  ▼.  )    ^^ti  N  Y  488 828 

Coleman » 

People  ex  rel.  Van  Keurenv.  Town  )    74  n  Y  310  76 

Auditors,  etc ) 

People  ex  rel  Van  Riper  v.  N.  Y.  )    ^^^  jq^  y  004  310 

Catholic  Protectoiy ) 

People  ex  rel.  Welling  v.  Meakim. .  56  Hun,  626;  128  N.  Y.  660 220 

People  ex  rel.  Witherbee  v.  Suprs.  I   70  N  Y  228  480 

EssexCo S  

Phillips  y.  McCombs 58  N.  Y.  494 4 

Phillips  y.  Mayor,  etc 88  N.  Y.  245 287 

Pitcher  v.  Livingston 4  Johns.  1 847 

Pitney  y.  Glens  Falls  Ins.  Co 65  N.  Y.  6 407 

Porter  V.  Smith 107  N.  Y.  581 651 

Postv.Weil 115N.Y.361 151 

Pottery.  Town  of  Greenwich 92  N.  Y.  663 158 

Preble  y.  Superyisors 8  Biss.  858 193 

Prickhardt  y.  Robertson 4  Civ.  Pro.  Rep.  112 246 

R. 

Reed  v.  Lozier 15  N.  Y.  8.  R.  299 176 

Reed  V.  Randall 29  N.  Y.  858 144 

Remsen  v.  People 48  N.  Y.  6 611 

Rex  v.  Kerrison 3  M.  &  8.  526 449 

Richmond  v.  Judy 6  Mo.  App.  465 96 

Ringv.Neale lUMass.lll 148 

Robbins  v.  Chicago 4  Wall.  657;  2  Black,  418. .  198,  196 

Robert  v.  Sadler 104N.  Y.229 345 

Roberts  v.  Baumgarten 125  N.  Y.  886 321,  480 

Roberts  v.  Tobias 120  N.  Y.  1 252 

Robinson  V.  Chamberlairf. ...  34  N.  Y.  389 T5 

Rogers  v.  Bachelor 12  Peters,  229 101 

Rogers  V.  Decker 131N.Y.490 285 

Rounds  v.  D.,  L.  &W.  R.  R.  Co...  64  N.  Y.  129 266 

Rumsey  v.  N.  Y.  &  N.  E.  R.  R.  Co.  114  N.  Y.  428;  125  id.  681 82 

Russell  v.  Place 94  U.  8.  606 321 

Rutter  V.  Kilpatrick, 68  N.  Y.  604 424 

s. 

St.  John  y.  Ins.  Co. 18  N.  Y.  81 417 

St.  Louis  y.  Rutz 188  U.  S.  246 88 

Sands  7.  Calkins 30How.  Pr.  1 144 


XX  TABLE  OF  CASES  CITED. 


PAOX. 


I   5How.Pr.269.    385 


Schoonmaker  v.  Reformed  Dutch 

Church 

Scott  V.  Stebbins 91  N.  Y.  614 458,  460 

Searles  V.  Manh.  R.  Co 101  N.  Y.  661 659 

Seneca  Co.  Bank  v.  Garllnghouse . . .  4  How.  Pr.  174 444 

Seymour  v.  Sturgets. 26  N.  Y.  134. . ; 42 

Shanahan  v.  Shanahan 23  J.  &  S.  344 290 

Sharpe  v.  Freeman 45  N.  Y.  804 306 

Shultz  V.  Hoagland 85  N.  Y.  464 648 

Simarv.  Canaday 63  N.  Y.  306 595.  596 

Skidmore  v.  Romaine 2  Bradford,  122 176 

Slaughter  V.  Gerson 13  Wall.  383 596 

Smith  V.  AUt 7  Daly,  492 290 

Smith  V.  Osgood 46  N.  H.  178 254 

Southwick  V.  First  Nat.  Bank 84  N.  Y.  420 434 

Spear  v.  Crawford 14  Wend.  20 424 

Spraguev.  Blake 20  Wend.  61 144 

Staatsv.  TenEyck 3  Caines,  111 347 

Standard  Oil  Go.  v.  A.  Ins.  Co 79  N.  Y.  507 565 

State  of  Illinois  v.  Delafield 8  Paige,  527 160 

Steam  Engine  Co.  v.  Steamship  Co.  12  R.  I.  848 88 

Stephens  v.  Bd.  Education    79  N.  Y.  183 103 

Stevens  v.  Patterson  &  N.  R.  R.  Co..  34  N.  J.  L.  532 88 

Stewart  V.  B.  &  C.  R.  R.  Co 90  N.  Y.  588 266 

Stokes  V.  Stokes 59  Hun.  431;  120  N.  Y.  615 54 

Storer  v.  Freeman 6  Mass.  435 231 

Story  V.  N.  Y.  E.  R.  R.  Co 90  N.  Y.  122 87 

Sturgis  V.  Hendricks 51  N.  Y.  685 607 

Suburban  R.  Tr.  Co.  v.  Mayor,  etc.  128  N.  Y.  510 833 

Suprs.  of  Niagara  V.  People 7Hill,  512 284 

T. 

Tallcott  V.  Arnold 61  N.  Y.  616 805 

Tallman  V.  Met.  E.  R.  R.  Co 121  N.  Y.  119 84 

Taylor  v.  Barnes : 69  N.  Y.  430 348 

Taylor  v.  City  Yonkers 105  N.  Y.  ^2,  209 659 

Telephone  Co.  v.  R.  R.  Co 121  N.  Y.  897 488 

Thayerv.Gile 42  Hun,  268 246 

Thomas  V.  Dakin 22  Wend.  9  ., 282 

Thompson  v.  Burhans 61  N.  Y.  52 183 

Titus  V.  Glens  Falls  Ins.  Co 81  N.  Y.  411 362 

Todd  V.  Emly , 7  M.  &  W.  427 96 

Travis  V.  Travis   1?2  N.  Y.  449 651 

Treat  V.  Gilmore 49  Maine  34 148 

Tredwayv.SiouxCity&P.R.R.Co.  89  Iowa,  668 198 

Truesdell  V.  Sarles  104N.  Y.  167 484 

Tucker  v.  Tucker , . . .  ^ 3  Abb.  Ct.  App.  Cas.  428 176 


\ 


TABLE  OF  CASES  CITED.  xxi 


^  •  PAOB. 

TJlinev.  N.Y.C.&H.R.  R.  R.Co. .  101  N.  Y.  98 82 

Union  Nat.  Bank  V.  Underbill .  ...  102  N.  Y.  386 101 

U.  8.  Trust  Co.  v.  Mut.  B.  L.  Ins.  Co.  115  N.  Y.  152 414,  417,  419 

V. 

Van  Aernam  v.  Bleistein 102  N.  Y.  880 287 

Van  Alen  v.  111.  Cent.  R.  R.  Co. . .     4  Abb.  Ct.  App.  Dec.  448 424 

Yanderwerken  v.  Glenn 85  Va.  9 37 

Veeder  v.  Baker 88N.  Y.  156 444 

Vernon  v.  Keyes 12  East,  682 595 

Vil.  ofPortJervisv.  First  Nat.  Bank.  96  N.  Y.  557 196 

W. 

Wager  V.  Schuyler 1  Wend.  554 847 

Walsh  V.  Hartford  F.  Ins.  Co 78  N.  Y.  10 364 

Webster  V.  Upton 91  U.  8.  71 39 

Weed  V.  L.  &  L.  F.  Ins.  Co 116  N.  Y.  106 401,  403 

Weed  V.  P.  R.  R.  Co 17  N.  Y.  362 266 

Wells  V.  Town  of  8alina 119  N.  Y.  280. . . .    486,  487,  490,  491 

West  V.  Village  of  Brockport 16  N.  Y.  161 76 

Whitbeck  v.  Cook 15John8.488 846,  347 

White  v.Hoyt 78  N.  Y.  505 805 

Whitehead  v.  N.  Y.  L.  Ins.  Co....  102  N.  Y.  148 416,  417 

Williams  V.  Bd.ol  Supervisors 78  N.  Y.  561 893 

Williams  v.  Crary 4  Wend.  449 4 

Windt  V.  German  Reformed  Church.  4  8and.  Ch.  471 335 

Witherhead  v.  Allen 4  Abb.  Ct.  App.  Dec.  628 285 

Wolfe  V.  Van  Nostrand 2  N.  Y.  570 242 

Wood  V.  Finch 2  F.  &  F.  447 96 

Wood  y.  Macon  &  Brunswick  R.  ^    68  Ga  539  385 

R.  Co f 

Wright  V.  Hunter 46  N.  Y.  409 565 

Y. 

Yates  V.  Milwaukee 10  Wall.  497 87 

Young  V.  Daris 80N.  Y.  184 565 


Oases  Decided 


IN   THE 


COURT  OF  APPEALS 


OF  THB 


STATE   OF   NEW  YOBK, 


COMMENCING   APRIL  12,   1892. 


JoHANNAH  Sheldon,  Kespondent,  i^.Willi  am  B.  Sheldon  et  aL, 

as  Executors,  etc.,  Appellants. 

A  legacy  given  to  a  creditor  of  the  testator  of  more  than  the  amount  of  the 
debt,  does  not  operate  as  a  payment  of  the  debt,  in  the  absence  of  any 
words  in  the  will  from  which  an  intent  to  extinguish  the  debt  can  be 
inferred. 

In  an  action  for  an  accounting  for  moneys  alleged  to  have  been  received  in 
1864  by  S.,  defendants'  testator,  who  died  in  1880,  for  the  use  of  plaintiff, 
the  wife  of  8.,  the  Statute  of  Limitations  was  pleaded  as  a  defense. 
The  trial  court  found  that  the  money  in  question  was  received  by 
8.  upon  an  agreement  with  plaintiff  that  he  should  control  and  invest 
the  same  for  her  benefit,  and  when  requested,  account  to  her  for  the 
same  and  the  increase  from  investments  thereof,  held,  that  in  view  of 
the  finding,  the  statute  was  not  a  defense;  nor  was  it  a  defense  that 
upon  the  accounting  by  defendants  as  executors,  after  due  notice  for 
the  presentation  of  claims,  no  claim  was  presented  by  the  plaintiff. 

But  held,  that  the  finding  could  not  be  sustained  upon  evidence  simply 
showing  the  receipt  of  the  money  by  8.  upon  an  agreement  to  pay  it  to 
plaintiff  on  request;  and  that  if  the  money  was  so  received  the  claim 
would  be  barred  by  the  statute. 

It  appeared  that  8.  received  the  money,  which  was  the  proceeds  of  the  sale 
of  lands  belonging  to  plaintiff.  The  evidence  relied  upon  to  sustain  said 
finding  consisted  of  statements  made  by  8.  to  different  persons;  one  to 
the  attorney  at  whose  ofl^lce  the  sale  was  consummated,  to  the  effect  that 
lands  standing  in  plaintiff's  name  and  the  avails  thereof  when  sold 
belonged  to  her,  and  that  he  desired  she  should  have  the  benefit  of 
it  at  hJs  death,  if  not  before;  the  others  were  to  the  effect  that 
his  wife  had  money  which  he  was  using  and  investing  for  her.    It 
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Sheldon  v.  Sheldon  et  al.  [-A^P^il, 

Statement  of  case. 


appeared  that  S.,  in  1879,  executed  to  plaintiff  a  note  wliich  stated  the 
consideration  to  be  "cash  borrowed.*'  She  made  a  claim  thereon  against 
the  estate,  and  the  same  was  paid  by  the  executors.  She  made  no  claim 
for  the  money  in  question  until  three  years  after  final  settlement  of  the 
executors'  accounts.  Due  notice  to  present  claims  was  published,  and 
the  decree  on  such  settlement  recited  that  all  parties  appeared.  Plaintiff 
was  paid  in  full  a  legacy  given  her  by  the  will.  It  also  appeared  that 
about  the  time  of  the  sale  of  the  land  two  mortgages  were  executed  to 
plaintiff,  one  by  one  of  the  grantees  upon  other  land,  which  together 
amounted  nearly  to  the  purchase-money  so  received  by  S.,  and  plaintiff 
executed  discharges  of  the  mortgages  which  acknowledged  payment 
thereof  in  full.    Held,  that  the  evidence  did  not  sustain  the  finding. 

(Argued  February  12,  1892;  decided  April  12.  1892.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an 
order  made  October  23,  1890,  which  affirmed  an  interlocutory 
judgment  in  favor  of  plaintiff,  a  final  judgment  in  her  favor 
entered  upon  the  report  of  a  referee,  and  also  an  order  con- 
firming the  report  of  said  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Tlieodore  Bacon  for  appellants.  Even  had  the  under- 
standing and  agreement  existed  on  the  24th  of  November, 
1864,  which  the  court  has  without  legal  evidence  found,  this 
action,  brought  to  a  court  of  equity,  should,  nevertheless,  have 
been  defeated  by  the  gross  laches  of  the  plaintiff,  apart  from 
any  statute.  {Bright  v.  Legerton^  29  Beav,  60 ;  Hodgson  v. 
Bihhy^  32  id.  221 ;  Browne  v.  Cross^  14  id.  105 ;  In  re 
McKenna^  13  Ir.  Eq.  239  ;  Cl<inricarde  v.  Uenning^  30  Beav. 
175 ;  Scott  V.  Uaddocky  11  Ga.  258 ;  Obee  v.  Bishops  1  DeG., 
F.  &  J.  137.)  The  Statute  of  Limitations  is  a  bar  to  the  main- 
tenance of  this  suit.  (Code  Civ.  Pro.  §  410 ;  Stacy  v.  Oraham^ 
4  Kern.  492 ;  Bean  v.  Tonnde,  94  K  Y.  381 ;  Best  on  Pres. 
187,  188;  Lake  v.  Tysen,  2  Seld.  461 ;  In  re  Neilley,  95  N. 
Y.  382 ;  In  re  Coh,  34  Hun,  320 ;  Diefenthaler  v.  Mayor, 
etc.^  Ill  id.  331 ;  Beach  v.  Reynolds,  64  Barb.  519 ;  Mills 
Y.  Mills,  115  N.  Y.  80.) 


1892.]  Sheldon  v,  Sheldon  et  al. 

Opinion  of  the  Court,  per  O'Bbiek,  J. 


Arthur  C.  Smith  for  respondent.  Plaintiffs  claim  is  not 
barred  by  tbo  Statute  of  Limitations.  {Boughton  v.  Flinty  74 
N.  Y.  476 ;  In  re  Waidr<m,  28  Hun,  481 ;  Payiie  v.  Oardr 
ner,  29  *N".  Y.  167;  Daumes  v.  Phcmix  Bank,  6  Hill,  297; 
Purdy  V.  SistarCy  4  T.  &  C.  498;  Bouffhton  v.  Flinty  5 
Abb.  [N.  C]  215 ;  Code  Civ.  Pro.  §  410,  subd.  2.)  The 
legacy  given  by  the  will  of  Edgar  Sheldon  to  the  plaintiff  was 
not  given,  and  is  not  to  be  deemed  &  payment  of  the  indebted- 
ness to  his  wife.  {Clark  v.  Bogardus,  12  Wend.  68 ;  Bough- 
ton  V.  FUtU,  74  N.  Y.  482 ;  PhiUipa  v.  MoCambs,  53  id.  494 ; 
Faton  v.  Burton,  2  Hill,  576 ;  WUlianis  v.  Crary,  4  Wend. 
449.) 

O'Bkien,  J.  The  plaintiff  is  the  widow  of  Edgar  Sheldon, 
defendants'  testator.  She  brought  this  action  to  procure  an 
accounting  by  the  defendants,  as  executors  of  her  husband,  for 
moneys  alleged  to  have  been  received  by  liim,  in  his  life-time, 
for  the  plaintiffs  use  and  under  an  agreement  to  invest  the 
8ame  for  her  benefit,  and  to  account  to  her,  when  requested, 
for  such  moneys  and  all  accumulations  thereof.  There  was  an 
interlocutory  judgment  in  her  favor  which  determined  the 
principal  questions.  This  was  followed  by  a  reference  to  take 
and  state  the  account  and  a  final  judgment  which  determined 
the  amount  of  the  plaintiffs  claim.  Both  of  these  judgments 
and  all  intermediate  orders  are  here  for  review  upon  the 
defendants'  appeal.  It  has  been  found  by  the  trial  court  that 
on  the  7th  of  November,  1864,  the  plaintiff  was  the  owner  in 
her  own  right  of  certain  real  estate  in  the  state  of  Michigan. 
On  that  day  slie  conveyed  the  land,  by  deed,  in  which  her 
husband  joined,  for  the  consideration  of  $768,  which  was  paid 
by  the  grantees  in  the  deed  to  her  husband.  That  it  was  received 
by  him  upon  an  understanding  and  agreement  with  the  plain- 
tiff, his  wife,  that  he  should  control  and  invest  the  same  for 
her  benefit,  and  that  he  should,  when  requested,  account  to 
her  for  the  same,  and  whatever  increase  there  might  be  from 
investment  thereof.  That  the  husband  died  November  4, 
1880,  without  ever  having  accounted  to  the  plaintiff  for  the 
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money  or  any  part  thereof,  and  that  no  demand  for  such 
accounting  had  ever  been  made  by  the  plaintiff  in  the  life- 
time of  her  husband.  That  a  short  time  before  the  commence- 
ment  of  this  action,  on  the  24th  of  April,  1886,  the  plaintiff 
presented  to  the  defendants,  as  executors  of  her  husband,  her 
claim  arising  upon  these  facts,  and  demanded  payment  thereof, 
and  the  defendants  rejected  the  same  and  refused  to  refer  it, 
under  the  statute  providing  for  the  determination  of  such 
claims.  The  final  judgment  awarded  to  the  plaintiff  the  prin- 
cipal sum  received  by  the  defendants'  testator  for  the  land, 
and  simple  interest  thereon  from  the  time  it  was  paid  to  him. 
The  defendants,  besides  putting  in  issue  all  the  material  alle- 
gations of  the  complaint,  interposed  three  separate  affirmative 
defenses,  namely  :  The  six  years  Statute  of  Limitations,  a 
judicial  settlement  of  the  accounts  of  the  executors,  without 
any  claim  made  by  the  plaintiff  on  account  of  this  transaction, 
and  the  payment  of  a  legacy  of  $7,000  to  the  plaintiff  by  them, 
bequeathed  to  her  in  the  testator's  will.  Payment  generally 
was  not  pleaded  as  a  defense.  There  is  no  doubt  as  to  the 
fact  that  the  testator  became  indebted  to  the  plaintiff  in  1864 
by  reason  of  the  receipt  of  the  money  which  was  the  proceeds 
of  her  land.  At  least  that  fact  is  not  the  subject  of  contro- 
versy in  this  court.  The  only  question  is  whether  the  claim 
existed  against  the  husband  as  a  valid  obligation  at  the  time 
of  his  death,  and  if  it  did,  whether  it  was  barred  by  the  Stat- 
ute of  Limitations.  The  legacy  given  to  the  plaintiff  by  the 
will  of  the  husband  did  not  operate  as  payment.  The  will 
contains  no  words  from  which  any  intent  can  be  inferred  or 
found  to  extinguish  any  pre-existing  debt  by  means  of  the 
bequest.  It  was  an  absolute  gift  apart  from  any  debt  due  by 
the  testator  to  his  wife,  and  no  debt*  is  even  mentioned  or 
referred  to  in  the  will.  A  legacy  to  a  creditor  is  not  to  be 
deemed  in  satisfaction  of  his  debt,  unless  so  intended  by  the 
testator.  {Clarke  v.  Bogardtis,  12  Wend.  68 ;  Boughton  v. 
Flint,  74  N.  T.  482;  Phillips  v.  McComhSy  58  id.  494; 
Eaton  V.  Benton^  2  Hill,  576 ;  Williams  v.  Oraryy  4  Wend. 
449.) 
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In  this  case  no  such  intent  was  found  or  established.  This 
is,  no  doubt,  what  is  known  to  the  courts  as  a  stale  demand, 
and  such  demands,  it  is  needless  to  say,  are  looked  upon  with 
some  suspicion.  A  claim,  surrounded  by  circumstances  such 
as  appear  in  this  record,  ought  to  be  sustained  by  adequate  and 
satisfactory  proof.  But  the  presumption  against  a  stale  claim 
is  generally  one  of  fact  and  not  of  law.  The  circumstances 
are  evidence  upon  the  question  of  the  existence  of  the  claim 
to  be  considered  by  the  jury  or  the  court  upon  a  trial  of  the 
facts.     {Macavlay  v.  Palmer^  125  K.  Y.  742.) 

If  the  finding  in  this  case  was  that  the  husband  had  simply 
received  the  wife's  money  for  her  use,  to  be  paid  to  her  upon 
request,  the  claim  would  be  barred  by  the  Statute  of  Limitar 
tions.  {MiUs  v.  MiOs,  115  N.  T.  80 ;  Code,  §  410.)  But 
the  finding  contains  an  additional  element,  which  is  relied 
upon  to  take  the  case  out  of  the  statute.  {Boughion  v.  Flmtj 
74  N.  Y.  481.) 

It  was  further  found  that  the  money  was  received  by  the 
husband  "upon  an  understanding  and  agreement  with  the 
plaintiff,  his  wife,  that  he  should  control  and  invest  the  same 
for  her  benefit,  and  that  he  should,  when  requested,  account 
to  her  for  the  said  money  and  whatever  increase  there  might 
be  from  investments  thereof."  In  an  action  for  money  had 
and  received,  the  plaintiff  could  recover  upon  proof  of  the 
receipt  of  the  money,  unless  the  defendants  proved  payment, 
or  defeated  the  claim  by  pleading  the  Statute  of  Limitations. 
But  it  is  obvious  that  the  finding  above  referred  to  cannot  be 
sustained  upon  such  proof  as  would  warrant  a  recovery  for 
money  had  and  received.  The  plaintiff  must  go  farther  and 
prove,  not  only  the  receipt  of  the  money,  but  that  it  was 
received  upon  the  special  agreement  found.  The  plaintiff's 
claim  was  that  her  husband  received  the  money  upon  a  trust 
of  indefinite  duration  to  control,  manage  and  invest  the  money 
and  account  for  it  with  all  accumulations  upon  request,  and 
that  ihis  trust  or  agency  was  created  by  express  agreement 
between  the  parties.  The  only  question  that  is  open  for  con- 
sideration in  this  court  is  whether  this  important  part  of  the 
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finding  is  based  upon  evidence.  There  are  some  undisputed 
facts  that  are  entitled  to  considerable  weight  at  the  outset  in  a 
review  of  the  evidence,  for  it  must  be  reviewed  in  order  to 
determine  whether  a  finding,  upon  which  the  judgment  is 
based,  and  which  is  duly  excepted  to,  is  sustained  by  evidence. 

On  the  25th  of  January,  1883,  the  executors  of  the  husband 
paid  to  the  plaintiff  a  claim  made  by  her  of  $62.76,  the  amount 
of  a  note  of  $50,  with  interest,  dated  June  2,  1879,  at  Climax, 
Michigan,  "  for  value  received  in  cash  borrowed."  It  has  been 
held  that  the  giving  of  a  promissory  note  hprimafacie  evidence 
of  an  accounting  and  settlement  of  all  demands  between  the 
parties,  and  that  the  maker  was  indebted  to  the  payee  upon  such 
settlement  to  the  amount  of  the  note.  It  may  be  that  this  pre- 
sumption does  not  apply  in  this  case,  as  the  consideration  of 
the  note  is  stated  to  be  money  borrowed,  but  the  whole  trans- 
action connected  with  this  note  had  an  important  bearing  on 
the  claim  in  question.     {Lake  v.  Tysen,  6  N.  Y.  461.) 

Up  to  this  time  the  plaintiff  had  given  no  intimation  of  the 
existence  of  the  present  claim.  In  July,  1881,  the  statutory 
notice  to  present  claims  against  the  estate  was  published.  In 
January,  1883,  citations  were  issued  for  a  final  settlement  of 
the  accoxmts  of  the  executors,  to  be  had  in  February,  and  in 
July  following  a^nal  decree  settling  the  estate  was  made, 
which  recites  the  appearance  of  all  parties.  The  plaintiff  was 
paid  her  legacy  in  full,  but  she  gave  no  intimation  of  the  exist- 
ence of  this  claim  till  nearly  three  years  after  the  final  decree 
was  made.  It  was  shown,  and  is  not  disputed,  that  on  Novem- 
ber 24,  1864,  one  of  the  plaintiff's  grantees  of  the  Michigan 
land,  executed  to  her  a  mortgage  for  $380,  substantially  one- 
half  the  purchase-money.  In  1866,  the  plaintiff  executed  and 
acknowledged  a  discharge  of  this  mortgage.  On  the  28th  of 
November,  1864,  one  Gage  executed  another  mortgage  to  the 
plaintiff  for  $300.  The  plaintiff  signed  and  acknowledged 
a  discharge  of  this  mortgage  in  February,  1868.  These  papers, 
signed  by  the  plaintiff,  contained  the  statement  that  the  mort- 
gages were  "  paid  and  satisfied  in  full."  The  courts  below 
have  held  substantially  that  all  this  does  not  prove  that  the 
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money  paid  to  the  plaintiff  npon  these  mortgages  was  the  same 
money  that  her  husband  received,  or  that  it  was  paid  on  that 
account,  or  actually  received  by  her.  When  the  mortgagee 
signs  an  instrument,  acknowledging  payment  of  the  mortgage, 
the  instrument  would  prove,  prima  facie^  that  the  person  who 
executed  it  received  the  money.  Though  the  circumstances 
are  quite  persuasive  that  the  amount  paid  on  these  two  mort- 
gages was  part  of  the  sum  received  by  the  plaintiffs  husband, 
yet  we  cannot  say  that  the  trial  court  was  teund,  as  matter  of 
law,  to  deduce  that  conclusion  from  the  evidence.  The  first 
piece  of  evidence  produced  to  prove  the  agreement  found  was 
that  of  an  attorney  in  Michigan,  who,  at  the  age  of  sixty-five, 
testified  by  commission,  in  1886,  to  remarks  made  and  con- 
versations had  with  the  defendant's  testator  in  1864.  The 
transaction  resulting  in  the  sale  of  the  plaintifFs  land  seems  to 
have  taken  place  at  his  office,  but  all  he  could  swear  to,  which 
was  pertinent  to  the  question  now  in  hand,  was  that  the 
deceajsed  told  him  that  all  lands  standing  in  his  wife's  name 
belonged  to  her.  That  the  avails  belonged  to  her  when  sold, 
and  that  he  desired  that  she  should  have  the  benefit  of  it  at 
his  death,  if  not  before.  Two  other  witnesses  examined  in^ 
the  same  way  testified  generally  that  the  deceased  told  them 
in  Michigan  that  his  wife  had  money,  and  ihat  he  was  using 
and  investing  it  for  her.  These  witnesses  were  seventy-seven 
years  old.  One  of  them  swore  that  the  conversation  was  had 
with  the  deceased  sometime  before  1864,  and  between  1857 
and  1868.  It  could  not,  therefore,  relate  to  the  money  in  ques- 
tion. The  other  witness  who  had  a  separate  conversation  did 
not  fix  its  date.  Another  witness,  who  was  the  wife  of  the 
nephew  of  deceased,  testified  to  a  conversation  which  she  heard 
between  her  husband  and  the  deceased  in  Philadelphia,  in 
1876,  to  the  effect  that  the  deceased  said  to  his  nephew  that 
he  wanted  to  go  to  Saginaw  to  make  some  investments  in 
some  property,  that  the  money  of  his  wife  had  been  liberated, 
though  the  amount  was  not  stated  at  that  time.  Subsequently 
and  in  other  conversations,  one  of  which  was  a  few  months 
before  his  death,  the  deceased  spoke  of  a  sum  of  money  he 
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had  invested  for  his  wife  which  had  doubled,  and  the  sum  of 
$4,000  was  mentioned.  The  motlier  of  this  witness  also  testi- 
fied to  conversations  with  him  in  1876  and  in  1878.  She  says 
that  the  deceased  told  her  in  1876  that  he  had  $3,000  of  his 
wife's  money  to  invest  which  was  iminvested.  That  he  had 
made  considerable  for  her  by  investments,  but  that  was  a  sum 
which  had  been  returned.  The  conversation  of  1878  was  in 
Chicago,  when  the  deceased  was  sick.  She  says  that  the 
deceased  told  her  he  had  $3,000  of  his  wife's  money.  That 
he  wanted  to  build  and  furnish  a  house  for  her  and  felt  bad 
that  it  had  not  been  done,  because  he  feared  that  was  his  last 
illness.  That  it  was  money  his  wife  gave  him  to  invest  for 
her.  Another  witness  residing  in  Michigan,  examined  upon 
commission,  testified  that  in  1880,  he  saw  the  deceased  at  a 
hotel  in  Chicago,  and  applied  to  him  for  a  loan  of  $1,000.  The 
deceased,  in  declining  to  make  the  loan,  said  that  he  had  $1,000 
loaned  out  which  belonged  to  his  wife  which  would  soon  be 
paid  in. 

After  a  careful  examination,  I  find  no  other  evidence  in  the 
record  bearing  on  the  question,  and  no  other  is  referred  to  on 
the  briefs  of  counsel.  It  all  consists  of  admissions  alleged  to 
have  been  made  by  the  deceased,  a  dangerous  and  unreliable 
species  of  evidence  at  best,  but  even  if  accepted  in  its  full 
length  and  breadth,  it  does  not  prove  the  important  fact  found 
in  this  case,  namely,  that  in  1864,  an  agreement  was  made 
between  the  plaintiff  and  her  husband  by  which  a  special  trust, 
duty  or  agency  was  imposed  upon  the  husband  with  respect  to 
this  specific  $768,  and  that  an  obligation  to  account  under  this 
indefinite  trust  existed  against  the  husband  at  the  time  of  hie 
death.  The  admissions  testified  to  do  not  prove  this  agreement 
and  they  are  all  consistent  with  its  absence,  as  they  are  not  neces- 
sarily connected  in  any  way  witli  the  transaction  in  question. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event 

All  concur. 

Judgment  reversed. 
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James  H.  McGean,  slr  Executor,  Respondent,  ?;.  The  Metro- 
politan Elevated  Railway  Company  et  al.,  Appellants. 

In  an  action  to  restrain  the  operation  and  maintenance  of  defendants'  ele- 
vated railroad  on  a  street  in  front  of  plaintiff's  premises  and  to  recover 
damages,  it  appeared  that  plaintiff  owned  the  fee  of  half  the  street;  that 
after  issue  was  joined  he  conveyed  the  premises,  reserving,  however,  all 
damages  to  said  property  "caused  or  to  be  caused  by  the  present,  past 
or  future  maintenance  and  operation  "  of  the  railway  on  said  street;  also 
"all  the  fee  and  easement "  in  said  street  "  heretofore  or  hereafter  occu- 
pied and  invaded  "  by  said  road.  The  judgment  awarded  damages  for 
past  injuries  and  also  restrained  the  operation  of  the  railroad  until 
defendant  paid  the  fee  damages  as  fixed.  Held,  no  error;  that  as  plain- 
tiff had  retained  the  title  to  the  rights  and  easements  appropriated  and 
also  to  the  fee  of  the  street,  he  was  entitled  to  preventive  relief,  and  the 
court  as  a  court  of  equity  thus  having  jurisdiction  for  this  purpose,  had 
power  to  award  the  past  damages. 

There  were  no  separate  findings  as  to  the  permanent  damages  to  the  fee 
of  the  street  and  to  the  property  conveyed  by  plaintiff.  Held,  as  the 
right  to  damages  to  both  remained  in  the  same  person,  separate  findings 
were  unnecessary;  that  as  equity  would  not  permit  defendant  to  main- 
tain its  structure  without  paying  the  damages  to  the  adjacent  property, 
and  as  plaintiff's  grantee  was  estopped  by  the  reservations  in  his  deed 
from  claiming  any  part  thereof,  its  recovery  here  was  proper. 

It  seems  that  had  plaintiff's  right  to  enjoin  the  operation  of  the  road  and 
recover  the  permanent  damages  passed  with  the  transfer  of  the  premises, 
the  provision  of  the  Code  of  Civil  Procedure  relating  to  a  transfer  of 
interest  after  suit  brought  (§  756)  would  apply,  and  the  action  would  pro- 
ceed as  if  the  conveyance  had  not  been  made,  unless  the  court  directed 
the  grantee  to  be  made  a  party. 

It  seetM,  also,  this  question  may  not  be  presented  for  the  first  time  on  the 
trial,  but  should  be  presented  by  motion  or  supplemental  pleading. 

In  case  defendant  had  no  means  of  knowing  of  the  transfer  until  disclosed 
on  the  trial,  if  he  desired  to  have  the  successor  in  interest  brought  in, 
he  might  and  should  have  moved  that  the  trial  be  arrested  until  the 
necessary  steps  for  that  purpose  could  be  taken. 

li  $eems,  also,  that  in  case  of  such  a  transfer,  a  judgment  would  effectually 
conclude  plaintiffs  assignee  upon  all  the  issues  litigated. 

In  this  respect  there  is  no  distinction  between  actions  at  law  and  in  equity, 
provided  the  cause  of  action  be  assignable. 

Afl  to  whether  the  owner  of  real  property  abutting  on  a  istreet  which  is 
injuriously  affected  by  an  unlawful  structure  on  the  street  can  convey 
the  entire  premises  end  reserve  to  himself  the  right  to  maintain  an 
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action  in  equity  to  restrain  the  continuance  of  the  structure  or  for  the 
recovery  of  permanent  damages  to  the  property  by  reason  of  its  rnain^ 
tenance,  gtuBre, 

(Argued  March  7,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  1,  1891,  which  affirmed  a  judgment  in  favor  of  plainti£[ 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was*  brought  to  restrain  the  maintenance  and 
operation  of  defendants'  elevated  railroad  in  front  of  plaintiflPa 
premises  in  Division  street  in  the  city  of  New  York,  and  to 
recover  damages  for  injuries  sustained.  The  facts,  so  far^as. 
material,  are  stated  in  the  opinion. 

Brainard  ToUes  for  appellants.  The  plaintiff  did  not  have 
at  the  time  of  trial  such  an  interest  in  lands  as  to  justify  the 
intervention,  of  a  court  of  equity  for  his  protection.  {Galway 
v.  M.  E.  B.  Co.,  128  N.  Y.  132 ;  Peck  v.  GoodberU%  109  id. 
189;  Wianer  V,  OcuirvpaugK^  71  id.  113;  M.  A,  Church  v. 
O.S.  Church,  73  id.  95;  Code  Civ.  Pro.  §  3230;  Arnold  y. 
Angdl,  62  N.  Y.  508 ;  Gray  v.  Barton^  55  id.  68 ;  Mande- 
viUe  V.  Newton,l\%  id.  10;  Kane  v.  M,  E.  R,  Co,,  125  id. 
104 ;  4  Kent's  Comm.  468.)  The  judgment  cannot  be  sustained 
on  the  ground  that  the  fee  of  the  street  was  excepted  from  the 
conveyance.  {Pappenheim  v.  J/.  E.  R.  Co,,  128  N.  Y.  436 ; 
mine  y.  N.  Y.  C  R,  R.  Co,,  101  id.  98 ;  Pond  v.  M.  E.  R. 
Co,,  112  id.  186;  Bohm  v.  M,  E.  R,  Co.,  42  N.  Y.  S.  R.  247 ; 
Kenkde  v.  M,  R.  Co,,  29  id.  95.)  The  judgment  cannot  be 
sustained  on  the  ground  that  there  was  a  reservation  of  future 
damages.  {Andrew  v.  Newcomh,  32  N.  Y.  417;  Hart  v. 
Taylor,  82  id.  373 ;  Fbote  v.  M.  R.  Co,,  58  Hun,  478 ;  Ruse 
V.  M.  B,  L.  Ins.  Co,,  23  N.  Y.  516 ;  Foioler  v.  N.  Y.  I,  Ins. 
Co.,  26  id.  422 ;  Freeman  v.  F.  F.  his.  Co,,  38  Barb.  247 ; 
Rouih  V.  Thompson,  11  East,  426 ;  Pappenheirn  v.  M.  E.  R 
Co.,  128  N.  Y.  436 ;  Kemochan  v.  N.  Y.  E.  R.  R.  Co.,  Id. 
559 ;   Wame  v.  M.  C  <&  B.  Co.,  5  N.  J.  Eq.  410 ;  Abendroih 
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V.  Jf.  r.  K  R.  R.  Co.,  122  N.  Y.  1 ;  126  id.  164;  Goddard 
on  Eas.  [Am.  ed.  1880]  7,  8 ;  Washb.  on  Eas.  [2d  ed.]  9 ; 
Wdfe  V.  Fro^i,  4  Sandf .  Ch.  72 ;  Parsons  v.  Johnson,  6ft 
N.  Y.  62;  Hoch  v.  M.  E.  R.  Co.,  69  Hun,  641 ;  Snell  v, 
Zeavitt,  110  N.  Y.  596.) 

^Roger  Foster  and  E.  J.  McGean  for  respondent.  The  sale  of 
the  property  pending  the  action  did  not  deprive  plaintiff  of  the 
right  to  an  injunction  as  an  alternative  to  the  payment  of  the 
damages  to  the  fee  value  by  the  maintenance  of  the  elevated 
railway.  {Leslie  v.  LoriUard,  110  N.  Y.  519 ;  />.  M,  Co,  v. 
Roeher,  106  id.  473 ',  P,A  N.  Co.  v.  Sampson,  L.  R.  [19  Eq.) 
462 ;  Henderson  v.  N.  Y.  C  R.  R.  Co.,  76  N.  Y.  423 ;  McRca 
V.  L.  B.  dk  S.  R.  Co.,  37  L.  J.  Eq.  267;  G.  dk  S.  W.  R.  R. 
Co.  V.  Haslam,  73  111.  494 ;  J.  R.  R.  Co.  v.  RuggUs,  7  Ohio  St. 
1 ;  T.  F.  Co.  V.  CarUfr,  61  Penn.  St.  21 ;  Goodrich  v.  Bur- 
hank,  12  Allen,  459 ;  Powell  v.  MarJdey,  33  Wis.  482 ;  Be  WiM 
V.  Harvey,  3  Gray,  486,  487 ;  Amidon  v.  Harris,  113  Mass. 
69 ;  Buffum  v.  Ha/rris,  5  R.  I.  243 ;  Mayor,  etc,,  v.  Law,  126 
N.  Y.  380,  392;  Washb.  on  Eas.  10,  11,  36,  47;  Lewis  on 
Em.  Domain,  763,  §  594 ;  People  v.  M.  S.  R.  R.  Co.,  3  Mich. 
496 ;  Smith  v.  McAdams,  Id.  506 ;  NoU  v.  B.  R.  R.  Co.,  82 
la.  66 ;  Harris  v.  L,,  etc.,  Co.,  9  B.  Mon.  470,  472 ;  CroUey 
V.  M.  cfe  S.  L.  R,  Co.,  30  Minn.  541 ;  Barlow  v.  C,  R.  L  dfe- 
P.  R.  R.  Co.,  29  la.  276 ;  Henry  v.  />.,  etc.,  R.  R.  Co.,  2  id. 
288 ;  StaU  v.  Rvoes,  5  Ired.  297 ;  Hatch  v.  C,  etc.,  R.  R.  Co.y, 
18  Ohio  St  92 ;  NicoU  v.  JV.  Y.,  etc.,  R.  R.  Co.,  12  N.  Y. 
121;  Pavl  V.  C,  etc.,  R.  R.  Co.,  51  Ind.  527;  French  v. 
Carhart,  1  N.  Y.  96.)  Even  if,  technecially,  such  an  interest 
as  the  plaintiff  reserved  is  not  assignable  or  capable  of  reser- 
vation at  common  law,  this  court  sitting  in  equity  will  construe 
the  contract  in  accordance  with  the  plain  intention  of  tho 
parties,  ut  res  ma^gis  valeat  <luam  pereat,  and  will  hold  it 
equivalent  to  an  agreement  that  the  grantor  shall  have  the 
right  to  use  the  grantee's  name  and  rights  in  a  suit  for  an 
injunction  and  damages,  and  to  appropriate  the  proceeds  of 
such  suit  for  his  own  benefit.    {Holroyd  v.  MarshaU,  10  H. 
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L  Gas.  191 ;  DiUenbeck  v.  Dygerty  97  K  Y.  303 ;  Bden  v. 
Orosby,  49  id.  183.)  The  defendants  could  not  avail  them- 
aelves  of  the  objection  founded  on  the  conveyance  by  the 
plaintiff  without  pleading  the  same  by  a  supplemental  answer, 
which  they  failed  to  do.  {Harrington  v.  S.  P,  dk  S.  C.  R, 
H.  Co.<,  17  Minn.  215,  219 ;  Jackson  v.  ff olden,  7  Johns.  194; 
VoveU  V.  WestoUf  20  id.  414 ;  Hasting  v.  McKi^dey,  1  E.  D. 
Smith,  273 ;  Ruddle  v.  Little,  L.  R  [6  Q.  B.]  174 ;  Medhury 
V.  Swan,  46  N.  Y.  200;  Holyoke  v.  Adams,  59  id.  233.) 
The  defendants  waived  their  right  to  this  objection  by  entering 
upon  the  trial  without  raising  it  (Code  Giv.  Pro.  §  1009.) 
Whatever  might  be  the  rule  were  this  a  new  suit  begun  subse- 
quent to  the  grant,  in  which  case  it  might  be  proper  to  have 
the  grantee  also  made  a  party  plaintiff  or  defendant,  there  is 
no  need  of  this  when  the  sale  was  made  pending  the  suit,  even 
if  by  such  sale  the  grantor  lost  all  right  to  more  than  the 
damages  for  the  rental  value  up  to  the  time  of  the  sale. 
(Code  Giv.  Pro.  §  756 ;  Senft  v.  M.  R.  Co.,  24  Abb.  [N.  G.] 
64;  Bryce  v.  Brockaiowy,  31  N.  Y.  490;  Story's  Eq.  PL 
§  156 ;  Pom.  Eq.  Juris.  231,  242 ;  Root  v.  R.  Co,,  105  U.  S. 
189;  Fry  on  Spec.  Perf.  §§  766,  966,  1266, 1271, 1274;  Cory 
V.  T.  L  W,  &  S.  Co.,  11  W.  K.  589 ;  Meredith  v.  Wynne,  2 
Ver.  448 ;  Beedh  v.  Bennett,  122  U.  S.  71 ;  Cl^rk  v.  Wooster, 
119  id.  322,  324 ;  W.  A.  B.  Co.  v.  Carpenter,  32  Fed.  Rep. 
484 ;  Kittle  v.  De  Graaf,  30  id.  689 ;  Adams  v.  B.  L  Co.,  26 
id.  324 ,  Brooks  v.  MiUer,  28  id.  615,  617.) 

Ma YNARD,  J.  This  action  was  brought  June  1 9, 1 889.  The 
judgment  appealed  from  restrains  the  defendants  from  main- 
taining an  elevated  railway  structure  on,  or  in  front  of  plain- 
tiffs premises,  known  as  No.  15^  Division  street  in  the  city  of 
New  York.  The  injunction  is  not  to  be  operative  if  the 
defendants  shall,  within  one  month,  elect  to  pay  plaintiff  the 
sum  of  $1,500  as  and  for  the  permanent  damages  to  the  fee 
of  the  premises  sustained  by  him  in  consequence  of  the  appro- 
priation by  the  defendants  of  the  use  of  the  street  for  such  a 
purpose.     Upon  payment  or  tender  of  such  sum  the  plaintiff 
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is  required  to  execute  a  conveyance  of  the  property  found  by 
the  decision  to  have  been  tak^n  by  the  defendants,  and  in  case 
of  failure  to  execute  such  conveyance  it  is,  in  substance,  pro- 
vided that  the  judgment  of  injunction  shall  have  no  force  or 
effect.  Damages  to  the  amount  of  $500  are  also  awarded  for 
the  injury  to  the  property  during  the  time  intervening  between 
June  10,  1887,  and  March  20,  1890, 

The  rightfulness  of  this  judgment  is  not  questioned,  except 
upon  a  single  ground.  It  was  proven  by  the  plaintiff  upon 
the  trial,  and  it  has  been  found  by  the  trial  court,  that  after 
issue  was  joined  and  on  March  20, 1890,  the  plaintiff  conveyed 
the  •  premises  to  one  Eosenbaum,  for  the  consideration  of 
$8,800.  It  is,  for  this  reason,  contended  that  plaintiff  was  not, 
at  the  time  of  the  trial,  entitled  to  any  preventive  relief  with 
respect  to  these  premises,  and  in  the  absence  of  the  right  to 
such  relief,  that  the  court  could  not  retain  jurisdiction  of  the 
action  for  the  purpose  of  awarding  damages  for  past  injuries. 
It  is  undoubtedly  true  that  the  substantive  cause  of  action  in 
all  such  cases  is  the  right  to  a  prevention  of  the  continuance 
of  the  trespass  upon  plaintiff's  property  by  the  defendants,  but 
when  this  right  is  established  the  equitable  jurisdiction  of  the 
court  is  complete,  and  it  can  award  the  injured  party  full  com- 
pensation for  all  the  damages  sustained  by  the  wrongful  act 
sought  to  be  enjoined,  subject  to  the  statutory  limitations  of 
time.  It  is  equally  true  that  if  there  is  no  such  right  to  a  pre- 
ventive remedy  the  matter  of  damages  for  past  trespasses  can- 
not be  the  subject  of  inquiry  in  a  court  of  equity.  Eelief 
must  be  sought  in  another  forum. 

In  this  connection  it  is  to  be  observed  that  the  defendants 
do  not  claim  that  the  right  to  this  kind  of  a  remedy  is  extin- 
guished by  a  transfer  during  the  pendency  of  the  action.  Its 
existence  is  admitted,  but  it  is  asserted  that  it  has  been  trans- 
ferred by  the  plaintiff's  own  act  to  his  grantee,  and  that  the 
latter  alone  can  prosecute  the  action.  It  would  seem  that  in 
such  a  case  section  756  of  the  Code  of  Civil  Procedure  would 
be  a  sufficient  answer  to  such  an  objection.  That  section  pro- 
vides that  in  case  ot  a  transfer  of  interest  the  action  may  be 
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continued  by  the  original  party,  unless  the  court  directs  the 
person  to  whom  the  interest  is  transferred,  to  be  substituted  in 
the  action  or  joined  with  the  original  party,  as  the  case 
requires.  The  action  proceeds  in  the  same  manner  as  if  the 
conveyance  of  the  property,  which  is  the  subject  of  the  contro- 
versy, had  not  been  made  unless  the  court  directs  the  grantee 
to  be  made  a  party.  The  question  cannot  properly  be  presented 
for  the  first  time  upon  the  trial  of  the  action,  but  must  be 
brought  to  the  attention  of  the  court,  either  by  motion  or  by 
a  supplemental  pleading.  If  the  defendant  has  not  had  the 
mieans  of  knowing  that  the  plaintiff  has  parted  with  his  title 
to  the  subject-matter  of  the  action  until  the  fact  is  disclosed 
upon  the  trial,  and  he  desires  to  have  the  new  party  in  interest 
substituted  for  or  joined  with  the  original  plaintiff,  he  can 
move  to  have  the  trial  arrested  until  the  necessary  steps  can  be 
taken  for  that  purpose,  and  the  trial  court  can  suspend  the 
proceedings  if,  in  the  exercise  of  a  sound  discretion,  it  is  satis* 
fied  that  the  adoption  of  such  a  course  is  required  for  the 
protection  of  the  defendant.  It  is  not  seen  how,  ordinarily, 
the  defendant  is  prejudiced  by  a  transfer  of  the  plaintiff's 
interest  pendente  litey  unless  there  is  some  question  of  the 
solvency  of  the  parties  involved.  A  judgment  recovered 
against  the  original  party  would  as  effectually  conclude  his 
assignee  after  suit  brought  upon  all  the  issues  litigated,  as  if 
the  latter  had  been  substituted  in  place  of  his  assignor.  The 
statute  makes  no  distinction  in  this  respect  between  actions  at 
law  and  in  equity,  provided  the  cause  of  action  is  assignable. 
(Stor/s  Equity  Pleadings,  §  156.) 

This  view  does  not  militate  against  the  rule  which  authorizes 
courts  of  equity,  where  they  have  once  obtained  jurisdiction 
of  a  cause,  to  administer  all  the  relief  which  tlie  nature  of  the 
case  and  the  facts  require,  and  to  bring  such  relief  down  to 
the  close  of  the  litigation  between  the  parties.  The  subject 
of  the  controversy  remains  unchanged,  which  is  the  unlawful 
appropriation  of  certain  rights  or  easements  which  are  appur- 
tenant or  incident  to  the  premises  designated  in  the  complaint, 
and  if  the  decree  rendered  concludes  the  owner  of  the  property, 
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whoever  he  may  be,  it  matters  not  that  the  title  haa  shifted 
'dunng  the  progress  of  tlie  action. 

But  in  the  present  case  the  plaintiJSE  has  not  parted  with  his 
title  to  the  cause  of  action,  or  to  the  entire  property  to  which 
it  relates.  His  deed  to  Bosenbaum  contains  the  following 
important  reservations:  ^^  Reserving  to  the  vendor  all  damages 
to  said  property  caused  or  to  be  caused  by  the  present,  past  or 
future  maintenance  and  operation  of  the  elevated  railway  on 
Division  street,  as  now  constructed,  and  all  the  fee  and  ease- 
ment in  Division  street  now  or  heretofore  or  hereafter  occu- 
pied and  invaded  by  the  said  elevated  railway  structure,  when 
maintained  and  operated  as  aforesaid,  and  the  conveyance  is 
made  subject  to  the  said  reservation  to  the  said  party  of  the 
:first  part,  his  heirs,  executors  and  administrators." 

He  thus  has  retained  all  the  title  which  he  ever  had  to  the 
Tights  and  easements  appropriated  by  the  defendants  and  to  the 
fee  of  one-half  of  the  street  in  width  in  front  of  No.  15^  Divis- 
ion street.  This  street  was  laid  out  in  1765,  under  articles  of 
:agreement  between  Henry  Hutgers  and  James  DeLancey,  who 
owned  the  land  which  it  traverses,  by  the  terms  of  which  it 
was  nmtually  covenanted  that  it  should  be  laid  out  on  the 
division  line  between  their  respective  farms,  and  each  granted 
to  the  other  a  fee  interest  in  that  half  of  the  street  immediately 
abutting  upon  the  grantee's  property,  subject  to  the  right  of 
the  public  to  use  the  same  as  a  highway ;  and  each  conveyed 
to  the  other  an  easement  of  light,  air  and  access  in  the  remain- 
der of  the  street.  The  decision  of  this  court  in  Henderson  v. 
N.  T.  CerUral  Ii.  R.  Co.  (78  N.  Y.  423),  thus  becomes 
directly  applicable.  In  tliat  case  the  plaintiff,  when  he 
brought  the  action,  was  tlie  owner  of  some  of  the  abutting 
lots  and  also  of  the  fee  of  the  street,  subject  to  the  public 
-easement  therein  for  the  purposes  of  a  highway.  Before  the 
action  was  brought  the  plaintiff  had  sold  some  of  the  lots,  and 
before  the  last  trial  of  the  action  had  sold  and  conveyed  the 
remaining  lots,  reserving,  however,  the  fee  of  the  street  and 
the  damages  to  the  adjacent  property,  both  past  and  prospect- 
ive ;  and  it  was  held  that  his  right  to  the  equitable  interference 
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of  the  court  for  his  protection  against  the  encroachments  of 
the  defendants,  was  not  thereby  aif ected,  and  the  court  decreed 
a  perpetual  injunction,  unless  the  defendants  paid  the  amount 
found  by  the  referee  to  be  a  fair  compensation  for  the  addi- 
tional burden  imposed  upon  his  property. 

It  is  tme  there  is  not  a  separate  iinding  in  this  case,  as  there 
was  there,  as  to  the  value  of  the  fee  of  the  street  or  its  depreda- 
tion in  consequence  of  its  occupation  by  the  defendants.  But 
it  is  not  seen  how  the  application  of  the  principle  is  in  any 
wise  affected  by  this  omission.  It  has  been  found  that  the  exist- 
ence and  use  of  the  defendants'  structure  and  its  threatened 
continued  use  has  permanently  damaged  the  fee  value  of  the 
entire  premises  to  the  amount  of  at  least  fifteen  hundred  dol- 
lars. There  was  no  request  to  find  separately  the  amount  of 
permanent  damage  to  the  fee  of  the  street  and  to  the  property 
conveyed  by  the  plaintiff.  They  are  so  connected  that  a  sepa- 
rate finding  as  to  each  might  be  diflicult,  if  not  impracticable. 

As  the  right  to  the  damages  to  both  pieces  of  property  was 
still  in  the  plaintiff,  such  a  finding  was  unnecessary.  So  long 
as  the  ownership  of  the  fee  of  the  street  and  of  the  damages 
to  the  adjacent  property  remained  in  the  same  person,  equity 
would  not  permit  the  defendants  to  acquire  a  right  to  main- 
tain its  structure  in  the  street  without  paying  the  damages  to 
the  adjacent  property,  which  the  erection  and  maintenance  of 
such  structure  have  inflicted  upon  it. 

This  view  is  in  harmony  with  the  well  settled  rules  of 
equitable  jurisprudence.  No  principle  has  been  more  fre- 
quently asserted,  or  is  so  well  established,  as  that  when  a  court 
of  equity  has  jurisdiction  over  a  cause  for  any  purpose,  it  may 
retain  the  cause  for  all  purposes  and  proceed  to  a  final  deter- 
mination of  all  tlie  matters  at  issue.  To  such  an  extent  has 
the  doctrine  been  carried  that  it  has  been  declared  that  if  the 
controversy  contains  any  equitable  feature,  or.  requires  any 
purely  equitable  relief  belonging  to  the  exclusive  jurisdiction 
of  equity,  or  pertaining  to  the  concurrent  jurisdiction  of  equity 
and  law,  and  a  court  of  equity  thus  acquires  a  partial  cogniz- 
ance of  the  action,  it  may  go  on  to  a  complete  adjudication 
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and  eetablish  purely  legal  riglits  and  grant  legal  remedies, 
which  would,  otherwise,  be  beyond  tlie  scope  of  its  authority, 
(Pomeroy's  Eq.  Jurisprudence,  §§  181,  231,  242.)  So  long  aa 
one  of  the  grounds  of  ecjuitable  interference  in  this  class  of 
cases  is  the  avoidance  of  a  nuiltiplicity  of  suits,  this  rule  must 
prevail. 

The  plaintiff  being  entitled  to  a  decree  restraining  the 
defendants  from  the  unlawful  use  of  the  street  in  w^hich  he 
still  has  an  interest,  it  was  the  duty  of  the  court  to  award  him 
all  the  damages  sustained  in  consequence  of  such  unlawful  use. 
As  to  the  permanent  damages  for  the  injury  to  the  fee,  the 
defendants  are  not  compelled  by  this  judgment  to  pay  them. 
They  have  been  ascertained  and  payment  of  them  provided 
for  as  a  favor  to  the  defendants,  and  as  a  condition  upon 
which  they  may  be  relieved,  from  the  disastrous  consequence^ 
to  their  business,  which  must  result  from  the  maintenance  of 
the  perpetual  injunction,  to  which  in  strict  equity  the  plaintiff 
is  entitled.  The  defendants  are  not  harmed,  but  favored  by 
such  a  disposition  of  the  cause.  Further  litigation  is  avoided 
and  a  perfect  right  acquired  to  maintain  in  the  street  in  front 
of  these  premises  what  has  hitherto  been  an  illegal  and  unauthon 
ized  structure.  The  grantee  of  the  plaintiff  has  no  interest  in 
the  subject  of  this  controversy.  He  has  taken  his  conveyance 
with  a  reservation  to  the  plaintiff  of  the  fee  of  the  street  and 
the  permanent  damages  to  the  adjoining  property.  Presunv 
ably,  to  the  extent  of  the  value  of  the  rights  thus  reserved, 
the  cost  of  the  pn)perty  to  him  has  been  projwrtionately 
diminished.  He  is  estopped  by  the  reservation  in  his  deed, 
which  is  to  be  given  the  same  effect  as  a  direct  grant,  from 
asserting  any  title  to  any  part  of  this  cause  of  action,  or  to  the 
rights  which  the  defendants  will  acquire  under  the  judgment, 
which  \n\ts  them  in  privity  of  title  with  the  plaintiff. 

We  have  not  considered,  and,  in  view  of  the  peculiar  features 
of  this  case,  we  deem  it  unnecessary  to  ccmsider  or  determine 
the  abstract  question,  whether  the  owner  of  real  property 
injuriously  affected  by  the  niaintenance  of  an  unlawful  strucr 
ture  in  the  street,  upon  which  his  property  abuts,  can  either, 
Rtokels  —Vol.  LXXX  VIII.         3 


18  Glenn  v.  Garth  et  al.  [April, 


Statement  of  case. 


before  or  after  suit  brouglit,  convey  the  entire  premises  and 
reserve  to  himself  the  right  to  maintain  an  action  in  equity  to 
restrain  the  continuance  of  such  structure,  or  for  the  recoveiy 
of  the  permanent  damages  to  the  property  by  reason  of  its 
maintenance.  Such  question  must  be  reserved  until  it  arises 
in  concrete  form.  In  the  present  case  the  grantor  has  retained 
title  to  a  part  of  the  fee  of  the  premises,  and  unquestionably 
sufficient  to  preserve  intact  the  jurisdiction  of  a  court  of  equity. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur. 

Judgment  affinned. 


John  Glenn,  as  Trustee,  etc.,  Appellant,  r.  David  J.  Garth 

et  al,  Respo'^idents. 

188      SI  To  constitute  a  ratification  by  a  principal  of  an  unauthorized  act  of  his 

171    5081  agent,  wliere  no  rights  of  third  persons  are  involved,  there  must  be  a 

conscious  and  intended  approval  of  the  act. 

No  implication  of  authority  to  transfer  corporate  stock  upon  the  books 
of  the  corporation  can  attend  a  purchase  by  one  broker  of  another;  as  by 
the  common  custom  of  dealing  each  knows  the  other  is.  simply  acting 
as  agent  for  third  parties. 

Webster  v.  Upton  (91  U.  8.  71),  distinguished. 

As  creditors  of  an  insolvent  corporation  seeking  to  recover  of  a  holder  of 
its  stock  an  unpaid  balance  upon  the  stock,  simply  claim  through  the 
corporation  they  have  no  greater  right  than  belongs  to  it. 

A'  person  may  be  a  holder  of  stock  without  being  in  the  full  sense  of  the 
term  a  stockholder;  no  one  can  be  made  a  stockholder  without  his  con- 
sent, express  or  implied. 

l^he  liability  of  shareholders  for  calls  made  on  account  of  unpaid  stock, 
can  only  be  enforced  by  action  in  the  nature  of  assumpsit  and  necessarily 
rests  upon  a  promise  to  pay  express  or  implied;  such  promise  must  be 
proved  by  competent  evidence. 

Where,  therefore,  no  express  promise  is  claimed  and  it  appears  that  one 
sought  to  be  charged  as  a  shareholder  never  accepted  that  relation,  that 
it  was  put  upon  him  by  another  without  authority  and  against  his  will, 
and  that  upon  being  advised  thereof  he  repudiated  it,  no  promise  can 
be  implied  and  he  may  not  be  held  liable. 

In  an  action  brought  by  plaintiff,  as  trustee  for  the  benefit  of  creditors  of 
the  N.  E.  &  T.  Co.,  a  Virginia  corporation,  against  defendants,  wlio  were 
alleged  to  be  stockholders,  to  recover  an  assessment  for  the  amount 
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unpaid  upon  their  stock,  it  appeared  that  one  F.  applied  to  defendants, 
who  were  bankers  and  brokers  in  the  city  of  New  York,  in  the  habit  of 
purchasing  and  carrying  stocks  for  customers  on  a  margin,  to  purchase 
for  him  some  of  the  stock  of  that  corporation,  which  they  knew  to  be 
assessable.  In  such  transactions  it  was  defendants'  uniform  custom  not 
to  cause  corporate  stock,  purchased  by  tliem  as  agents  for  customers,  to 
be  transferred  to  them  on  the  books  of  the  corporation,  but  to  take  and 
hold  stock  certficates  assigned  in  blank.  An  order  was  given  by  defend- 
ants to  one  McK.,  a  broker  in  Baltimore,  to  buy  the  stock  and  tend  tlie 
certificates  and  bill  to  them.  McK.  purchased  the  stock  in  question,- 
and  without  authority,  caused  it  to  be  transferred  to  defendants  upon 
the  books  of  the  company.  Held,  that  this  unauthorized  act,  in  the 
absence  of  any  facts  constituting  an  estoppel  or  a  ratification,  did  not 
make  the  defendants  stockholders. 

It  did  not  appear  that  either  the  corporation  or  its  creditors  did  or  forbore 
anything  upon  the  faith,  or  because  of  the  appearance  of  ownership  in 
defendants.    Held,  that  there  was  no  estoppel. 

Also  hM,  that  conceding  the  rule  to  be,  that  one  who  authorizes  and  per- 
mits a  transfer  to  himself  of  shares  of  stock  upon  the  books  of  a 
corporation,  is,  when  the  rights  of  corporate  creditors  are  involved, 
equitably  estopped  from  denying  the  apparent  ownership,  without 
regard  to  the  question  as  to  whether  such  creditors  had  acted  or  failed 
to  act  in  consequence  of  such  apparent  ownership,  in  order  to  make  the 
rule  applicable,  it  must  first  be  made  to  appear  that  defendants  either 
originally  authorized  or  subsequently  ratified  the  transfer. 

When  the  certificate  reached  defendants  and  they  discovered  the  mistake 
made  by  McK.,  they  immediately  wrote  him  repudiating  the  transfer, 
denying  his  authority  to  make  it  and  directing  him,  in  order  to  correct 
the  mistake,  to  sell  and  convey  the  stock,  and  for  this  purpose,  returned  to 
him  the  stock  certificates  with  an  assignment  thereon  executed  in  blank; 
they  also  notified  F.  of  their  action.  McK.  thereupon  sold  the  stock. 
Taut  before  it  was  transferred  on  the  corporate  books,  the  corporation 
failed  and  made  an  assignment  to  trustees.  Held,  that  defendants'  action 
did  not  constitute  a  ratification;  nor  did  the  fact  that  they  paid  McK. 
for  the  stock  after  receipt  of  the  certificate,  with  knowledge  of  its  form, 
as  McK.  was  authorized  to  make  the  purchase,  and  so  was  entitled  to 
the  purchase-money,  notwithstanding  the  mistake  in  the  transfer;  and 
that,  therefore,  as  there  was  neither  an  authorized  transfer  nor  a  ratifica- 
tion, there  was  no  estoppel. 

Under  the  statute  of  Virginia  (Code  of  1860,  chap.  57,  §  7),  an  assignment 
of  stock  appearing  upon  the  books  of  a  corporation  vests  the  title  in  the 
assignee  "so  far  as  may  be  necessary  to  effect  the  purpose  of  the  sale, 
pledge  or  other  disposition  thereof,"  and  the  statute  declares  that  "  a 
person  in  whose  name  shares  of  stock  stand  on  the  books  of  the  company 
shall  be  deemed  the  owner  thereof  as  regards  the  company."  Held,  the 
meaning  was  that  the  books  should  be  conclusive  against  the  company. 
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not  against  one  so  appearing  thereon  as  a  stockholder;  and  that,  tliere* 
fore,  defendants  were  not  estopped  by  the  books,  at  least  in  the  absence 
of  evidence  that  any  creditor  became  such  after  the  transfer  by  McK., 
with  knowledge  of  the  names  of  those  appearing  as  stockholders,  or 
that  any  creditor  did  or  forbore  anything  upoM  the  faith  of  defendants" 
apparent  ownership. 
Magruderr.  CakUm (iA'M.d.  850);  MeKimv.  (?^/i/i(66id.482)»  distinguished. 

(Argued  March  7,  1892;  decided  April  12,  1892.) 

Appeal  from  order  of  tlie  General  Term  of  the  Supreme 
Comi;  in  the  first  judicial  department,  entered  upon  an  i>rder 
made  June  10,  1891,  which  set  aside  a  verdict  in  favor  of 
plaintiff,  sustained  defendants'  exceptions,  ordered  to  be  Iieard 
in  the  first  instance  at  the  General  Term,  and  granted  a  new 
trial. 

This  action  was  brought  by  plaintiff,  as  trustee  of  the 
National  Express  and  Transportation  Company,  a  Virginia 
corporation,  to  recover  from  defendants,  as  alleged  stockholders 
therein,  an  assessment  for  a  balance  due  and  remaining  unpaid 
upon  490  shares  of  the  stock,  which  the  complaint  alleged 
were  purchased  by  the  firm  of  Harrison,  Garth  &  Co. 

Said  corporation  made  an  assignment  for  the  benefit  of  cred- 
itors to  plaintiff  September  20,  1866,  by  which  the  right  to 
call  for  unpaid  subscriptions  of  the  stock  passed.  But  twenty 
per  cent  of  the  subscriptions  had  been  paid.  An  assessment 
was  made  by  the  trustees  for  the  eighty  per  cent  unpaid. 

Further  facts  are  stated  in  the  opinion. 

John  Howard,  Burton  N,  Harrison  and  Arthur  IT,  Mas- 
ten  for  appellant.  The  only  questions  before  the  General 
Tenn  were  questions  of  law  arising  upon  defendants'  excep- 
tions taken  at  the  trial ;  the  General  Term  could  not  set  aside 
the  verdict  on  the  facts,  unless  there  was  such  an  absence  of 
evidence  to  support  a  material  finding  that  the  court  can 
determine  as  matter  of  law  that  the  fact  was  unproved.  (J/. 
]V.  Bahk  V.  Slrret,  87  N.  Y.  325.)  The  rule  is  the  same  when 
the  verdict  is  directed  by  the  court  in  a  case  like  this,  as  in  the 
case  of  any  other  verdict ;  the  defendants  in  the  case  at  bar,  at 
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the  conclusion  of  tlie  evidence,  moved  for  a  nonsuit  and,  when 
that  motion  was  denied,  did  not  ask  to  go  to  the  jury ;  they 
thus  consented  that  the  questions  of  fact  be  determined  by  the 
court,  and  the  determination  made  by  the  direction  of  the  ver- 
dict in  favor  of  the  plaintiff  is  final.  {Ormes  v.  Dauchy,  82  N. 
Y.  448 ;  I)lll/>n  v.  CockcrofU  90  id.  650 ;  Stratford  v.  Jones,  97 
id.  589 ;  KiHz  v.  Peck.  113  id.  226 ;  JSiitter  v.  Vanderveer,  122 
id.  654;  Porter  v.  Smith,  107  id.  534 ;  Aldridge  v.  Aldridge, 
120  id.  616 ;  Patt4>rson  v.  PMnson,  116  id.  199.)  Tlie  only 
question  to  be  now  considered  is,  was  there  any  evidence  to 
fihow  that  the  defendants  became  stockholders.  {Adderly  v. 
Storm,  6  Hill,  624 ;  Posevelt  v.  Br(njDn,  11  N.  Y.  148 ;  Turn- 
hull  V.  Paysmt,  95  U.  S.  418  \  In  re  R  C.  Bank,  18  K  Y. 
199;  Yail  v.  Hamilton,  85  id.  458;  Cutting  v.  Damerell,  88 
id.  410;  Hawkins  v.  Gl^n,  131  U.  S.  335;  Code  Civ.  Pro. 
§  942 ;  Lewis  v.  Glenn,  84  Va.  947 ;  Vandenoerken  v.  Glenn, 
85  id.  9).  Defendants  were  stockholders.  (Jf.  N,  Bank 
▼.  HaU,  83  N.  Y.  345 ;  Wilson  v.  Little,  2  id.  446 ;  Horton  v. 
Morgan,  19  id.  172 ;  Ketcham  v.  Bank  of  Commerce,  Id.  499  ; 
Marhham  v.  Jaudon,  41  id.  243  ;  Wicks  v.  Hatch,  62  id.  540 ; 
CasweU  V.  Putnam^  120  id.  157 ;  1  Morawetz  on  Corp.  §  108 ; 
2  id.  §  839 ;  Chapman  v.  Basker,  L.  K.  [3  Eq.]  361 ;  Webster 
V.  UpUm,  91  U,  S.  71 ;  McNeil  v.  F.  X.  Bank,  46  N.  Y. 
332  ;  Vpton  v.  Bumham,  3  Biss.  525.)  Tliere  is  nothing  in 
the  case  to  suggest  a  reason  why  this  court  should  not  enforce, 
as  against  these  defendants  and  in  this  action,  the  assignment 
made  ia  Virginia,  September  20,  1866,  by  a  corporation  of 
that  state,  and  which  has  been  by  the  courts  of  that  state  held 
to  be  valid  and  effectual  for  the  benefit  of  creditors.  There  is 
no  question  arising  in  this  case  between  a  creditor  resident 
elsewhere  and  an  attaching  creditor  or  any  other  creditor  resi- 
dent within  the  state  of  New  York.  {Guillander  v.  Hovpell, 
«5  N.  Y.  662 ;  Livermare  v.  Jencks,  21  How.  [U.  S.]  146 ; 
B.  it  O.  li.  R,  Co,  V.  Glenn,  28  Md.  287 ;  Fuller  v.  SieigUiz, 
80  Ohio  St.  355,  362 ;  Mo(yre  v.  WiUM,  37  Barb.  663  ;^cfor- 
man  v.  Cross,  40  id.  487 ;  In  re  Waite,  99  N.  Y.  448 ;  Peter- 
mm  V.  C  Bank,  32  id.  21.)    This  cause  has  l:>een  once  to  this 
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court  —  and  this  court  then  held  the  action  to  be,  in  form  and 
Bubstance,  based  upon  contract,  express  or  implied,  and  required 
by  our  statute  to  be  brought  to  trial  at  a  jury  term  —  that, 
with  this  complaint  and  these  parties,  this  action  could  not 
proceed  as  one  in  equity.  (Code  Civ.  Pro.  §  908  ;  Glenn  v. 
Lancaster,  109  N.  Y.  642.)  The  three  defendants  who 
answered  and  defended  were  members  of  the  iinn  of  Harrison, 
Garth  &  Co. ;  their  liability  as  individual  members  of  the  cor- 
poration, was  fixed  by  the  laws  of  Virginia.  {Pearsall  v.  TF. 
TJ,  T.  Co.,  124  N.  Y.  2G6 ;  Flash  v.  Conn,  109  U.  S.  371 ; 
C  S.  R.  R.  Co,  V.  Gebhard,  109  id.  528,  537,  538 ;  GUnn  v. 
Liggett,  135  id.  533,  544,  545;  Glenn  v.  Clabaugh,  65  Md. 
68;  P.  R.  R.  Co.  v.  Bartlett,  12  Gray,  244;  Rorer  on  Inter. 
Law,  289 ;  SUliman  v.  F.  G..A  C.  R.  R.  Co.,  27  Grat.  130; 
Bockover  v.  Life  Assn.,  77  Va.  85.)  The  individual  stock- 
holders were  not  necessary  or  proper  parties  defendant  to  the 
creditor's  suit  in  the  Virginia  court ;  they  were  represented  in 
that  suit  by  the  corporation  itself,  which  was  a  party  defendant, 
and  the  judgment  against  the  corporation  in  that  action  is 
binding  upon  and  conclusive  against,  the  several  stockholders 
individually.  {Hatch  v.  Dana,  101  U.  S.  205 ;  Hawkins  v. 
Glenn,  131  id.  319 ;  Glenn  v.  Williams,  60  Md.  115 ;  Ham- 
hleton  V.  Glenn,  85  Va.  9  ;  Lewis  v.  Glenn,  84  id.  969.)  Pre- 
sent assignees  of  stock,  or  sometime  holders  of  stock  who  have 
assigned  their  stock  to  other  persons,  are,  under  the  laws  of 
Virginia,  as  much  bound  by  those  decrees  of  the  Virginia 
courts  as  were  the  original  subscribers  for  or  holders  of  the 
stock.  {Glenn  v.  Scott,  28  Fed.  Rep.  804;  McKin  v.  GlenUy 
66  Md.  479;  Hawkins  v.  Glenn,  131  IT.  S.  319;  Ilamhleton 
V.  Glenn,  85  Va.  901 ;  Code  of  Va.  chap.  5S,  §§  25,  27,  28 ; 
Story  on  Agency,  §  344 ;  1  Chitty  on  Cont  274 ;  1  Pars,  on 
Cont.  548,  549 ;  Catnmack  v.  Soran,  30  Gratt.  202,  295 ;  O. 
D.  S.  C.  Co.  V.  Rnrck/tardt,  31  id.  664,  680 ;  Williams  v.  Lord^ 
75  Va.  404 ;  Gordon  v.  Rixey,  76  id.  698 ;  Magruder  v.  Col- 
ston, 44  Md.  355,  356;  AuJtman's  Appeal,  98  Penn.  St.  506, 
616 ;  Wedock  v.  JTost,  77  111.  298 ;  /Tale  v.  Walker,  31  iQwa, 
844;  Moore  v.  Jones,  3  Woods  [0.  C],  53;   PuUmam  v* 
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ITpton,  96  U.  S.  328 ;  Natwryd  Bank  v.  Case,  99  id.  628 ; 
Ande^san  v.  P,  ^V,  Co.,  Ill  id.  483.)  No  Statute  of  Liniita^ 
tions  applies  to  affect  the  plaintiffs  right  of  recovery  against 
these  defendants.  ( Williams  v.  Taylor,  120  N.  Y.  244; 
Glenn  v.  WUlianis,  60  Md.  95  ;  Glenn  v.  Semple,  80  Ala.  159; 
Z.  />.  tfe  Co.  V.  Glenn,  87  id.  618,  619;  Gknn  v.  Saitio7i,  68 
Cal.  353.;  6^^6:/^/l,  v.  Howard,  SI  Ga.  383;  Ghmn  w  Soule,  22 
Fed.  Itep.  417;  Ihuckm^  v,  GUnn,  131  F.  S.  3i9:  Glenn  v, 
Liggett^  135  id.  533;  Lewis  v.  GUnn,  S4  Va.  947;  Vamler^ 
tcerhn  v.  Glenn,  85  id.  9 ;  Code  Civ.  Pro.  §  406 ;  Sands  v. 
Canij^)bftU,  31  N.  Y.  345;  Ty.'/r/V/i  r.  IIV/yA^,  26  Barb.  208; 
MvQtieen  v.  Bahcoel\  41  id.  337;  TluhheU  v.  Jitedhury^  53 
N.  Y.  98;  /7/H';iv  v.  T^wwXv,  25  Hun,  616;  122  X.  Y.  227; 
Van  Wayoner  v.  Terpenn  ing,  46  Ilun,  425  ;  Wilkinmn  v.  7^ 
iV\  i^:  Ins,  Co.,  72  X.  Y.  499.)  The  defendante  were  not 
released  from  their  liabilities  as  stockholders  l)ecauHe  of  tlie 
so-called  coniproniises  made  with  otlier  st<K*kholder8  who 
availed  themselves  of  the  opportunity  to  scuttle  promptly  at 
less  than  the  full  amount  of  tlieir  liability  —  and  afforded  to 
all  sto(;kholder8  by  authority  of  the  Virginia  court,  but  which 
these  defendants  did  not  avail  of.  (Ogilvte  v.  K.  Ins.  Co.^  22 
How.  [IT.  8.]  380;  Hatch  v.  Daria,  101  II.  S.  205;  Ihdl  v. 
S.,  etc.,  R.  R.  Co.,  6  Ala.  744;  IlandAMon  v.  Glenn,  85  Va, 
901;  Hawkins  v.  Glenn,  131  U.  S.  330,  331.)  A  foreign 
trustee,  such  as  this  plaintiff,  6ul)stituted  by  a  foreign  court  of 
competent  jurisdiction  to  be  the  trustee  of  a  valid  trust,  such 
as  the  one  in  question  in  this  action,  after  removal  of  the  original 
trustees  of  that  trust,  has  capacity  to  maintain  in  this  court,  in 
his  own  name,  such  an  action  as  this  is.  (71  (r.  T,  Co,  v.  C^ 
tf^^,  R.  R.  Co.,  123  X.  Y.  37;  Glenn  v.  .S^;^//^  22  Fed.  Eep, 
417 ;  Gl^nn  v.  Sc^tt,  28  id.  804 ;  Ltwis  v.  Gle?in,  84  Va.  809.) 
The  stock  books  of  the  company  were  competent  evidence  to 
show  who  were  its  stockholders  and  the  transfers  of  its  stock 
made  by  these  defendants  themselves  by  their  specially 
appointed  attorneys  in  fact.  (1  Morawetz  on  Corp.  §  170; 
Lowell  on  Transfers  of  Stocks,  §  50 ;  Vanderwerken  v.  GUnn^ 
86  Va.  9^  14;  Lewis  v.  Glenn,  84  id.  947,  983,  984;  Glenn 
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V.  Orr,  96  N.  0.  413 ;  Ilawki7is  v.  Gh7m,  131  U.  S.  319,  335 ; 
TumbuU  V.  Paysan,  95  id.  418.) 

W.  W.  M(iGFwrl<Lnd  for  respondents.  The  defendants 
never  were  stockholders  in  the  National  Express  and  Trans- 
portation Company.  (Morawetz  on  Corp.  §  43 ;  22  Wend. 
848 ;  34  N.  Y.  41 ;  83  id.  338 ;  Burgess  v.  SeUginan,  107  U. 
B.  20 ;  Keyser  v.  Hitz,  133  id.  138 ;  In  re  R,  Bank,  22  N. 
Y.  17.)  This  action  cannot  be  maintained  upon  the  orders 
knade  in  the  Virginia  suit  upon  which  it  is  founded.  {Brink- 
ley  V.  Brinkley,  50  N.  Y.  202 ;  II,  F.  Ins.  Co.  v.  Tmnlins(yn^ 
3  Ilun,  630 ;  Black  on  Judgments,  §  559  ;  Freeman  on  Judg* 
hients,  §  432 ;  Rorer  on  Interstate  Law,  95  ;  TrafoA  v.  D(mkin^ 
12  Johns.  99 ;  Lazier  v.  Wesicott,  26  N.  Y.  146.)  All  the 
proceedings  in  the  Virginia  suit  were  as  to  these  defendants 
wholly  void.  {Dodge  v.  Stevenson^  77  N.  Y.  101 ;  Dvrant  v. 
Abendroth,  97  id.  140 ;  Windsor  v.  Me  Yeigh,  93  id.  274 ; 
filler  V.  White,  50  id.  137 ;  McMahon  v.  Maoy,  51  id.  155 ; 
Stephens  v.  Fo,c^  83  N.  Y.  313 ;  Drake  on  Attachments, 
§  697 ;  HaMings  v.  Drew^  76  N.  Y.  9 ;  Morawetz  on  Corp. 
§  157;  Slee  v.  Bl<M/in,  19  Johns.  456;  Braridt  v.  Benedict, 
17  N.  Y.  93 ;  Bruce  v.  PlaU,  80  id.  379 ;  IloUiiigst^ad  v. 
Woodard,  107  id.  96;  Story's  Eq.  PI.  §§  142-147.)  The 
question  as  to  the  liability  of  stockholders  to  creditors  of  the- 
express  company  was  not  involved  in  tlie  Virginia  suit,  and 
the  court  had  no  power  to  adjudicate  in  respect  to  that  matter. 
{IlolUngshead  v.  Wood^ird,  107  N.  Y.  101  ;  Morawetz  on 
Corp.  ^§  151,  152;  Thompson  on  Stockholders,  §  258;  Spear 
V.  Grant,  16  Mass.  15;  Tucker  v.  Gihian,  45  Hun,  193; 
Farns worth  v.  Wood,  91  N.  Y.  308;  Pann  v.  Penfz,  3  id. 
416;  Story  v.  Funnan,  25  id.  214;  Bristol  v.  Sandford,  12 
Blatch.  341 ;  Undencood  v.  SuUiff,  77  X.  Y.  58 ;  Chiyke^ndeU 
V,  Comimj,  88  id.  129 ;  Hyde  v.  Linda,  4  id.  387 ;  Coope  v. 
Bowles,  42  Barb.  87;  Booth  v.  Olerk,  17  How.  [U.  S.]  322"; 
Brlgh/nnv.  Ladington,  12  Blatch.  237;  //.  M.  Z.  Ins.  Co. 
V.  Taylor,  2  Robt.  278;  High  on  Receivers,  §  175;  Griffith 
▼.  Mangamj  73  N.  Y.  611 ;  Pollard  v,  Bailly,  20  Wall.  520 ; 
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Terry  v.  Tubman,  92  U.  S.  156;  Hadley  v.  RustteU,  40  N. 
H.  109 ;  Patterson  v.  Lynde^  106  U,  S.  519 ;  Errevkmm  v. 
Nesmith,  4  Allen,  233 ;  Pfohl  v.  Simpson,  74  N.  Y.  137 ; 
Christensen  v.  Eno,  106  id.  100.)  The  Statute  of  Limitations 
is  a  bar.  (Z.  O,  R.  Co.  v.  Mason,  16  N.  Y.  451 ;  Ihnvland 
V.  Edmunds,  24  id.  307 ;  Tuckemian  v.  Brown,  33  id.  297 ; 
WiUiams  v.  Meyer,  41  Ilun,  545 ;  120  ]S".  Y.  244 ;  Maxim 
V.  Disston,  2  B.  &  0.  62;  Conklin  v.  Furman,  48  X.  Y. 
527 ;  Knox  v.  Baldwin,  18  id.  610 ;  TV/vy  v,  Tuhnan,  92 
U.  S.  156 ;  HoUingshead  v.  FiwxZarrf,  107  K  Y.  101 ;  MiUs 
V.  Mills,  115  id.  80;  Phillips  v.  Therasson,  11  Hun,  141; 
I?.  A"  jff<^«^i  V.  W<?o«,  46  K.  Y.  17 ;  Graham  v.  ^.  R.  Co., 
12  Otto,  102.) 

William  C.  Clopton  for  respondents.  The  defendants 
never  in  fact  or  in  law  became  stockholders.  {Keyser  v.  Hitz, 
133  U.  S.  138 ;  MiUer  v.  White,  50  N.  Y.  141 ;  WeJjster  v, 
Q>^w,  91  U.  S.  71 ;  Capper's  Case,  L.  R.  [3  Ch.  App.]  458 ; 
MoArCs  Case,  Id.  459 ;  Shortbridge  v.  Bosanqiiet,  16  Beav. 
84;  TTA^V/i^v.  ^w^for,  118  U.  S.  655;  McNeil  v.  T.  N. 
Bank,  46  N.  Y.  325 ;  iT.  Y.  <&  N.  IL  R.  R.  Co.  v.  Schnil^, 
34  id.  41 ;  M.  N.  Bank  v.  Hall,  83  id.  338 ;  Burgess  v. 
Seligman,  107  U.  S.  20 ;  U.  S.  Assn.  v.  Seligman,  92  Ma 
635  ;  Mattheics  v.  Albert,  24  Md.  527 ;  Simmons  v.  7/«^, 
96  Mo.  679;  6^;^7i  v.  Sumner,  132  IT.  S.  157;  G^/^<w  v. 
Font,  134  id.  400.)  The  Statute  of  Limitations  is  a  bar. 
{In  re  Neiley,  95  N.  Y.  383 ;  Smith  v.  V.  I).  R.  R.  Co.,  33 
Gratt.  617 ;  Bmoie  v.  Poor  School,  75  Va.  300 ;  HamhhUm 
V.  Glenn,  13  Va.  L.  J.  242 ;  Hawkins  v.  Glenn,  131  U.  S. 
333  ;  HoUingshead  v.  Woodard,  107  N.  Y.  101 ;  Handy  v. 
Draper,  89  id.  334 ;  Cuykendall  v.  Corning,  88  id.  1 29 ; 
^yA'ww  V.  aS'^wt^ti,  68  (^al.  358 ;  Code  Civ.  Pro.  §§  381,  382, 
388,  410,  41o ;  MiU^  v.  WhiU,  50  N.  Y.  141 ;  Curtiss  v. 
Leavitt,  15  id.  44;  Hyde  v.  Lynde,  4  id.  392;  C(Kfpe  v. 
Bmjoles,  42  Barb.  94 ;  (?.  Z  C<?.  v.  Hurtin,  9  Johns.  217 ; 
Williams  v.  Meyer,  41  Hun,  545 ;  HowUind  v.  Edmmids, 
24  N.  Y.  307 ;  Tvckerman  v.  5/y>ww,  33  id.  297  ;  Z.  a  R. 
SicKKus  -Vol.  LXXXVIII.        4 
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jB.  Co.  v.  Masm,  16  id.  451 ;  O.  Bank  v.  Olcott,  46  id.  12  ; 
P.  E,  R.  Co,  V.  Byers^  8  Ca8ey,  22 ;  Diefeiithaler  v.  Mayor,. 
Ill  N.  Y.  331,  338;  McCuUy  v.  P.  i?.  R.  Co.,  8  Casey,  25; 
P.  R.  R.  Co.  V.  Graham.  12  id.  77 ;  Laforge  v.  Jayne,  ^ 
Barr,  410  ;  BeWa  Appeal,  18  W.  N.  C.  551  ;  Codman  v. 
Rogers,  10  Pick.  112 ;  F.  S.  Bank  v.  Bridget,  IS  Atl.  Rep. 
611 ;  Garische  v.  Lewis,  6  S.  W.  Rep.  54  ;  Terry  v.  Tuhrnany 
92  U.  S.  156 ;  7>r/-y  v.  Andsrsan,  95  U.  S.  628 ;  Glenn  v. 
Dorsheuner,  24  Fed.  Rep.  538 ;  6^/<-;i/i  v.  Priest,  28  id.  907? 
Corning  v.  McCollough,  1  N.  Y.  47;  If 7/^^  v.  Suydam,  64r 
id.  173  ;  FaA*.  //^o*  v.  WhiUock,  3  Paige,  409  ;  Br-uce  v.  T//^ 
«o/?,  25  N.  Y.  194 ;  Bm^st  v.  Carey,  15  id.  505  ;  Bloodgood 
v»  Bruen,  8  id.  362  ;  Miller  v.  Brenhata,  ^H  id.  83,  87 ;  Zm- 
co^Ti  V.  BatteUe,  6  Wend..  475,  485 ;  Rtiggl^^  v.  Keeler,  3 
Johns.  263  ;  Power  v.  Hathaioay,  43  Barb.  214 ;  Toulando7h 
v»  lAiclienmeyer,  37  How.  Pr.  145  ;  Whart.  on  Gonfl.  of  Laws,. 
§§  347,  348  ;  ScuMer  v.  fT".  ^.  ^a?iA,  1  Otto,  406  ;  Roberts 
V.  ^/y,  113  N.  Y.  131-133  ;  In  re  NeiUey,  95  id.  390,  391 ; 
Jex  V.  Mayor,  lA  339  ;  Price  v.  Mulford,  107  id.  303 ;  6^<;tn* 
V.  Thoinpson,  87  id.  160 ;  Ware  v.  Galveston,  111  TJ.  S.  170  ; 
JCane  v.  Bloodgood,  7  Johns.  Ch.  89  ;  Zaminer  v.  Stoddardy 
103  K  Y.  672;  ^  N.  Bank  v.  JZ<?«^^^,  46  id.  17;  Graham 
y.  R.  R.  Co.,  12  Otto,  102 ;  Knox  v.  Gye,  L.  R.  [5  H.  L.} 
655.)  The  plaintiiFs  contention  that  the  Meyer  injunction 
arrested  the  operation  of  tlie  statute  in  the  present  case  i& 
untenable.  {Van  Wagoner  v.  Terpenning,  122  N,  Y.  222; 
Wilkinson  v.  F.  N.  Ins.  Co.,  72  id.  501 ;  High  on  Injunc. 
§  87.)  The  stockliolder's  liability  to  creditors,  if  any  arose 
after  exhausting  the  corporate  assets,  did  not  pass  by  the 
assignient  to  the  assignees ;  and,  as  matter  of  law,  could 
not  so  as  to  alter  the  remedy  open  to  the  creditor  in  this, 
jurisdiction,  or  his  legal  relations  to  that  liability  in  equity. 
(  Underwood  v.  Sutcliffe,  77  N.  Y.  58 ;  Pfold  v.  Simpson,  74 
id.  137;  Hannah  v.  M.  Bank,  67  Mo.  678;  Bristol  v.  Saji-- 
ford,  12  Blatchf.  341;  High  on  Receivers,  §§205,  315; 
Farnsworth  y.Wood,,  91  K  Y.  313,  314;  Code  Civ.  Pro. 
§  448 ;  Tucker  v.  GUrnan,  45  Hun,  196, 197 ;  Mann  v.  Penidy 
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3  N.  Y.  415 ;  Thompson  on  Stockholders,  §  342 ;  Urnsted  v. 
Bmkirk,  17  Ohio,  113;  Wright  v.  McCormack,  Id.  86  ;  Bri^ 
td  V.  Sanford,  12  Blatchf.  341 ;  Duteher  v.  M,  N,  Bank,  Id. 
435 ;  Osgood  v.  Laytin^  3  Keyes,  521 ;  Weelcs  v.  Zo^y^,  50  N. 
Y.  571 ;  Calkins  v.  Atkinson,  2  Lane.  12  ;  2  R  S.  463,  §  36  ; 
Laws  of  1852,  chaps.  71,  67 ;  2  R.  8.  469,  §  69 ;  3  id.  728,  §  7 ; 
91  N.  Y.  313 ;  Code  Civ.  Pro.  §  448 ;  Scxidder  v,  U,  N.  Banky 
1  Otto,  406 ;  IIoUingsheoAl  v.  Woodard^  107  N.  Y.  97 ;  Coope 
V.  BawUs,  42  Barb.  94;  O.  N.  Bank  v.  Olcott,  46  N.  Y.  12, 
21, 22  ^  Diefenthaler  v.  J/tfy6>A',  eU).,  Ill  id.  331, 338  ;  Cuyken^ 
doll  V.  Corning,  88  id.  139,  140 ;  I^vrry  v.  Leman,  46  id. 
111^.)  The  plaintiffs  action  is  founded  upon  two  interlocu- 
tory orders  made  in  the  progress  of  an  equity  suit  still  pending 
in  a  Virginia  court.  So  long  as  the  papei's  are  open  in  a  cause 
Btill  pending  in  court,  a  decree  is  not  final  in  the  sense  of  a 
"  final  disposition  of  the  entire  controversy  between  the  par- 
ties." The  judicial  function  is  not  concluded,  and,  until  that 
is  at  an  end,  there  can  be  no  final  judgment.  (Glenn  v.  Sax^ 
ton,  68  Cal.  358 ;  Tonipkins  v.  Hyatt,  19  N.  Y.  534 ;  Daniel's 
Ch.  Pr.  [5th  ed.]  1018 ;  Kane  v.  Whittick,  8  Wend.  224 ;  In 
re  K  C.  Bank,  18  N.  Y.  211 ;  Raynor  v.  Bay  nor,  94  id. 
248;  Jones  v.  Joiies,  81  id.  35;  CuykendaU  v.  Coming,  88 
id.  139,  140  ;  Durant  v.  Abendroth,  97  id.  140, 141 ;  Windsor 
V.  McVeigh,  93  U.  S.  274;  SchnehU  v.  Reiman,  86  N.  Y. 
270 ;  Schrauth  v.  />.  D.  Bank,  Id.  390 ;  OakUy  v.  AspinwaU^ 

4  id.  515 ;  Ferguson  v.  Crawford,  70  id.  253 ;  Daniel's  Ch. 
Pr.  33;  Shepard  v.  Wright,  59  How.  Pr.  512;  Fi-eenian  on 
Judg.  §  588;  2  Smith's  L.  C.  641,  1145;  1  id.  1125;  Rorer 
on  Interstate  Law,  87.)  The  constitutional  provision  (art.  4^ 
§  1 )  requiring  "  full  faith  and  credit "  to  be  given  in  each  state 
to  the  public  acts,  records  and  judicial  proceedings  of  every 
other  state,  includes,  in  cases  of  judgments,  only  final  judg- 
ments ;  and  no  action  instituted  in  the  courts  of  this  state  and 
bottomed  upon  an  interlocutory  judgment  or  decree  of  a  foreign 
court,  or  of  a  domestic  court,  can  be  successfully  maintained* 
{Brmkl&y  v.  BrinUey,  50  N.  Y.  202 ;  //.  F.  Ins.  Co.  v.  Tmn 
linson,  3  Hun,  630 ;  Walsh  v.  Durkin,  12  Johna  99 ;  Lazier 
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V.  WestcoU,  26  K  Y.  146 ;  Pearce  v.  Heed,  2  N.  H.  259 ; 
Rorer  on  Interstate  Law,  94-96 ;  Freeman  on  Judgments. 
§§  251, 432 ;  Black  on  Judgments,  §  559  ;  Mann  v.  Pentz,  3  N. 
Y.  415 ;  Chrutensen  v.  Eno,  106  id.  100, 103  ;  Griffith  v.  Ma^tr- 
ganj  73  id.  611.)  If  the  plaintiff  or  any  creditor  has,  at  any 
other  time  or  place,  in  any  jurisdiction  other  than  that  of  New 
York,  secured  a  final  judgment  against  the  company  of  which 
the  defendants  are  alleged  stockholders,  such  judgment  has  the 
effect  here  of  only  a  simple  contract  debt,  and,  as  such,  is  sub- 
ject to  the  bar  of  limitation  in  six  years.  In  order,  therefore, 
to  maintain  an  action  brought  in  this  jurisdiction  upon  a  final 
judgment  obtained  in  the  courts  of  another  state,  it  must  be 
commenced  within  six  years  from  the  date  of  the  judgment. 
{Hubbell  T.  Ocmdry,  5  Johns.  132 ;  BisseU  v.  IlaU,  11  id.  168; 
Angell  on  Lim.  §§  65,  83,  84;  M'Elm^/yle  v.  Gohm,  13  Pet 
[U.  S.]  312;  Tow7isend  v.  Jemison,  9  How.  [U.  S.]  407; 
Duplex  V.  De  Povefi,  2  Vem.  540 ;  Walker  v.  Witter^  Dougl. 
1.)  But  no  privity  exists  between  the  defendants  and  the 
creditors  of  this  corporation ;  nor  is  a  judgment  against  that 
corporation  even  prima  fame  evidence  of  debt  against  the 
defendants.  {Stephens  v.  Fox,  83  N.  Y.  317 ;  Patterson  v. 
Lynde,  106  U.  S.  520,  521 ;  Miller  v.  White,  50  K  Y.  141, 
143, 144 ;  Morawetz  on  Corp.  §§  66, 234,  287, 238 ;  McMahon 
V.  Macy,  51  N.  Y.  155;  Whiteh^ead  v.  Alien,  3  Keyes,  562; 
Strcmg  v.  Wheattmi,  38  Barb.  61f' ;  Griffith  v.  Manyam,  73 
N.  Y.  611;  Errickson^  v.  Nesbith,  4  Allen,  233;  Terry  v. 
Tubman,  92  U.  S.  161 ;  PoU^rd  v.  Bailey,  20  Wall.  520 ; 
Spear  v.  Grant,  16  Mass.  15 ;  Hadley  v.  Russell,  40  X.  H. 
109 ;  Thompson  on  Shareholders,  §  259 ;  Barney  v.  City  of 
Baltinurre,  6  Wall.  280 ;  Shermaai  v.  Parish,  53  N.  Y.  483 ; 
Mathez  v.  Neidig,  72  id.  100.)  Ifefore  suit  against  a  stock- 
holder on  his  unpaid  liability  will  be  entertained,  the  creditor 
must  exhaust  his  remedy  against  tlie  property  remaining  m 
the  }«ftnds  of  the  corporation,  or  received  by  its  trustees  on  its 
dissolution.  (Cuykendall  v.  Coming,  88  N.  Y.  129;  Sturges 
V*  Vanderbilt,  73  id.  385;  Hastings  v.  Drew,  76  id.  9; 
McMahon  v.  Maay,  51  id.  155 ;  Cook  on  Stocks,  §§  222,  224^ 
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Hodges  v.  T,  Ins.  Co,n  8  N.  Y.  416 ;  Despa/rd  v.  WaJhridge^ 
15  id.  374 ;  Sturievant  v.  Sturtevant^  20  id..  39 ;  McNeil  v. 
T.  N,  Bank,  46  id.  326  ;  Van  CoU  v.  Van  Brunt,  82  id.  543.) 
Defendant  assumed  no  liability  to  the  corporation  or  its 
creditors.  {McMaTum  v.  Maey,  51  N.  Y.  155;  Traxyg 
V.  Yates,  18  Barb.  152;  Moss  v.  OaUey,  2  Hill,  26; 
Thompson  on  Stockholders,  §§  291,  294;  Payne  v,  BxMard, 
23  Mass.  88 ;  Curry  v.  Woodward,  53  Ala.  376 ;  OgiZvie  v. 
E.  Ins.  Co.,  22  How.  Pr.  380 ;  Terry  v.  Tubman,  92  U.  S. 
156 ;  Terry  v.  Anderson,  95  id.  634,  635 ;  Sanger  v.  Upton, 
91  id.  61,  63;  ^ofcA  v.  Dana,  101  id.  205,  210,  211,  214; 
ScoviUe  V.  Thayer,  105  id.  155;  lioynclds  v.  Douglass,  12 
Pet.  502 ;  J?t^A^  v.  /Sr/ii^,  16  Wall.  400,  401.)  There  is  no 
provision  by  statute  in  Virginia  for  reviving  the  debts  of  an 
^insolvent  corporation  outlawed  by  lapse  of  time,  or  for  feiur 
stating  the  claims  of  delinquent  creditors  of  such  barred  by 
statute,  or  for  proceedings  in  equity  to  subject  the  unpaid 
subscriptions  to  the  payment  of  such  debts  thirteen  years  a/ter 
the  corporation  had  gone  into  liquidation ;  and  all  such  stale 
debts,  claims  and  equitable  proceedings  are  governed  by  the 
same  statutory  rules  and  regulations  relating  to  the  debts  of 
private  individuals  and  solvent  or  "going"  corporations. 
(Code  of  Virginia,  chap.  57,  §§  3,  21.)  In  the  winding  up  of 
an  insolvent  corporation  the  stockholders  must  be  assessed 
equally.  {McCvUy  v.  P.  R.  R.  Co.,  32  Penn.  St.  31 ;  Glenn 
V.  Hawkins,  131  U.  S.  333 ;  Schroder  v.  M.  Bank^  133  id. 
67 ;  In  re  E.  C  Bank,  18  N.  Y.  210 ;  Spear  v.  Grant,  16 
Mass.  15 ;  Mann  v.  Pentz,  3  N.  Y.  423 ;  Morawetz  on  Corp. 
§  151 ;  Pollock  on  Cont.  [Ist  Am.  ed,]  93 ;  Thompson  on 
Shareholders,  §§  258,  259.)  The  trial  justice  erred  in  not  dis- 
missing the  complaint  because  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  defendants.  ( Young. 
V.  N.  Y.  <6  L.  S.  Co.,  15  Abb.  Pr.  69 ;  Tracy  v.  Yates,  18 
!Barb.  152 ;  Moss  v.  OaTdey,  2  Hill,  265 ;  Pfokl  v.  Simpson,, 
74  N.  Y.  143,  144.)  This  action  is  one  of  equitable  cogniz- 
ance. {Glenn  v.  Lancaster,  47  Hun,  634 ;  109  N.  Y.  642 ; 
Code  Civ.  Pro.  §  968 ;  Seyvumr  v.  Sturges,  26  N.  Y.  146 ; 
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Sa/vage  v.  MedJniry^  19  id.  32.)  The  complaint  is  clearly 
demurrable,  and  .should  have  been  dismissed  at  the  trial.  The 
remedy  here,  if  there  be  any,  is  necessarily  confined  to  the 
eovereignty  of  Virginia,  and  can  have  no  recognition  or  effect 
beyond  the  boundary  of  that  state.  (Seymour  v.  Sturges^  26 
N.  Y.  140 ;  46  id.  128.)  The  common  law  gives  no  remedy 
against  the  stockholder  to  compel  him  to  pay  the  dfebts  of  an 
insolvent  foreign  corporation.  If  the  statute  gives  a  remedy 
it  must  be  strictly  pursued,  and  then  within  the  jurisdiction 
which  gave  it.  Comity  does  not  require  enforcement  without 
that  jurisdiction.  {Book  v.  ClarJc,  17  How.  [U.  S.]  322 ; 
Denrickson  v.  Smithy  3  Dutch.  166 ;  S.  L.  N,  Bank  v.  Hen- 
-driek^oii^  11  Vroom.  53 ;  Mhichin  v.  N.  Bank^  9  Stew.  436 ; 
Witherhee  v.  Bakei\  8  id.  501 ;  Errick^oii  v.  Nesmith^  15 
Gray,  221 ;  4  Allen,  233,  237 ;  46  N.  H.  371  ;  Ilalsey  v. 
McLean,  12  Allen,  442;  Taft  v.  Ward,  106  Mass.  525; 
Lowry  v.  Ininan,  46  N.  Y.  130;  Anderson  v.  Haddon^  33 
Hun,  440 ;  DeBrimmit  v.  Pennvman,  10  Blatchf.  436 ; 
Pickering  v.  Fisk,,  6  Vt.  102 ;  Drinhioater  v.  P.  M,  R,  Co,^ 
18  Me.  35 ;  Christejisen  v.  Eno,  106  N.  Y.  97,  103  ;  Gray  v. 
Coffin^  9  Cush.  192 ;  Kiunolton  v.  Ackley,  8  id.  93 ;  Iladl^ 
V.  Russell,  40  X^  H.  109 ;  TihhalU  v.  BidweU,  1  Gray,  399.) 
The  exception  to  the  verdict  was  well  taken,  because,  among 
other  reasons,  the  trial  justice  ordered  interest  to  be  calculated 
from  the  time  of  the  alleged  decrees.  Interest  is  allowable 
only  from  the  time  of  demand  by  suit.  ( Wh^der  v.  Miller^ 
90  N.  Y.  362,  363 ;  Handy  v.  Draper,  89  id.  334 ;  Shelling^ 
ton  V.  Hoidand,  53  id.  372 ;  Burr  v.  Wilcox,  22  id.  557 ; 
Cook  on  Stock,  §  227.) 

John  R.  Ahney  for  respondents.  The  defendants  were  never 
stockholders.  The  fact  that  certificates  were  issued  in  their 
names  did  not  constitute  them  stockholders,  when  they  did 
not  request  or  consent  to  it,  but  objected.  {McMahori  v. 
Macy^  51  N.  Y.  155;  In  re  R,  Bank,  22  id.  9;  Keyser  v. 
Hit2,  133  U.  S.  138;  McCleUand  v.  WfieUly,  15  Fed.  Eep. 
322 ;  CortmeWs  Case,  L.  R.  [9  Ch.  Ap.]  694 ;  Henney's  Casey 
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2  McN.  &  G.  201 ;  •  Chapman's  Case,  L.  K  [3  Eq.]  361 ;  1 
Morawetz  on  Corp.  223.)  Before  any  rec^overy  can  be  bad 
against  stockholders  here,  the  creditor's  remedies  against  the 
property  received  by  the  trustees  under  tlie  assignment  must 
be  shown  to  have  been  exhausted.  (St urges  v.  VanderM/t^  73^ 
If .  Y.  390.)  This  action  not  having  been  begun  within  twenty 
years  after  the  deed  of  assignment  was  made,  is  barred  by  the 
Statute  of  Limitations.  (Code  Civ.  Pro.  §  381 ;  /Smith  v.  V. 
Jf,  R,  Co,,  33  Gratt.  617.)  If  the  claim  is  inde|iendent  of 
that  deed,  the  making  of  the  deed  was  equivalent  to  a  call, 
and  it  was  barred  in  six  years  from  that  date.  (Code  Civ. 
Pro.  §  382.) 

Finch,  J.  This  action  rests  upon  contract.  Its  foimdation^^ 
is  an  express  agreement  between  the  corporation,  the  National 
Express  and  Transporation  Company,  on  the  one  side  and  the 
defendants  on  the  other.  It  depends  upon  a  created  and 
existing  contract-relation,  from  which,  and  from  which  alone,  can 
epringthe  liability  alleged.  {McMahon  v.  Macnj,  51  N.  Y.  155 ; 
Matter  of  Reciprocity  Bank,  22  id.  9 ;  Keyser  v.  Hitz,  133 
U.  S.  138.) 

To  establish  that  relation  it  must  appear  that  the  minds  of 
the  parties  met,  that  the  defendants  agreed  to  be  and  become 
stockholders  in  the  corporation  with  the  privileges  and  respon- 
eibilities  of  that  relation,  and  that  the  corporation  accepted 
them  as  such.  The  former  could  not  be  put  in  that  position 
against  their  will,  without  their  consent,  by  the  unauthorized 
and  unratified  act  of  a  third  person;  for  in  such  case  thei'e 
would  exist  no  contract-relation,  no  mutuality  of  agreement, 
but  simply  a  mist-ake  or  a  wrong  which  the  defendants  might 
ratify  and  condone,  or  repudiate  and  reject.  The  judgment 
of  the  General  Term,  which  reversed  that  rendered  bv  the 
trial  court  in  favor  of  the  plaintiff,  rests  upon  this  doctrine, 
and  holds  that  the  defendants  never  took  upon  themselves 
the  contract-relation  of  stockholders  in  the  Virginia  cor- 
poration,  and  we  are  to  determine  whether  that  fact  appears, 
without  either  proof  or  admissible  inference  to  the  contrary. 
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since  the  reversal  was  for  error  of  law  and  founded  upon 
exceptions. 

The  facts  established  were  the  following :  The  corporation 
was  created  under  the  laws  of  the  state  of  Virginia,  with  a 
capital  stock  fixed  at  five  millions  of  dollars,  of  which  but 
twenty  per  cent  had  been  actually  paid  in.  The  remaining 
eighty  per  cent  was  payable  by  the  stockholders  whenever 
called  for  by  the  company,  and  upon  such  call  became  a  debt 
and  due  in  accordance  with  the  tenns  of  the  lawful  demand. 
That  corporation  supplanted  and  superseded  a  prior  organiza- 
tion of  similar  plan  and  purpose,  but  with  a  much  smaller 
capital  stock ;  and  among  the  corporators  of  the  earlier  com- 
pany was  one  Ficklin,  who  may  be  supposed  to  have  known 
and  understood  the  financial  condition  and  prospects  of  each 
company.  He  desired  to  purchase  some  of  the  stock  of  the 
new  corporation,  but,  lacking  the  necessary  funds,  applied  to 
the  defendants  to  buy  it  and  carry  it  for  him.  The  latter  were 
bankers  an'd  brokers,  in  the  daily  habit  of  carrying  stocks  upon 
a  margin,  and  conducting  such  business  in  one  uniform  and 
customary  manner.  Buying  for  others,  and  not  for  invests 
ment,  they  never  caused  the  stock  purchased  to  be  transferred 
to  themselves  upon  the  corporate  books,  and  never  intended 
to  be  and  never  became  stockholders  in  the  companies  whose 
securities  or  certificates  they  handled.  What  they  bought,  or 
held  as  collateral,  was  always  the  certificate  of  some  stockholder, 
assigned  in  blank,  and  which  might  pass  through  many  hands 
before  a  transfer  on  the  books  of  the  companies.  By  this  pro- 
cess they  bought  and  held  the  righl  to  become  stockholders ; 
the  potential  authority  and  opportunity  to  assume  that  rela- 
tion ;  but  were  equally  at  liberty  not  to  do  so ;  at  least  in  all 
cases  where  the  corporate  law  recognized  no  transfer  except 
upon  the  corporate  books.  Before  such  transfer  the  defend- 
ants were  in  one  sense  holders  of  stock,  but  not,  in  relation  to 
the  corporations,  stockholders.  To  these  brokers  doing  busi- 
ness in  this  manner  Ficklin  applied  to  buy  for  him  the  stock 
of  the  transportation  company  and  carry  it  for  him  upon  a 
margin  ;  and  they  assented,  knowing  the  stock  to  be  assessable 
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and  not  listed ;  and  both  parties  contemplating  an  ownership 
by  the  customer  and  a  lien  or  hypothecation  as  the  interest  of 
the  broker.  Whatever  purchase  was  made  by  the  latter  was 
meant  to  be  as  agent  for  the  customer,  and  not  as  owner.  It 
was  at  Ficklin's  suggestion  that  the  stock  was  picked  up  in 
Baltimore,  and  most  of  it  through  the  agency  of  McKim, 
Who  directed  him  to  buy  is  not  entirely  certain.  The  strong 
probabilities  are  that  it  was  Ficklin,  but  whoever  it  was  the 
order  was  given  to  buy  the  stock  for  the  account  of  the  defend- 
ants and  send  the  certificates  and  bill  to  them.  There  is  no 
pretense  that  any  direction  or  authority  was  given  by  anybody 
to  McKim  to  cause  the  stock  to  be  transferred  upon  the  books 
of  the  company.  Whether  the  order  was  given  by  one  of  the 
defendants  or  by  Ficklin,  it  did  not  extend  to  such  a  transfer,  and 
could  not  have  done  so  without  violating  tlie  actual  contract 
made  and  the  proved  intention  of  the  parties. 

But  at  this  point  McKim  made  a  mistake,  without  which 
the  present  litigation  would  Ii^ve  l)een  impossible,  and  upon 
which  the  whole  claim  of  the  plaintiff  rests.  lie  caused  the 
stock  purchased  to  be  transferred  to  the  defendants  upon  the 
books  of  the  company.  He  did  so  honestly  enough,  but  with- 
out authority  or  direction  and  solely  by  reason  of  his  ignor- 
ance of  the  actual  facts  and  his  misinterpretation  of  the  pur- 
pose of  the  parties.  His  act  did  not  make  tlie  defendants 
stockholders.  He  was  not  empowered  to  jnake  any  such  con- 
tract or  establish  any  such  relation,  and  could  not  impose  it 
upon  them  by  an  act  which  was  in  no  sejise  theirs.  The 
defendants  could  only  become  responsible  for  it  by  estoppel  or 
ratification.  There  never  was  any  basis  for  an  equitable 
estoppel.  Neither  the  company  nor  any  of  its  creditors  did 
anything  or  forl)ore  anything  upon  the  faith  or  because  of  the 
appearance  of  ownership  in  the  defendants.  The  case  is  bai-e 
of  any  such  proof.  The  question  raised,  however,  is  one  of 
ratification,  and  grows  out  of  the  subsequent  action  of  the 
defendants.  When  the  certificate  readied  them  they  discovered 
McKim's  mistake.  Garth  wrote  to  him  repudiating  the  trans- 
fer and  denying  his  authority  to  make  it,  and  directiuir  him,  a« 
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a  means  of  undoing  the  mischief,  to  sell  and  transfer  the  whole 
four  hundred  and  ninety  shares.  To  enable  him  to  do  so,  in 
accordance  with  established  forms,  the  defendants  signed  and 
executed  an  aseio^nment  in  blank  of  the  stock  transferable  bv 
delivery  and  McKim  sold  it,  but  it  was  not  transferred  upon 
Ihe  corporate  books.  Before  that  could  have  been  done,  or  at 
all  events  before  it  was  done,  the  corporation  failed  and  made 
a  general  assignment  to  trustees  for  the  benefit  of  creditors, 
and  no  transfer  on  the  books  having  been  accomplished,  the 
defendants  ai-e  sought  to  l)e  charged  as  stockholders  with  the 
whole  eighty  per  cent  remaining  unpaid  upon  the  stock  sub- 
scriptions. The  question,  therefore,  culnrinates  in  the  legal 
effect  of  the  conduct  of  the  defendants,  and  becomes  an  inquiry 
'  whether  their  act,  intended  as  a  repudiation,  meant  to  undo 
tvhat  had  been  done  and  so  declared  and  described  at  the  time 
must,  nevertheless,  because  of  its  form  be  deemed  evidence  of 
an  assent  never  in  truth  given.  In  considering  that  question 
We  may  proceed  upon  the  actual  facts  and  unhampered  by  any 
equities  founded  upon  their  false  appearance  since  none  such 
existed. 

It  is  first  said  that  the  defendants  paid  McKim  for  the  stock 
after  they  had  received  the  certificates  and  with  full  knowledge 
of  their  form.  I  think  the  evidence  makes  reasonably  posvsi- 
ble  such  an  inference,  and  so  accept  it  as  a  fact.  But  such 
payment  it  was  the  duty  of  the  defendants  to  make  and  the 
right  of  McKim  to  require,  notwithstanding  the  mistake  made. 
His  fault  was  not  in  buying  the  stock,  he  was  authorized  to  do 
that,  and  the  defendants  were  bound  to  reimburse  him.  The 
tnistaken  form  of  the  certificates  justified  a  demand  for  cor- 
rection, but  not  a  refusal  to  pay  as  between  defendants  and 
McKim,  and  such  a  correction  would  be  consistent  with  *  the 
purchase  by  the  agent  and  the  payment  by  the  principal. 
That  payment  was  a  confirmation  of  the  authorized  purchase, 
but  not  a  ratification  of  the  unauthorized  act  which  followed 
it.  That  was  repudiated  at  the  very  time  of  the  payment  and 
consistently  with  it,  both  to  McKim  the  broker  and  Ficklin 
the  general  owner. 
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But  greater  reliance  is  placed  upon  the  action  which  fol- 
lowed. As  has  been  explained,  the  defendants  instead  of 
returning  the  certificates  to  McKim  with  a  demand  that  their 
form  be  changed,  assigned  them  in  blank  and  required  him  to 
sell  them.  Unexplained,  the  act  recognized  an  ownership  and 
the  existing  transfer  to  the  defendants,  and  was  imprudent 
exactly  for  that  reason.  Why  they  did  so  we  can  easily  see. 
They  must  have  realized  that  McKim  might  be  unable  to  pro- 
cure a  cancellation  of  the  transfer  on  the  books,  or  meet  with 
delay  and  possibly  litigation  in  the  ejflfort ;  and  that  if  the  cer- 
tificates were  delivered  to  Ficklin  to  be  registered  in  his  name 
and  then  be  assigned  by  him  in  blank  to  defendants  they  would 
be  left  without  security  in  the  interim.  Both  methods  of  pro- 
cedure, although  acts  of  disaffirmance  and  repudiation,  would 
require  an  assignment  by  the  defendants  of  the  formal  record 
title  in  them.  The  company  would  naturally  require  it  for 
their  safety  and  to  preserve  the  regularity  of  their  books  if  a 
cancellation  was  sought ;  and  it  would  be  equally  necessary  in 
order  to  put  title  in  Ficklin.  In  carrying  out  those  methods 
of  correction  and  disaffirmance  the  formal  assignment  of  the 
formal  title  instead  of  proving  ownership  would  be  an  element 
in  the  disclaimer  of  ownership.  The  method  of  an  immediate 
sale  involved  in  the  same  way  a  transfer  of  the  same  formal 
legal  title,  and  when  done,  not  as  a  confirmation  of  ownership, 
but  as  a  method  of  changing  the  registry  of  the  company  with 
a  view  of  correcting  the  false  appearance  of  ownership  I  can 
see  no  reason  for  deeming  it  a  confirmation  or  ratification. 
For  what  is  a  ratification  where  no  rights  of  third  persons  are 
involved  ?  It  implies  a  conscious  and  intended  approval  of 
the  act  done.  It  rests  upon  the  actual  and  existing  purpose  to 
make  such  approval.  Hence,  the  courts  say,  that  it  must  occur 
with  full  knowledge  of  all  the  facts.  It  rests  in  the  intention, 
where  the  question  is  between  the  original  parties  and  depends 
upon  the  facts  and  not  upon  appearances.  In  this  case  we 
know  that  the  intention  was  to  disaffirm  and  repudiate  the 
apparent  contract-relation  seemingly  established  by  the  mis- 
taken action  of  McKim,  and  that  the  assignment  in  blank  for 
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purposes  of  sale  was  not  meant  to  affirm  the  apparent  owner- 
ship, but  to  transfer  the  formal  legal  title  put  in  the  defendants 
against  their  will.  The  facts  show  without  contradiction  that 
the  defendants  never  entered  into  the  contract-relation  with 
the  corporation  of  stockholders  therein,  but  on  the  contrary 
refused  to  be  put  in  that  position,  and  acted  with  a  view  to 
undo  and  alter  the  appearances  in  such  direction  which  accrued 
without  their  consent.  As  between  the  original  parties  that 
could  not  be  deemed  a  ratification  which  was  accompanied  by 
a  refusal  to  ratify,  and  a  declared  purpose  to  undo  the  unau- 
thorized act.  The  form  adopted,  by  itself  and  unexplained, 
would  tend  to  an  inference  of  ratitication,  but  it  is  not  left 
unexplained.  The  actual  truth  is  established,  and  that  truth 
must  prevail  over  the*form  adopted  as  between  parties  who 
have  not  been  misled,  to  their  harm,  by  the  form  of  tlie  trans- 
action as  distinguished  from  its  substance. 

But  it  is  further  claimed  that  under  the  statutes  of  Vir- 
ginia, as  expounded  by  their  courts,  the  transfer  upon  the 
books  of  the  company  is  conclusive  upon  the  defendants,  and 
makes  them  stockholders  at  least  as  to  creditors,  irrespective 
of  the  circumstances  of  tlie  registry.  It  is  obvious  that  any 
enactment  which  enabled  a  wrong-doer  to  load  upon  a  stranger 
the  heavy  responsibilities  of  a  stockholder  without  his  know-  • 
ledge  or  assent  would  be  an  outrage  upon  the  rights  of  the 
individual  not  to  be  expected.  The  statutes  of  Virginia 
accomplish  no  such  wrong,  but  operate  reasonably  witliin  cer- 
tain well-defined  limits.  We  are  referred  to  the  Code  of  1860, 
chapter  57  and  section  7.  That  regulates  the  rights  of  the 
assignor  of  stock,  appearing  as  owner  upon  the  corporate  books 
relatively  to  his  assignee  who  does  not  so  appear  and  to  the 
creditors  of  and  subsequent  purchasers  from  the  former,  and 
vests  the  title  in  the  assignee,  not,  let  it  be  observed,  for  all 
purposes,  but "  so  far  as  may  be  necessary  to  effect  the  purpose  of 
the  sale,  pledge  or  other  disposition,"  and  subject  to  the  provis- 
ions of  the  25th  section.  That  is  in  these  words :  "  A  person  in 
whose  name  shares  of  stock  stand  on  the  books  of  the  com- 
pany shall  be  deemed  the  owner  thereof  as  regards  the  com- 
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pany."  The  plain  meaning  is  that  the  corporation  which  has 
acknowledged  the  ownership  and  accepted  its  evidence  and 
admitted  it  upon  its  records  shall  not  be  at  liberty  to  dispute 
it.  Its  meaning  is  not  that  it  shall  be  conclusive  against  the 
alleged  stockholder.  Indeed,  in  Vanderwerken  v.  Glenn  (85 
Va.  9),  the  court  state  the  rule  to  be  that  the  record  upon  the 
corporate  books  is  prima  facie  evidence  of  the  ownership, 
and  after  examining  all  the  cases  referred  to  I  find  none  which 
venture  any  further.  In  Magruder  v.  Colston  (44  Maryland, 
350),  the  pledgee  of  stock  had  himself  caused  it  to  be  regis- 
tered in  his  own  name'  as  owner,  and  became  a  stockholder  by 
his  conscious  and  voluntary  act  and  assent  as  respected  the 
company  and  its  creditors.  And  in  McKim  v.  Olenn  (66 
Maryland,' 482),  reliance  was  put  upon  the  tmnsfer  on  the 
books  largely  upon  the  ground  that  there  was  no  foundation 
for  saying  that  the  transfer  was  made  without  authority. 

If  in  some  of  the  cases  there  were  expressions  indicating  an 
approach  to  the  idea  of  an  equitable  estoppel  upon  the  ground 
that  creditors  might  be  presumed  to  have  trusted  the  company 
upon  the  faith  of  the  apparent  ownership,  they  did  not  in  the 
end  rest  upon  it,  because  in  every  instance  the  transfer  on  the 
books  was  shown  to  be  the  defendant's  conscious,  voluntary 
and  intended  act,  and  not  the  representation  of  a  falsehood* 
Here  the  trustee  who  sues  represents  the  corporation  and  the 
whole  body  of  its  creditors.  I  cannot  find  even  that  any  cred- 
itor became  such  after  the  transfer  by  McKim,  or  with  know- 
ledge of  the  names  of  the  stockholders,  or  that  anybody  up  to 
the  moment  of  the  failure  and  of  the  trust  deed  which  fixed 
all  the  creditors'  rights,  did  anything  or  forebore  an}i;hing 
upon  the  faith  of  an  ownership  of  stock  by  the  defendants. 
We  may  stand,  therefore,  as  did  the  General  Tenn,  upon  the 
truth  of  the  transaction  as-  proved  and  established.  The  pre- 
sumption which  might  have  flowed  from  the  form  of  the 
transaction  disappears  upon  the  explanation  made,  and  in  view 
of  the  substantial  truth  proved  by  the  evidence. 

The  order  should  be  affirmed,  with  costs,  and  with  judgment 
absolute  against  the  plaintiff  upon  the  stipulation. 
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All  concur. 

Order  afSrmed  and  judgment  accordingly. 

Upon  a  Biibseqaent  motion  for  a  reargiiment  the  following 
opinion  was  handed  down : 

FiNOH,  J.  This  is  a  motion  for  a  reargument,  made  long 
after  the  entry  of  judgment  on  the  remittitur  and  when  we 
have  lost  jurisdiction  of  the  case,  suggesting  no  point  over- 
looked, citing  no  new  and  pertinent  authority,  but  stoutly  and 
vigorously  insisting  that  the  court  has  gone  astray,  and  that 
its  decision  is  unsound.  We  are  expected  to  ask  for  a  return 
of  the  remittitur  and  seek  in  that  manner  to  retrace  our  steps 
and  correct  an  error  alleged  to  be  dangerous.  Ordinarily,  no 
more  than  this  would  need  to  be  said  to  justify  a  denial  of  the 
motion ;  but  the  case  itself  is  both  important  and  peculiar,  and 
the  conviction  of  the  unsuccessful  counsel  is  so  sincere  and 
profound  that  we  feel  willing  to  venture  a  new  attempt  to 
locate  correctly  the  mistake  which  one  or  the  other  of  us  has 
made. 

It  is  insisted  that  we  have  violated  the  rule  that  one  who 
authorizes  and  permits  a  transfer  to  himself  of  shares  of  stock 
upon  the  books  of  a  corporation  must  be  held  to  be  a  stock- 
holder, whether  in  truth  the  real  owner  or  not,  when  the  rights 
of  corporate  creditors  are  involved,  and  is  equitably  estopped 
Irom  denying  the  apparent  relation.     I  admit  the  rule  and  ^ 

have  nowhere  doubted  or  denied  it,  although  I  am  unwilling 
to  agree  that  it  logically  rests  upon  or  amounts  to  an  equitable 
estoppel  in  a  case  where  no  creditor  relied  upon  or  even  knew 
of  or  could  have  been  deceived  by  the  false  appearance.  But 
waiving  that  criticism  for  present  purposes,  and  assenting  to 
the  rule  as  presenting  a  j>088ible  case  of  equitable  estoppel,  we 
still  say,  as  was  declared  in  the  opinion,  that  there  is  no  ques- 
tion of  estoppel  in  the  controversy.  That  question  is  not 
reached,  because  before  it  can  be  readied  there  must  be  shown 
to  exist  some  act  of  the  party,  done  by  him  or  with  his  assent^ 
creating  the  alleged  apparent  relation.  That  fact  must  be 
eetablifi^ed  before  any  question  of  estoppel  can  arise.    If  the 
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act  done,  tlie  false  appearance  created,  is  the  act,  not  of  the 
party,  but  of  some  third  person,  such  party  is  in  no  manner 
bound  or  affected  by  it  unless  he  either  originally  authorized 
it  or  subsequently  ratified  it.  Only  by  the  one  process  or  the 
other  can  it  become  his  act  and  until  he  can  be  held  responsi- 
ble for  it  there  can  l>e  no  question  of  e6top}>el ;  and  there  is 
not  a  case  cited  on  the  original  argument  or  on  the  brief  now 
presented  in  which  the  rule  of  estoppel  was  applied  which 
faileil  to  show  that  necessary  and  conscious  and  voluntary  act 
of  tlie  party  estopped. 

Now,  what  we  decided  in  this  case  and  all  that  we  decided 
was  that  there  was  no  such  act  on  the  part  of  the  defendants, 
and  how  the  detennination  of  that  effect  of  the  evidence  can 
shake  the  foundations  of  the  commercial  law  does  not  readily 
suggest  itself  to  our  minds.  The  pith  of  the  controversy  lies' 
at  this  point  alone.  The  defendants  did  not  originally  author^ 
ize  the  transfer  of  the  shares  to  them  upon  the  books  of  the 
company.  There  was  no  dispute  in  the  evidence  about  that. 
The  act  was  done  without  their  antecedent  knowledge  or 
authority.  They  never  so  intended ;  their  whole  course  of 
business  was  to  the  contrary,  and  the  very  contract  which 
induced  the  purchase  involved  an  ownership  other  than  their 
own.  They  did  direct  the  purchase  of  the  stock  in  pursuance 
of  theii  contract  with  Ficklin  to  carry  it  for  him  on  a  margin, 
and  it  is  now  broadly  intimated  that  such  direction  carried 
with  it  an  implied  authority  in  the  vendors  or  assignors  to 
make  a  transfer  upon  the  books  of  the  company.  Tliere  at 
least  is  a  doctrine  upon  which  connnercial  interests,  if  not  the 
commercial  law,  may  look  with  some  degree  of  terror.  The 
authority  for  it,  to  which  we  are  referred,  is  WSftteif'  v.  Upton. 
(91  U.  S.  71).  That  appears  to  have  been  a  case  of  the  direct 
purchase  of  shai^s  from  a  stockholder  of  record  by  one  desir>. 
ing  and  intending  to  become  himself  the  owner.  In  such  a 
case,  where  the  purchase  might  be  reasonably  decTued  one  for 
investment,  it  may  be,  as  the  court  declared,  that  there  is 
implied  authority  in  the  vendor  to  make  the  transfer  on  the 
books  of  the  company,  but  no  such  im])li(;ation  can  attend  tlie 
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dealing  of  broker  with  broker.  Each  knows  that  the  other  is 
merely  a  middleman  or  agent  for  third  persons,  for  that  is 
their  customary  and  constant  attitude.  The  broker  buying 
neither  knows  nor  cares  who  the  real  seller  will  prove  to  be, 
and  the  broker  selling  neither  knows  nor  cares  who  is  to  be 
the  real  buyer.  Each  understands  that  the  other  is  only  the 
intermediate  channel  or  agency  of  transfer,  and  an  absolute 
ownership  on  either  side  would  seldom  be  suspected.  To  say 
of  such  a  case  that  the  broker  selling  is  authorized  by  implica- 
tion to  treat  the  broker  buying,  not  merely  in  some,  but  in  all 
respects,  as  the  ultimate  owner  by  making  a  transfer  to  him  on 
the  corporate  books,  instead  of  sending  certificates  assigned  in 
blank  after  the  customary  method,  would  l)e  to  introduce  into 
the  broker's  business  an  element  of  incalculable  danger.  It 
would  be  ruinous  to  the  stock  exchanges  and  perilous  to  their 
dealers.  Who  would  loan  money  upon  stock  collateral  or  carry 
stocks  for  customers  upon  a  margin,  if  the  broker- vendor  could 
at  once,  on  a  mere  order  to  buy,  make  the  broker-vendee  a 

/  aft 

-Btockhoider  and  load  upon  him  ruinous  resix)nsibilities  ?  If 
the  latter  is  so  at  tlie  mercy  of  the  former,  there  might  be 
purchases  for  investment,  but  none  except  at  enonnous  peril 
for  .that  vast  volume  of  transactions  which  proceed  without 
and  do  not  contemplate  such  transfei-s.  The  whole  course  of 
the  broker's  business,  as  disclosed  by  the  evidence,  forbids  the 
existence  of  any  such  implied  authority.  The  defendants, 
therefore,  were  put  upon  the  books  of  the  company  as  share- 
holders, witliout  tlieir  knowledge,  authority  or  consent,  and 
contrary  to  their  purpose  and  intention.  The  act  was  not 
theirs  and  could  only  become  theirs  by  a  sulwsequent  ratifica- 
tion, and  hence  it  was  that  we  said  before  and  now  repeat  that 
the  question  involved  is  not  one  of  estoppel,  but  solely  and 
only  one  of  ratification. 

Proceding  to  that  inquiry  we  held  that  there  was  no  such 
ratification.  We  need  not  here  repeat  the  argument.  We 
did  not  then  and  do  not  now  underrate  the  difficulty  which 
grew  out  of  the  imprudent  mode  of  redress  which  the  defend- 
ants adopted.     Its  form  furnished  ground  for  some  technical 
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reasoning  quite  plausible  and  not  without  elements  of  strength. 
We  sought  to  take  fairly  its  full  measure  and  weight.  The 
act  done  was  an  act  of  repudiation.  The  unauthorized  certili- 
cat-es  were  returned  at  once  to  the  agent  who  violated  his  duty 
with  a  refusal  to  accept  the  situation.  Similar  notice  was  sent 
to  Ficklin.  But  the  defendants  knew  that  the  formal  legal 
title  had  been  put  in  them  and  could  not  easily  be  got  out  of 
them  without  their  own  formal  assignment  and  that  they 
attached  as  a  mode  of  enabling  McKim  to  undo  the  mistake 
as  they  had  demanded  that  he  should.  It  is  upon  that  act 
and  that  alone  that  the  whole  case  of  the  plaintiff  rests.  An 
act  intended  for  a  repudiation  is  claimed  to  be  conclusively 
one  of  ratification.  We  gave  the  reasons  why  we  thought  the 
substance  of  the  transaction  should  pre«^ail  over  its  form  and 
the  real  truth  over  the  false  appearance.  And  that  view  we 
think  is  justified  even  as  against  creditors  when  we  take  into 
consideration  the  real  equities  of  the  situation.  No  creditor 
in  the  present  case  has  been  at  all  misled  by  the  wrongful 
entry  of  defendant's  name  on  the  books  of  the  company.  Not. 
one  is  shown  to  have  seen  that  entrv  or  heard  of  it,  to  have 
changed  his  position  in  the  least  degree  on  account  of  it,  or  to 
have  been  misled  to  his  injury  by  it  to  the  value  of  a  single 
farthing.  No  servant  of  the  company  worked  an  hour  in  reli- 
ance upon  that  registry  and  no  railroad  carried  a  pound  of 
freight  more  because  of  it.  Every  debt  conti  acted  would 
have  been  contracted  had  the  wrong  entry  never  appeared 
upon  the  books.  To  manufacture  an  equity  out  of  such  mate- 
rial to  shut  out  the  truth  is  little  short  of  nonsense.  If  we  cran 
speak  of  such  a  situation  as  constituting  an  estoppel  at  all  it 
must  be  on  the  ground  of  a  presumed  or  constnictive  reliance 
by  the  creditors  upon  the  existence  of  a  body  of  stockholders 
generally,  liable  to  make  up  the  capital,  and  not  upon  the  pres- 
ence among  them  of  some  particular  individual.  But  if  the 
defendants  did  not  become  stockholders,  their  assignors 
remained  such  and  some  of  them  have  already  had  to  pay,  and 
the  real  right  of  the  creditors  is  outside  of  the  question  between 
SicKELs  —Vol.  LXXXVIII.        6 
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the  disputants  and  is  in  no  sense  invaded  by  a  fair  and  just 
detennination  of  that  question.  It  is  impossible  to  discover 
what  equity  they  have  to  insist  that  one  who  did  not  consent 
to  the  entry  should  be  substituted  for  one  who  did,  or  to  fasten 
upon  the  former  the  liability  of  the  latter.  The  creditors  may 
indeed  justly  insist  that  one  who  has  permitted  himself  to  be 
registered  as  a  stockholder  and  taken  the  benefit  of  that  act 
sliall  not  be  allowed  to  escape  its  burdens,  for  that  is  the  rule 
which  I  have  steadily  admitted  and  which  the  federal  court  in 
the  case  cited  puts,  not  upon  the  ground  of  an  estoppel,  but 
upon  the  theory  that  the  capital  or  the  liability  for  it  is  a  trust 
fund  which  neither  the  company  nor  its  members  can  divert 
from  the  security  of  its  creditors;  but  the  latter  have  no 
shadow  of  an  equity  to  insist  that  one  whose  name  wafi  put 
upon  the  roll  without  his  consent  and  a^nst  his  will  shall  not 
prove  the  truth  until  they  show  that  they  trusted  to  that  very 
false  appearance  and  were  misled  by  it,  and  that  the  apparent 
shareholder  was  in  some  manner  responsible  for  it.  In  this 
case  the  creditors  have  no  such  equity  to  prevent  the  exact 
truth  of  the  transaction  from  being  proved  and  having  its  due 
eifect. 

I  think  we  may  reach  the  same  result  from  another  direc- 
tion. In  Seyirwur  v.  Sturgess  (26  N.  Y.  134),  we  held  that 
the  liability  of  a  shareholder  to  the  company  for  calls  made  on 
account  of  unpaid  stock  could  only  be  enforcetl  by  an  action 
in  the  nature  of  assuntpsU^  and  necessarily  rested  upon  a 
promise  to  pay,  express  or  implied ;  that  such  promise  must 
be  proved  by  competent  evidence,  and  equally  whether  the 
rights  of  creditors  \vere  involved  or  nut.  Indeed,  it  waa 
explicitly  declared,  which  is  the  point  I  have  been  seeking  to 
elucidate,  that  such  creditors,  claiming  through  the  company, 
have  no  greater  right  than  belongs  to  it.  Now,  in  this  case 
no  express  promise  to  pay  the  calls  was  made  or  is  pretended. 
The  plaintiffs  action  necessarily  rests  upon  some  implied 
promise.  But  what  is  an  hnplied  promise  i  It  is  a  fiction 
which  the  law  raises  to  express  the  equity  of  a  situation.  It 
is  the  law's  judgment  of  what  on  the  facts  is  "just  and  right 
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between  tlie  parties.  It  is  a  promiee  which,  though  not  made, 
ought  to  have  been  made.  Where  the  shareholder  consciously 
ac^aepts  that  relation,  :he  ought  to  bear  its  burdens  as  wellaa 
enjoy  its  benefits,  and  it  is  easy  to  imply  a  promise  to  perform 
tiiat  duty.  But  where  he  does  not  accept  the  relation,  where 
it  was  put  upon  him  by  another  without  authority  and  against 
his  will,  where,  instead  of  accepting  its  benefits,  he  repudiates 
them  at  serious  loss,  where  his  mind  and  that  of  the  company 
never  met  in  any  contractual  relation,  where  it  was  not  his 
duty  to  pay,  and  he  explicitly  refused  to  take  what  was  offered, 
all  foundation  for  an  implied  promise  is  gone.  The  facts  do 
not  admit  of  it,  for  the  law  does  not  raise  a  fiction  to  accom- 
plish a  wrong.  And  thus  again  we  come  to  the  proposition 
that  the  real  truth  must  be  ascertained,  and  when  ascertained 
must  control.  And  that  real  truth  is  that  the  defendants 
repudiated  and  did  not  ratify  the  unauthorized  act  of  McKim. 
The  whole  force  of  a  ratification  lies  in  conscious  and  intended 
assent  with  full  knowledge  of  the  facts.  If  there  is  no  such 
intent  and  no  such  volition,  but  a  contrary  intent  and  an  oppo- 
site purpose,  there  is  no  ratification.  The  absence  of  any  such 
intent  and  the  presence  of  a  different  one  is  clearly  discleeed 
by  the  facts. 

Of  course,  the  question  discussed  is  vital  to  the  controversy. 
Under  the  law,  both  of  this  state  and  of  Virginia,  one  may  be, 
as  we  sidd  in  the  f  ^rmer  opinion,  a  holder  of  stock  without 
being,  in  the  full  sense  of  tlie  term,  a  stockholder.  Our  stat- 
ute of  1848,  as  to  manufacturing  corporations  (Chap.  140, 
§  16),  and  that  of  1850,  as  to  railroads,  recognized  that  a  per- 
son may  hold  shares  as  collateral  without  being  liable  to  assess- 
ment; and  it  rests  upon  the  obvious  ground  that  the  pledgor, 
in  whose  name  tlie  stock  is  registered,  remains  the  general 
owner,  notwithstanding  the  pledge,  and  the  company  cannot 
treat  him  otherwise,  nor  practically  claim  that  both  pledgor 
and  pledgee  are  at  the  same  time  stockholders  of  the  same 
stock.  The  pledgor  remains  liable ;  the  pledgee  never  becomes 
so;  The  statute  of  Virginia  (Code  of  1860,  ch.  57,  §  25)  makes 
those  and  only  those  stockholders,  "as  it  respects  the  company," 
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whose  names  are  registered  on  its  books  as  such ;  and  tliat 
enactment,  thus  requiring  an  acceptanqje  and  recognition  of 
the  stockholder  by  the  corporation,  shows  that  it  is  a  contract 
relation  which  is  contemplated  and  involves  an  actual  assent 
on  both  sides.  The  seeming  intimation  ventured  on  behalf  of 
the  appellant  that  the  effect  of  that  act  is  to  make  one  conclu- 
sively a  stockholder  whose  name  was  registered,  whether  he 
knew  and  assented  or  not,  is  too  plainly  unendurable  to  require 
serious  discussion.  No  one  can  be  made  a  stockholder  without 
his  consent,  express  or  implied.  And  so  there  is  no  view  of  the 
subject  which  can  dispense  with  proof  of  that  assent  by  the 
defendants  as  a  vital  and  necessary  element  of  the  plaintiff's 
case. 

We  have  said  that  there  is  no  proof  of  such  assent  The 
appellant's  counsel,  however,  insist  that  there  is  some  proof  of 
it,  and  enough  to  raise  a  controverted  question  of  fact  upon 
which  the  verdict  directed  by  the  court  is  as  conclusive  upon 
us  as  would  be  the  verdict  of  a  jury.  That  we  are  quite  sure 
is  a  mistake.  We  discover  no  such  proof.  To  find  any  it 
would  'je  necessary  to  separate  some  single  fact  from  its  sur- 
roundings and  pervert  the  just  inference  to  be  drawn  from  it. 
Neither  party  asked  to  go  to  the  jury.  Both  assumed  that  the 
material  facts  were  undisputed.  The  defendants  upon  them 
raised  a  question  of  law  by  a  motion  for  a  nonsuit,  which  was 
denied  and  an  exception  taken.  Judgment  was  suspended 
and  the  exceptions  ordered  to  be  heard  at  the  General  Term, 
The  plaintiff  was  required  to  go  there  for  his  judgment  and 
get  it  by  defeating  the  exceptions.  He  made  the  ease  himself 
with  that  notice  and  peril  before  him,  and  it  is  not  to  be  pre- 
sumed that  he  omitted  anything  essential.  The  judgment  of 
the  General  Term  determined  that  assent  to  the  stockholder's 
relation  was  necessary  to  l)e  proved  but  that  there  was  no  evi- 
dence to  prove  it,  but  on  the  contrary  proof  of  express  dissent. 
In  that  view  we  concurred  and  decided  not  a  question  of  fact 
but  one  of  law. 

Much  more  might  be  said  as  a  commentary  upon  the  plain- 
tt^Ts  brief,  but  the  cause  of  action  sued  upon  is  already  about 
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a  quarter  of  a  century  old,  and  will  grow  still  more  venerable 
if  we  do  not  somewhere  end  the  discussion. 

The  motion  should  be  denied,  with  costs. 

All  concur. 

Motion  denied.  * 


Hannah  Nirdlinger  et  al.,  Appellants,  v.  Isaac  Bernheimer^ 

Impleaded,  etc.,  Respondent. 

A  sub- partner  with  one  engaged  with  others  in  a  joint  enterprise  is  entitled 
to  an  accounting  in  reference  thereto,  and  this  although  the  other  part< 
neis  had  no  knowledge  of  the  sub-partnership. 

In  an  action  the  principal  purpose  of  which  was  to  require  an  accounting 
by  defendant  I.,  as  one  of  the  associates  in  a  joint-stock  enterprise,  who 
held  the  legal  title  to  the  property  purchased,  in  trust  for  all  the  asso- 
ciates, the  pleadings  admitted  the  existence  of  the  jomt  enterprise,  the 
trust  relation  of  I.,  the  share  therein  of  J.,  with  whom  plaintiffs 
claimed  that  their  intestate  was  a  sub-partner,  and  that  his  interest  was 
still  outstanding  and  unliquidated.  The  agreement  between  F.  and  J. 
to  share  equally  in  the  enterprise,  and  that  F.  contributed  towards  it 
was  proved.  The  referee  found  that  plaintiffs  were  entitled  to  one- 
half  the  share  of  J.,  as  determined  upon  an  accounting,  subject  to 
advances  made  by  him.  An  interlocutory  judgment  was  entered  accord- 
ingly. This  was  upon  appeal  by  I.  reversed  by  the  General  Term  on 
the  ground  that  the  evidence  disclosed  a  complete  abandonment,  of  the 
enterprise  by  both  F.  and  J.  Held,  error;  that  as  no  such  defense 
was  pleaded,  I.  was  not  in  a  position  to  assert  it  as  against  J.;  also,  as  it 
appeared  that  I.  rendered  accounts  annually  to  J.,  down  to  and  including 
the  year  in  which  the  action  was  brought,  and  offered  to  purchase  his 
interest,  and  as  there  was  no  finding  of  an  abandonment  or  of  an  intent 
to  abandon  the  enterprise  on  the  part  of  J.,  there  was  no  basis  for  the 
reversal. 

The  legal  representatives  of  J.,  who  died  during  the  pendency  of  the  action, 
were  made  parties  defendant.  They  appeared  and  defended,  but  did 
not  appeal.  The  referee  found  that  F.  did  not  in  his  life- time,  nor  did 
his  representatives  thereafter  bear  equally  with  J.  the  payments  by  and 
assessments  upon  the  latter  on  account  of  the  enterprise,  nor  had  they 
refunded  any  part  of  the  moneys  expended  by  him.  It  was  insisted  that 
F.  had  by  his  default  forfeited  his  interest.  Held,  untenable;  that  I. 
could  not  avail  himself  of  such  default,  as  F.  owed  no  duty  to  the  enter- 
prise, but  simply  to  J.,  and  only  the  latter  and  his  representatives  could 
take  advantage  of  the  default,  and  as  the  partnership  relation  of  F.  and 
J.  had  been  terminated  by  their  deaths,  equity  required  that  the  status 


46  NiRDLiNOER  et  al.  V.  Bebnheimrb.  [Aprily 

Statement  of  case. 


of  all  the  parties  having  a  right  to  share  in  the  partnership  investment 
should  be  ascertained. 

Burnett  V.  Snyd/rr  (81  N.  Y.  550),  distinguished. 

Jt  seems,  that  should  it  appear  on  application  for  final  judgment  after  an 
accounting,  that  the  original  purpose  of  the  joint  undertaking  had  not 
been  accomplished  and  that  it  could  not  now  be  terminated  and  a  divis- 
ion of  the  property  made  without  too  great  a  sacrifice,  proper  provision 
may  be  made  for  a  continuance  of  the  joint  enterprise. 

It  Mans  also,  that  as  the  interest  of  J.  in  the  joint  enterprise  is  the  subject 
of  this  action,  defendants  occupy  the  same  position  as  if  the  action 
had  been  prosecuted  by  him,  and  plaintiffs  are  concluded  by  his  acts, 
and  if  I.  has  rendered  to  him  accounts  which  as  between  them  have 
become  accounts  stated,  they  should  be  given  the  like  effect  upon  the 

.  accounting  herein. 

(Argued  March  10,  1892;  decided  April  12,  1892.) 

A^PPEAL  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  24,  1890, 
which  reversed  an  interlocutory  judgment  of  Special  Term 
entered  upon  the  direction  of  a  referee  and  granted  a  motion 
for  a  new  tripl. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

James  W,  Ilawes  for  appellants.  The  orders  are  appealable 
to  this  court.  (Code  Civ.  Pro.  §§  190,  191,  1001  ;  Raynor  v. 
Rayn<yi\  94  N.  Y.  248 ;  Dorchester  v.  Dorchester^  121  id.  156 ; 
llannigan  v.  Alleix^  127  id.  639  ;  Whitman  v.  Foley^  125  id.  51 ; 
Gitman  v.  IngersoU^  117  id.  75.)  The  court  has  jurisdiction. 
{Newton  v.  Brotison^  13  N.  Y.  387 ;  Baihy  v.  Ryder^  10  id. 
363 ;  Story's  Eq.  Juris.  §  1293.)  Frederick  Nirdlinger  was 
entitled  to  one-half  of  the  interest  in  the  Minnesota  lands  that 
stood  in  the  name  of  Jacob  Nirdlinger.  {Marvin  v.  Marvin^ 
53  N.  Y.  607;  Fairchild  v.  Fairchild,  64  id.  471 ;  Arnold 
wWainwright^  6  Minn.  358;  Reynolds  y,  Sv7nner,  126  111. 
58 ;  Va7i  Cott  v.  Prentice^  104  N.  Y.  45  ;  Mousey  v.  Hunting' 
ton,  118  111.  80;  Perry  on  Tnists,  g§  96,  98,  102,  321.)  The 
parties  were  tenants  in  common,  and  the  legal  title  was  taken 
for  convenience  in  the  names  of  some,  only  of  them  who  held 
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and  hold  in  trust  for  the  rest.  {Thompson  v.  Bowman j  6 
Wall.  316 ;  Wiswall  v.  JteGoum,  2  Barb,  270 ;  Farrand  v. 
Gleason^  56  Vt.  633 ;  Penman  v.  Slocum,  41  N.  Y.  53  ; 
FoTster  v.  7/?//^,  3  Ves.  696,  707 ;  Brcnnn  v.  Brmon,  1  Strobh. 
Eq.  363,  370 ;  J?rf/MW  v.  Combs,  29  N.  J.  L.  36,  39 ;  Gomez 
V.  T.  Bank,  4  Sandf.  102,  108  ;  Steere  v.  Steere,  5  Johns.  Ch. 
1,  11 ;  Downing  v.  Marshall,  23  N.  Y.  366,  375 ;  N.  F.  7). 
7>.  Co.  V.  Stillman,  30  id.  174,  191 ;  Randall  v.  Constans, 
33  Minn.  329;  iVi'z/W^  v.  Cochran,  41  id.  374;  //^^^jr^  v. 
TwUcheU,  33  id.  389 ;  Story  on  Part.  §  269.)  Even  if  the 
relation  between  the  parties  in  the  land  transactions  be  a  part- 
nership, the  plaintiffs  are  entitled  to  an  accounting.  {Matheio- 
son  V.  Clarke,  6  How.  [U.  S.]  122 ;  Chandler  v.  Chandler, 
4  Pick.  7 ;  Bradstreet  v.  Schuyler,  3  Barb.  Ch.  608  ;  Penman 
V.  Slocum,  41  N.  Y.  53 ;  Taylor  v.  (7<w^i(?,  42  Cal.  367 ; 
Duryea  v.  Burt,  28  id.  569 ;  McConneU  v.  Denver,  35  id. 
865.)  There  has  teen  no  lose  of  right  by  abandonment. 
{Galway  v.  M.  E,  R.  Co.,  128  N.  Y.  132.)  The  rights  of 
plainti&  are  not  barred  by  laches,  (2  Perry  on  Trusts  [3d 
€d.],  §§  863,  864 ;  2  Story's  Eq.  Juris.  [13th  ed.]  §  1520 ; 
Reynolds  v.  Sumner,  126  111.  58,  70-72  ;  •  Thomas  v.  Merry, 
113  Ind.  83,  92 ;  Mc Arthur  v.  Gordon,  51  Hun,  511 ;  Flint 
V.  Bell,  27  id.  155 ;  Lemoine  v.  Dunklin  Co.,  38  Fed.  Kep. 
567 ;  In  re  Camp,  126  N.  Y.  377 ;  Ilamer  v.  Sidway,  124 
id.  538 ;  Smith  v.  Glover,  44  Minn.  260  ;  NeiUy  v.  JSTeiUy, 
23  Hun,  651.) 

George  H.  Yeaman  for  respondent.  Whatever  equity,  if 
any,  Frederick  acquired,  was  only  as  against  Jacob,  and  not 
against  Isaac  Bernheiiner,  and  the  other  joint  venturers.  Isaac 
Bemheimer  had  no  notice  of  any  assignment  or  any  claim  ; 
and,  with  notice,  the  claim  would  only  have  been  against 
Jacob  Nirdlinger  for  the  one-half  of  whatever  he  may  have 
realized.  (Bates  on  Part.  §§  163-167.)  The  assignment  made 
Frederick  a  sub-partner  with  Jacob,  and  not  a  partner  in  the 
business,  nor  a*  joint  owner  with  the  original  venturers,  but 
only  a  joint  owner  with  Jacob,  of  his  interest ;  or,  more  accu- 
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rately,  gave  him  a  right  to  one-half  of  Jacob's  profits,  if  any. 
He  acquired  no  right  of  action  against  Isaac  Bemlieiiner,  or 
any  of  the  original  partners,  nor  even  as  against  Jacob,  except 
on  alleging  and  proving  that  Jacob  had  received  something, 
for  which  he  ought  to  account,  which  is  neither  alleged  nor 
proved,  and  is  expressly  negatived.  (Burnett  v.  Snyder^  76 
N.  Y.  344 ;  81  id.  550.)  The  claim  of  Frederick  and  his  heirs 
was  barred  and  lost  by  laches  and  abandonment,  and  the 
referee  erred  in  refusing  to  so  find.  {Calhoun  v.  Millardy 
121  K  Y.  81 ;  PhiUips  v.  PhiUips,  61  Ala.  41 ;  Lamry  v. 
Cobb^  9  La.  Ann.  592.)  If  dissolution  would  give  Frederick 
an  action  against  the  original  members  of  the  firm,  then  this  is 
one  of  the  cases  where  death  of  one  or  more  members  does 
not  dissolve  a  partnersliip.  {Hunt  v.  Rou^tntinier^  8  Wheat, 
174.) 

Charles  P.  Daly  for  respondents.  There  was  an  abandon- 
ment of  the  enterprise  by  Jacob  mrdlinger  from  the  time  tliat 
he  ceased  to  make  any  further  payments  in  1863  to  the  com- 
mencement of  the  suit.  If  a  partner  abandons  the  enterprise 
and  leaves  his  ajBSooiate  to  bear  the  burden  alone,  the  original 
degree  of  obligations  towards  him  does  not  exist.  The  inequi- 
table conduct  of  the  partner  may  be  such  as  to  deprive  him  of 
any  right  to  complain  that  the  other  had  retained  to  himself 
the  benefit  of  the  joint  adventure.  (Bates  on  Part.  312; 
Collyer  on  Part.  §220;  Reilly  v.  WaUh,  11  Ir.  Eq.  22; 
McLure  v.  Riphy^  2  M.  &  G.  274 ;  Prendegast  v.  Turton^ 
1  Y.  &  C.  98 ;  Holllngsworth  v.  Fry^  4  Dallas,  345  ;  Wagner 
V.  Ba^rd,  7  How.  [U.  S.]  242,  243 ;  Bowman  v.  Waltham^  1 
id.  188;  Godden  v.  Ivimmel,  99  U.  S.  210,  211;  Badger  v. 
Badger,  2  Wall.  87;  Senoiiser  v.  Christian,  19  Ves.  158; 
Norway  v.  Rowe,  19  id.  159  ;  Kriight  v.  Taylor,  1  How.  [U. 
8.]  168;  Marsh  v.  Witmore,  21  Wall.  184,  185;  Browns. 
County  of  BuenaVista,  95  U.  S.  161 ;  Harrison  v.  Burlin- 
game,  48  Hun,  212;  Dovbleday  v.  Kress,  50  N.  Y.  413; 
Smith  V.  King,  68  id.  137,  138,  139,  140,  141^  Von  Weim  v. 
Scottish    Union,  etc,,  33  Alb.  L.  J.  488 ;  Story  on  Agency, 
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§§  98,  99 ;  Smith  v.  Golds'toarthy,  L.  R.  [4  Q.  B.]  430 ;  Liv- 
ingston V.  Lynch^  4  Johns.  Ch.  595.)  Plaintiffs  are  not  entitled 
to  an  accounting.  {Bray  v.  Froment^  6  Mad.  5 ;  MaUhewson 
V.  Clark,  6  How.  [U.  S.]  141 ;  Rellly  v.  Reilly,  14  Mo.  App. 
62 ;  Brown  v.  De  Tastd,  Jacob,  284 ;  SeUemhre  v.  Putnam, 
30  Cal.  490 ;  Burnett  v.  Snyder,  76  N.  Y.  344 ;  Slierer  v. 
Pain£,  11  Allen,  269 ;  1  Bates  on  Part.  §  167 ;  Peixdergast  v. 
Turton,  6  H.  L.  Cas.  659.)  The  partnership  was  not  dissolved 
by  the  death  of  Mayor  Arnold  and  Simon  W.  Arnold.  (2 
Bates  on  Part.  §  580 ;  Story  on  Part.  6 ;  1  Bouvier's  Diet. 
392 ;  Jone%  v.  ClarTc,  42  Cal.  180 ;  M,  N.  Bank  v.  Dean,  124 
Mass.  86 ;  Walker  v.  Wait,  50  Vt.  668 ;  McNeish  v.  HuUis^ 
57  id.  316 ;  Tenney  v.  N.  E.,  etc.,  Co,,  37  id.  64 ;  OreenwoocPs 
Case,  3  De  G.,  M.  ife  G.  477 ;  Bavrd^s  Case,  L.  R  [5  Ch. 
App.]  703,  733,  735 ;  Duffidd  v.  Brainard,  45  Conn.  424 ; 
Butler  V.  T.  Co.,  46  id.  145 ;  2  Bates  on  Part  §  581.) 

Matnard,  J.  The  plaintiffs,  as  the  representatives  and  suc- 
cessors of  Frederick  Nirdlinger,  have  brought  this  action  to 
establish  the  right  of  their  intestate  as  a  sub-partner  of  his 
brother  Jacob  in  a  joint  venture,  which  the  latter  entered  into 
with  six  associates  in  the  year  1854,  for  the  purchase  and  sale 
at  a  profit  of  lands  in  the  state  of  Minnesota.  One  of  the 
principal  objects  of  the  action  is  to  obtain  an  accounting  from 
the  defendant  Isaac  Bemheimer,  who  was  one  of  the  associates 
of  Jacob  Nirdlinger  in  this  enterprise,  and  who  held  the  legal 
title  to  the  lands  purchased  in  trust  for  the  members  of  the 
copartnership,  and  who,  by  the  agreement  of  the  parties,  had 
the  principal  care  and  management  of  the  entire  property. 
Jacob  Nirdlinger  contributed  his  share  of  the  moneys  required 
for  these  investments,  and  which,  for  a  time  at  least,  were 
funds  in  which  Frederick  had  a  half  interest.  In  view  of  this 
fact  the  brothers  entered  into  an  agreement  January  17, 1859, 
in  which  it  was  stipulated  that  Frederick  should  be  jointly 
entitled  with  his  brother  to  an  equal  portion  of  his  share  of 
the  property  acquired  and  to  be  acquired  by  Jacob  and  his 
associates,  and  that  he  should  bear  one-half  of  the  burdens  to 
SicKELs— Vol.  LXXXVIII.        7 
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be  borne  by  his  brother  under  the  agreement  wliich  he  had 
e.itered  into  for  the  prosecution  of  the  joint  undertaking. 
Frederick's  interest  in  his  brother's  share  was  not  known  to 
the  copartners  of  the  latter. 

Jacob  Nirdlinger  and  all  of  his  associates  in  the  Minnesota 
•enterprise,  or  their  successors  or  representatives,  are  made 
parties  defendant.  One  of  the  members  of  the  firm,  who  had 
the  largest  interest  in  it,  died  in  1868.  Frederick  Nirdlinger 
died  in  1873,  and  this  action  was  brought  November  22, 1882. 
Jacob  Nirdlinger  died  August  16,  1887,  and  his  representa- 
tives were  substituted  as  defendants.  None  of  the  defendants 
answered  except  Isaac  Bernheimer  and  Jacob  Nirdlinger  and 
his  representatives.  The  pleadings  admit  the  existence  of  the 
joint  enterprise,  the  trust  relation  of  Bernheimer  to  it,  the 
share  of  Jacob  Nirdlinger  therein,  and  that  his  interest  is  still 
^outstanding  and  unliquidated. 

The  only  issue  involved  relates  to  Frederick  Nirdlinger's 
title.  It  is  alleged  that  whatever  interest  he  had  in  the  com- 
mon enterprise  has  been  lost  by  an  abandonment  of  it  by  liim- 
self  and  by  the  plaintiffs  who  have  succeeded  to  his  rights  in 
the  property.  The  cause  was  referred  and  the  referee  found 
that  the  plaintiffs  were  entitled  to  one-half  of  the  share  which 
Jacob  Nirdlinger  had  in  the  lands  purchased  by  him  and  his 
associates  in  Minnesota,  and  in  the  proceeds  of  the  sales  which 
had  been  made,  subject  to  the  payment  of  any  advances  made 
by  him,  and  subject  to  the  results  of  an  accounting,  as  to  the 
management  of  the  joint  venture,  by  Bernheimer,  and  that  an 
interlocutory  judgment  should  be  entered  directing  an  account- 
ing, and  that  all  questions  as  to  the  further  rights  of  the 
parties  should  be  reserved  until  such  account  had  been  taken 
and  stated. 

The  defendant  Bernheimer  appealed  from  the  interlocutory 
judgment  and  also  made  a  motion  for  a  new  trial,  under  section 
1001  of  the  Code,  but  the  representatives  of  Jacob  Nirdlinger 
did  not  appeal.  The  Supreme  Court  reversed  the  judgment 
upon  the  ground  that  the  evidence  in  the  case  showed  a  com- 
plete abandonment  of  the  enterprise  by  the  Nirdlingers,  and 
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after  such  a  lapse  of  time  equity  would  not  permit  the  plain- 
tiflEs  to  claim  an  accounting  simply  because  the  enterprise  has 
at  last  turned  out  to  be  profitable. 

But  upon  the  pleadings  and  proofs,  the  defendant  Bem- 
heimer  is  not  in  a  position  where  he  can  be  heard  to  insist  that 
there  was  an  abandonment  of  the  undertaking  by  Jacob  Nird- 
linger.  No  defense  of  that  character  was  pleaded  by  him,  or 
established  upon  the  trial.  He  admits,  by  the  allegations  in 
his  answer,  that  Jacob  Nirdlinger  is  still  entitled  to  share  in 
the  profits  of  the  venture,  and  has  an  interest  in  the  property 
held  by  him  in  trust  for  his  copartners.  He  has  rendered 
accounts  annually  to  Jacob  down  to  and  including  the  year 
when  this  action  was  brought.  He  offered  to  purchase  his 
interest  in  the  property  in  1882,  and  pay  $7,000  for  it. 

It  is  not  alleged,  and  there  is  no  finding,  that  Jacob  was 
indebted  to  the  firm  for  any  advances  made,  or  that  any 
demand  was  ever  made  upon  him  for  contribution  to 
the  expenses  of  the  enterprise  which  was  refused.  The 
referee  has  found  that  the  latter  invested  at  least  $16,900 
in  the  purchase  of  these  lands.  For  aught  that  appears, 
there  may  be  a  balance  in  the  hands  of  Bemheimer  to 
the  credit  of  Jacob  Nirdlinger,  and  there  may  have  been 
such  a  balance  to  his  credit  from  the  outset  of  the  undertaking. 
It  is  admitted  that  Bemheimer  has  received  the  proceeds  of 
lands  sold,  and  the  rents  and  profits  of  some  of  the  lands,  and 
the  proceeds  of  timber  and  staves  manufactured  from  the 
property,  and  income  from  other  sources ;  and  he  affirms  that 
he  has  kept  an  account  of  all  his  transactions,  as  trustee,  in 
which  he  has  entered  a  description  of  the  lands  bought ;  the 
lands  sold ;  the  several  amounts  received  by  him  therefrom, 
and  of  all  the  revenues  derived  from  the  investment  and  a 
statement  of  the  taxes  and  other  necessary  disbursements  made 
by  him ;  that  he  has  credited  each  member  of  the  firm  with 
the  amount  contributed  to  the  joint  capital,  and  the  various 
sums  to  which  he  might  be  entitled  as  his  portion  of  the  pro- 
ceeds of  the  enterprise,  and  has  charged  him  with  his  propor- 
tionate part  of  the  expenses ;  and  that  he  is  ready  to  render 
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an  account  to  any  of  bis  ateociates  whenever  required  by  tlie 
court.  His  account-book  was  put  in  evidence,  but  is  not  con- 
tained in  the  printed  case,  and  the  state  of  the  account  between 
the  parties,  as  shown  thereon,  does  not  appear. 

Under  these  circumstances,  there  can  be  no  basis  for  the 
contention  that  Jacob  Nirdlinger  had  forfeited  his  interest  in 
this  enterprise  by  an  abandonment  of  it.  He  is  not  shown  to 
have  been  delinquent  in  any  duty  which  he  owed  his  copart- 
ners, and  there  is  no  finding  of  an  abandonment,  or  of  an 
intent  to  desert  his  ajssociates.  Much  stress  is  laid  upon  the 
fact  that  in  his  schedules  in  baukniptcy,  in  1878,  he  omitted 
all  reference  to  his  interest  in  this  property,  which  he  explains 
by  saying  that  he  did  not  consider  it  worth  anything  at  that 
time,  and  that  he  was  then  under  the  impression  that  if  he 
called  on  Bernheimer,  he  would  be  in  his  debt.  This  impres- 
sion was  evidently  unfounded,  for  Bernheimer  does  not,  in 
his  testimony,  make  any  claim  of  an  indebtedness  from  Jacob 
Nirdlinger  to  himself,  unless  it  is  shown  by  his  account-book, 
which  is  not  in  the  record ;  nor  was  there  any  request  made 
to  the  referee  to  find  that  Jacob  was  in  arrears  to  the  firm. 

Undoubtedly,  the  investments  did  not  prove  immediately 
remunerative ;  and  for  a  long  time  the  lands  could  not  be  sold 
at  a  profit.  Heavy  losses  were  also  incurred  by  the  destruc^ 
tion  of  valuable  improvements  by  fire.  But  the  cost  of  the 
land  and  of  the  improvements,  simply  represent  the  capita) 
which  had  been  actually  contributed  by  the  partners,  and  of 
which  each  had  furnished  his  proportionate  share. 

It  is  not  apparent  that  there  were  any  further  moneys  to  be 
paid,  except  for  taxes  and  the  necessary  expenses  of  caring  for 
the  property,  and  which  are  not  shown  to  have  exceeded  its 
annual  income.  It  must  also  be  borne  in  mind  that  Bern- 
heimer had  the  legal  title  to  the  entire  property  and  the  power 
of  absolute  disposal  and  could  thus  reimburse  himself  at  any 
time  for  any  advances  made  by  a  sale  of  such  portions  of  the 
property  as  might  be  necessary  for  that  purpose.  It  also 
appears  by  his  answer  that  he  has  in  his  hands  mortgages  taken 
by  him  upon  a  sale  of  portions  of  the  property. 
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But  the  referee  has  found  that  Frederick  Nirdlinger  did  not, 
in  his  life-time,  nor  have  his  representatives  since  his  death 
equally  borne  with  Jacob  Nirdlinger  the  payments  and  assess- 
ments of  the  latter  on  account  of  this  enterprise ;  or  refunded 
to  Jacob  any  part  of  the  moneys  expended  by  him  on  account 
thereof ;  and  it  is  insisted  that  Frederick  at  least  had  forfeited 
his  interest  in  the  Minnesota  investments  by  this  default  on 
his  part. 

We  are  unable  to  see  how  the  defendant  Bemheimer  can 
avail  himself,  upon  this  appeal,  of  any  such  question.  Jacob 
Nirdlinger's  representatives  have  acquiesced  in  the  judgment, 
and  as  Frederick  was  only  a  sub-partner  of  Jacob's,  not  known 
to  the  other  members  of  the  firm,  and  having  no  other  or 
greater  rights  in  the  firm  property  than  those  which  he 
acquired  by  assignment  from  his  brother,  it  is  not  seen  how 
any  of  the  partners,  other  than  Jacob,  or  his  representatives, 
can  take  advantage  of  any  failure  on  Frederick's  part  to  com- 
ply with  the  conditions  upon  which  he  acquired  an  interest  in 
his  brother's  share  of  the  copartnership  estate.  He  owed  no 
duty  to  the  common  enterprise.  His  obligation  was  to  his 
brother.  If  the  latter  is  not  in  default  in  defraying  his  share 
of  the  burden  of  the  joint-venture,  the  failure  of  the  former 
to  reimburse  him  is  available  to  him  alone  as  a  defense. 
The  defendant  Bernheimer  is  not  prejudiced ;  he  can  only  be 
required  to  account  for  Jacob's  share  of  the  property,  and  it  is 
immaterial  to  him  whether  the  whole  share  is  paid  to  Jacob 
or  divided  between  him  and  Frederick's  representatives. 

The  right  of  a  sub-partner  to  maintain  an  equitable  action 
of  this  character  upon  the  facts  disclosed  in  this  case  cannot 
be  successfully  questioned.  As  between  themselves  the  brothers 
were  partners,  and  the  subject  of  the  partnership  is  the  inter- 
est which  one  of  them  had  in  the  Minnesota  enterprise,  and 
the  extent  of  which  must  be  determined  in  order  to  adjust 
the  equities  between  them.  By  the  death  of  the  brother's 
intestate  their  respective  rights  have,  by  operation  of  law, 
become  vested  in  their  heirs  and  legal  representatives,  and  if 
for  no  other  reason  the  settlement  and  distribution  of  their 
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estates  would  render  an  accounting  necessary.  The  property 
in  which  both  estates  have  a  joint  interest  is  in  the  hands  of 
Bernheimer  as  trustee,  and  his  presence  as  a  party  defendant 
is  authorized  both  under  sections  447  and  452  of  the  Code ; 
the  former  of  which  provides  that  a  person  may  be  made  a 
defendant  who  is  a  necessary  party  for  a  complete  determina- 
tion or  settlement  of  a  question  involved  therein;  and  the 
latter  imposes  upon  the  court  the  duty  of  directing  persons  to 
be  brought  in  whose  presence  is  required  for  a  final  disposition 
of  the  controversy.  {Long  v.  Magest/rCy  1  John.  Ch.  305; 
Dyckman  v.  VaUente^  42  N.  Y.  549 ;  Stokes  v.  Stokes^  59  Hun, 
431 ;  S.  C\  120  N.  Y.  615.) 

The  case  of  B'iMmeU  v.  Snyder  (81 N.  Y.  550)  is  relied  upon 
by  the  respondent ;  but  is  not  applicable.  The  sub-partner 
there  made  no  contribution  to  the  capital  of  the  principal  firm, 
and  had  no  proprietory  interest  in  its  funds,  or  in  the  profits 
arising  in  its  business  before  their  division,  and  the  question 
involved  related  solely  to  his  liability  to  the  creditors  of  the 
firm.  Here  the  plaintiffs  have  a  vested  interest  in  the  corpus  of 
the  enterprise,  and  the  relation  of  sub-partners  has  been  termin- 
ated by  the  death  of  the  parties  to  it,  and  the  time  has  arrived 
when  equity  requires  that  the  status  of  all  the  parties  having  a 
right  toshare  in  thepartmerehip  inve«tmente  shall  be  ascertained. 

It  does  not  follow  that  the  joint  venture  shall  be  immediately 
broken  up.  That  question  is  reserved  until  after  the  account* 
ing  has  been  had  and  application  is  made  for  final  judgment 
The  court  will  then  have  full  power  to  deal  with  it  as  will  best 
subserve  the  interests  of  the  respective  owners  of  the  property • 

If  it  should  then  appear  that  the  original  purpose  of  the 
joint  undertaking  had  not  been  accomplished,  and  that  it  could 
not  be  now  terminajted,  or  a  division  of  the  property  made 
without  too  great  a  sacrifice,  the  court  can  make  such  proper 
decree  with  reference  to  a  continuance  of  tlie  trust  as  may  be 
necessary  to  prevent  any  serious  loss  to  the  trust  estate. 

The  admission  of  plaintiffs'  right  to  maintain  tiiis  action  as 
the  successors  and  representatives  of  a  sub-partner  of  one  of 
the  members  of  the  defendant's  firm,  is  not  antagonistic  to  the 
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principle  of  personal  selection,  or  delectus  personarum^  as  it 
is  sometimes  called,  which  is  usually  the  controlling  motive  in 
the  formation  and  pursuit  of  partnership  adventures.  The 
defendants  are  not  compelled  to  admit  the  plaintiffs  as  mem> 
bers  of  their  firm.  It  is  still  Jacob  Nirdlinger's  interest  in  the 
enterprise  which  is  to  be  the  subject  of  adjudication,  and  the 
plaintifis  are  concluded  by  his  dealings  with  the  firm,  and  by 
his  acts  and  attitude  with  reference  to  its  a£Eairs.  Payments, 
made  to  him  are  chargeable  to  them ;  his  defaults,  if  any,  are 
imputable  to  them,  and  if  the  defendant  Bemheimer  has  annu- 
ally rendered  accounts  to  him,  which,  as  between  them,  have 
become  accounts  stated,  they  will  be  given  a  like  effect  upon 
the  accounting  which  has  been  ordered  in  this  action,  and  can- 
not be  avoided,  except  upon  some  ground  which  would  ordi- 
narily be  sufficient  to  open  such  an  account,  as  for  fraud^ 
collusion,  mistake  or  the  like. 

In  short,  the  defendants  are  to  be  placed  in  no  other  or 
worse  position  than  if  this  action  had  been  brought  and  prose- 
cuted by  Jacob  Nirdlinger,  for  the  purpose  of  an  accounting 
and  a  discovery  of  his  interest  in  the  common  property. 

The  orders  appealed  from  should  be  reversed,  and  the  inter- 
locutory judgment  entered  herein  affirmed,  with  costs. 

All  concur. 

Orders  reversed  and  judgment  affinned.  i}g  ggl 
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Albert  M.  Cbouter,  Appellant,  v,  Annie  E.  Crouter  et  al.. 

Appellants  and  Respondents. 

A  purchaser  at  a  partition  sale  is  entitled  to  demand  a  marketable  title, 
i.  e.,  one  free  from  a  reasonable  doubt  as  to  its  validity.  If  an  essential 
act  has  been  omitted  or  unseasonably  taken  in  the  action  which  may 
render  the  Judgment  ineffectual  as  to  any  of  the  parties  in  interest,  it  ia 
the  duty  of  plaintiff  to  take  the  proper  steps  for  curing  the  defects  before 
he  can  be  heard  upon  a  motion  to  compel  the  purchaser  to  complete  hia 
purchase. 

Upon  such  a  motion  it  appeared  that  the  affidavit  1ipon  which  an  order  for 
aervice  of  summons  by  publication  under  the  Code  of  Civil  Procedure 
(g  489)  was  granted,  stated  the  non-residence  of  the  defendants  and  that 
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they  had  no  place  of  business  in  New  York;  that  plaintiff  believed  that 
a  summons  could  not  with  due  diligence  be  served  personally  within  the 
state;  that  plaintiff  had  personal  knowledge  of  defendants'  movements, 
and  was  satisfied  thai  they  frequent  no  place  in  the  state.  Held,  that 
the  affidavit  yrs^  sufficient  to  sustain  the  order  and  to  give  the  court 
jurisdiction. 

Bonds  given  by  guardians  ad  titan  for  infant  defendants,  ran  to  *'  the  Peo- 
ple of  the  State  of  New  York  *  *  *  to  be  paid  to  the  said  infants, 
etc."  Tlie  infants  were  not  previously  named,  but  were  named  in  the 
conditions  of  the  bond.  Held,  that  there  was  a  substantial  compliance 
with  the  provisions  of  the  Code  (g  1536);  and  that  a  separate  bond  for 
each  infant  was  not  imperatively  required. 

The  infants  were  personally  served  out  of  the  state  under  the  order  of  pub- 
lication, on  October  31  and  November  1,  1890.  The  application  for 
appointment  of  guardian  ad  litem,  on  behalf  of  three  of  the  infants 
was  granted  December  8,  1890,  and  for  another  March  10,  1891. 
Held,  that  as  under  the  provisions  of  the  Code  (§§  441,  471),  the  infant 
defendants  could  not  make  such  an  application  until  forty-two  days 
had  elapsed  from  the  time  when  personal  service  was  made,  the  court 
acquired  no  jurisdiction  to  make  the  appointment  of  guardian  for  the 
three  infants;  that  they  were  not  competent  to  waive,  by  any  affirmative 
act,  the  restrictive  provisions  of  the  statute;  and  so,  that  an  appearance 
by  the  guardian  was  not  an  appearance  by  the  infants. 

Also  held,  that  while  as  service  upon  the  infants  wtis  complete  on  Decem- 
ber 18,  1890,  and  the  judgment  of  partition  and  sale  was  not  entered 
until  September  3,  1891,  the  court  then  had  jurisdiction  of  the  subject- 
matter  and  of  all  the  parties,  and  the  judgment  was  not  void,  but  void- 
able only,  at  the  election  and  upon  the  application  of  the  infants, 
the  burden  of  curing  the  defect  so  as  to  conclude  such  defendants 
could  not  be  cast  upon  the  purchasers  at  the  sale;  and  that,  therefore, 
the  motion  was  properly  denied. 

(Argued  March  14,  1892;  decided  April  12.  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  18, 
1892,  which  reversed  an  order  of  Special  Term  requiring  two 
purchasers  to  complete  the  purchase  of  two  parcels  of  land  bid 
off  by  them  respectively  at  a  sale  in  partition,  and  denying  a 
motion  by  one  of  them  to  be  relieved  from  his  purchase.  Tlie 
General  Term  order  also  denied  the  motion  to  require  said 
purchasers  to  complete  their  purchase. 

The  purchasers  objected  to  the  title  upon  three  grounds : 
(1)  That  the  order  for  fiervice  of  defendants  by  publication 
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was  based  upon  a  defective  aflSdavit.  (2)  That  the  bonds  of 
the  guardian  ad  litem  for  infant  defendants  did  not  conform 
to  the  provisions  of  the  Code  of  Civil  Procedure.  (3)  That 
the  order  appointing  a  guardian  an  litem  for  the  infant 
defendants  was  a  nullity.  The  affidavit  stated  the  non-resi- 
dence of  the  defendants ;  that  they  had  no  place  of  business 
in  New  York ;  that  plaintiff  believed  that  a  summons  could 
not  with  due  diligence  be  served  personally  within  the  state  ; 
that  he  had  present  knowledge  of  defendant's  movements  and 
was  satisfied  that  they  frequent  no  place  in  the  state. 

There  were  two  bonds  given  by  guardians  ad  litem  for  four 
infant  defendants,  which  ran  to  "  the  People  of  the  State  of 
New  York  *  *  *  to  be  paid  to  the  said  infants  "(no 
infants  having  been  previously  named),  "their  executors, 
administrators  and  assigns,"  the  names  of  the  infants  appear- 
ing in  the  condition  of  the  bond.  The  infant  defendants  were 
personally  served  out  of  the  state  under  the  order  of  publica- 
tion on  October  31  and  November  1,  1890.  The  application 
for  appointment  of  a  guardian  ad  lite7n  was  made  and  granted 
on  behalf  of  three  of  the  infants  December  8,  1890,  and  for 
the  other  March  10,  1891. 

WiUia/m  IL  Amoux  for  appellants.  The  affidavit  upon 
which  the  order  of  publication  was  granted  was  sufficient  to 
confer  jurisdiction.  (Code  Civ.  Pro.  §§  135,  439  ;  Kennedy  v. 
If.  T.  Z.  Ins.  Co.,  101  IS.  1.  4r87 ;  Lockwood  v.  BranUy,  31 
Hun,  155 ;  Chase  v.  Laxobxyn,  36  id.  221 ;  Hudson  v.  Kowing^ 
4  N.  Y.  S.  R  866 ;  Andrews  v.  Borland,  10  id.  396 ;  Jerome 
V.  Flagg,  48  Hun,  351 ;  Seiler  v.  Wilson,  43  id.  629.)  The 
appointment  of  the  guardian  ad  litem,  was  regular.  (Code 
Civ.  Pro.  §§  441,  471.)  If  the  application  for  a  guardian 
fihould  not  have  been  made  until  forty-two  days  after  service, 
the  appointment  of  guardian  before  the  expiration  of  forty-two 
days  was  at  most  an  irregularity  only,  which  has  been  cured 
by  proceedings  in  partition  and  the  final  judgment  and  order 
confirming  sale,  and  is  amendable  if  necessary.  {Rima  v.  H. 
I.  Works,  47  Hun,  153 ;  120  N.  Y.  433 ;  ScheU  v.  Cohen,  55 
SiOKELs— Vol.  LXXXVIII.        8 
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Hun,  207 ;  Code  Civ.  Pro.  §§  468,  469,  723, 1557, 1577 ;  Gib- 
han  V.  Fred,  93  N.  Y.  93.)  Even  if  it  should  be  held  that 
there  was  no  appointment  of  guardian  whatever,  still,  as  the 
defendants  were  regularly  served  with  process  and  judgment 
rendered  against  them,  the  proceedings  were  not  absolutely 
void  but  voidable  only.  The  court  by  service  liad  acquired 
jurisdiction.  {McMurray  v.  McMurray,  66  N.  Y.  175; 
Crogha/n,  v.  Livingston,  17  id.  218;  Jenkins  v.  Young,  43 
Hun,  194.)  The  omission  to  require  a  bond  from  the  guardian 
in  favor  of  each  of  the  infants  did  not  divest  the  court  of  the 
jurisdiction  it  had  acquired.  {Reed  v.  Reed,  46  Hun,  212 ; 
107  N.  Y.  545.)  Bonds  of  guardians  were  in  all  respects- 
regular.  They  were  to  the  people  of  the  state  of  New  York* 
The  words  of  surplusage  did  not  affect  the  legality  of  the 
bond.  But  if  the  bond  of  the  guardian  was  irregular  in  form 
only,  the  court  has  power  to  allow  the  guardian  to  file  a  new 
bond  nunc  pro  tu^nc,  or  amend  the  one  now  on  file.  {Shau> 
V.  Lawrence,  14  How.  Pr.  94.) 

C.  N.  Bovee,  Jr.,  for  appellants.  The  affidavit  of  the  plaintiff^ 
on  which  the  order  of  October  22,  1890,  for  service  by  publi- 
cation of  the  summons  herein  on  the  defendants  Annie  E. 
Crouter,  Anthony  Crouter,  Mary  E.  Crouter  (now  Muller), 
"Walter  Crouter  and  Annie  Crouter,  was  granted,  is  sufiScient 
(Code  Civ.  Pro.  §  439 ;  Wunnenherg  v.  Gearty,  36  Hun,  243 ; 
Hudson  V.  Rowing,  4  N.  Y.  S.  R.  867 ;  Sinith  v.  Mahon,  27 
Hun,  40 ;  89  N.  Y.  633 ;  Schroeder  v.  Lear,  17  Wkly.  Dig. 
574 ;  H.  M.  Co.  v.  Pettibone,  74  N.  Y.  68 ;  Belmont  v.  Cor- 
nen,  82  id.  256 ;  Jerome  v.  Flagg,  48  Hun,  351 ;  Jones  v. 
Freeman,  22  Wkly.  Dig.  524 ;  Kennsdy  v.  N.  Y,  L.  Ins.  Co.y 
101  N.  Y.  487 ;  Candley  v.  Quich,  47  How.  Pr.  233 ;  Dcm- 
neUy  v.  West,  ^Q  id.  428 ;  Loring  v.  Binney,  38  Hun,  156 ; 
Van  Wych  v.  Hardy,  11  Abb.  Pr.  473 ;  Von  Rhode  v.  Von 
Rhode,  2  T.  &  C.  495.)  The  appointment  of  C.  N.  Bovee,  Jr., 
as  guardian  ad  litem,  for  the  infant  defendants  Mary  E. 
Crouter,  Walter  Crouter  and  Annie  Crouter  was  regular  and 
not  premature.     (Code  Civ.  Pro.  §§  441,  471.)    The  objection 
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to  the  bonds  of  the  guardian  ad  litem  is  untenable.     (Code 
Civ.  Pro,  §§  724,  729,  1536 ;  26  Barb.  386 ;  17  K  Y.  218.) 

Henry  A.  Forster  for  respondents.  The  order  for  service 
bj  publication  is  void  because  the  affidavit  on  which  it  w8b 
granted  does  not  show,  as  is  required  by  the  Code,  that  the 
plaintiff  was  unable  with  due  diligence  to  make  personal  serv- 
ice of  the  summons  on  the  infant  defendants  within  the  state. 
(Code  Civ.  Pro.  §§  438,  439 ;  McCracken  v.  Flcmagim,  127 
N.  Y.  493;  Fetes  v.  Volmer,  28  N.  Y.  S.  K.  317-319;  Peck 
V.  Cook^  41  Barb.  549 ;  McLeod  v.  Moore^  15  Civ.  Pro.  Rep. 
77 ;  Biaoby  v.  Smithy  3  Hun,  60,  63 ;  Thompeon  v.  Shiawaeeeey 
54  Mich.  236,  237 ;  Carleton  v.  Carleton,  85  N.  Y.  313 ;  Ex 
parte  Hobinson,  21  Wend.  672,  673 ;  Smith  v.  Ztscej  14  id. 
237-239 ;  PoweU  v.  Kane,  5  Paige,  265,  268 ;  Delaplain  v. 
Armetrmig,  21  W.  Va.  214-217 ;  OOhert  v.  Endean,  L.  R. 
[9  Ch.  Div.]  260,  266,  268,  269 ;  M&wry  v.  Sanborn,  65  N. 
Y.  581,  584;  Ex  parte  Ilaynes,  18  Wend.  611,  612-615; 
Broadhead  v.  MeConneO-,  3  Barb.  175,  190,  191 ;  PeopU  v. 
Overseers  of  Ontario^  15  id.  287,  294,  295 ;  Benningheff  v. 
Ins.  Co.,  93  N.  Y.  495,  500,  501 ;  R.  R.  Co.  v.  PraU,  22 
Wall.  135 ;  Ouy  v.  Lee,  81  Ala.  163,  165,  167 ;  S.  M.  C.  Co,y 
V.  Haa^dy,  114  Mass.  198,^211,  213 ;  P.  T.  Co.  v.  U.  S.  Mfg. 
Co.,  120  Mass.  35.,  ^7 ;  Amry  v.  R.  R.  Co.,  121  N.  Y.  42-44 ; 
McGewn  v.  M.  R.  Co.,  117  id.  223  ;  Teerpenning  v.  C.  E.  Co.^ 
43  id.  279,  281.)  The  order  appointing  a  guardian  ad  litem 
for  the  three  infants  was  void  because  it  was  made  before  the 
service  of  the  summons  on  them  was  complete.  (J/.  N.  Bank 
V.  P.  N.  Bank,  89  N.  Y.  397,  399,  400 ;  B.  T.  Co.  v.  Bvl- 
m>er,  49  id.  84 ;  Brod  v.  Heymann,  3  Abb.  Pr.  [N.  S.]  396 ; 
Abrahams  v.  Mitchell,  8  Abb.  Pr.  123 ;  Kemer  v.  Leonard^ 
15  Abb.  Pr.  [N.  S.]  96 ;  Tmnlinson  v.  Van  Vetchen,  6  How. 
Pr.  199 ;  Roe  v.  Beach,  76  N.  Y.  164,  167;  Scofield  v.  Dos- 
cher,  72  id.  491 ;  Porter  v.  Kingsbury,  71  id.  588 ;  Code  Civ. 
Pro.  §  471 ;  IngersoU  v.  Mangans,  84  N.  Y.  622 ;  Movlton  v. 
MovUon,  47  Hun,  606.)  As  the  appointment  of  the  guardian 
ad  litem  was  not  only  irregular,  but  was  absolutely  void  for 
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want  of  jurisdiction,  it  could  not  have  been  validated  by 
amendment  nunc  pro  tunc.  {Jackson  v.  AUen^  132  U.  S.  27, 
34;  W^holowsky  v.  G,  Ins.  Co.,  5  Civ.  Pro.  Kep.  303,  305; 
O^  Grady  v.  O^  Grady ^  55  Hun,  43 ;  Kendall  v.  Washburn,  14 
How.  Pr.  380, 382 ;  Hallett  v.  Righters,  13  id.  43,  45 ;  Ha/rris 
V.  Durhee,  18  J.  ife  S.  202,  205;  1  Rumsey's  Pr.  633;  Eaa 
"parte  Chryslin,  4  Cow.  80,  82 ;  Ex  parte  Butler,  10  Wend. 
542,  545 ;  Wilmore  v.  Flack,  96  K  Y.  512,  519 ;  Cromwell 
V.  McLean,  123  id.  488;  Prior  v.  Downey,  50  Cal.  389; 
Denny  v.  Mattoon,  2  Allen,  361.)  If  the  appointment  of  the 
guardian  ad  litem  before  service  upon  the  infants  was  com- 
plete, was  an  irregularity  only,  there  were  ample  grounds  for 
the  refusal  of  the  General  Term  to  grant  an  ex  parte  amendment 
nunc  pro  tunc  of  the  defective  proceedings  for  the  appointment 
of  the  guardian.  (McMurray  v.  McMurray,  66  N.  Y.  175.) 
Unless  the  purchasers  can  obtain  a  title  that  is  good  beyond  a 
reasonable  doubt,  they  are  entitled  to  be  relieved  from  their 
purchase.  {Fleming  v.  Bumham,  100  N.  Y.  1 ;  Jordan  v. 
PoUlon,  77  id.  518,  521,  522 ;  Irving  v.  Campbell,  121  id. 
353;  Voiight  y.  Williams,  120  id.  253;  Moore  v.  Williams, 
115  id.  586 ;  M.  G.  C.  Home  v.  Thompson,  108  id.  618.) 

EugeTie  Smith  for  respondent.  Tlie  order  for  service  of 
defendants  by  publication  was  invalid,  as  the  affidavit  on 
which  it  was  granted  failed  to  show  facts  sufficient  to  sustain 
it  {Carleton  v.  Carleton,  85  N.  Y.  313;  McCracken  v. 
Flamxigan,  127  id.  493.)  The  order  appointing  C.  N.  Bovee, 
Jr.,  guardian  ad  litem  for  infant  defendants,  was  prematurely 
applied  for  and  prematurely  granted.  (Code  Civ.  Pro.  §§  441, 
471 ;  IngersoU  v.  Mangam,  84  N.  Y.  622 ;  Glover  v.  Haus, 
19  Abb.  Pr.  161.)  The  bonds  of  the  guardians  ad  litem  are 
not  proper  in  form.     (Code  Civ.  Pro.  §  1536.) 

Maynard,  J.  The  purchaser  upon  the  partition  sale  in  this 
action  objects  to  the  title  offered  upon  three  grounds.  1st 
That  the  affidavit  upon  which  the  order  was  granted  for  the 
service  of  the  summons  by  publication  upon  non-resident 
defendants  was  insufficient  to  confer  jurisdiction  on  the  justice 


) 
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granting  it.  2d.  That  the  bonds  of  the  guardians  ad  Utefn  do 
not  conform  to  the  requirements  of  section  1536  of  the  Code ; 
and,  3d,  that  the  order  appointing  a  guardian  for  the  non- 
resident  infant  defendants  was  a  nullity,  because  made  before 
the  expiration  of  the  period  when  the  substituted  service  of 
the  summons  upon  them  became  complete. 

The  first  and  second  objections  are,  we  think,  not  tenable. 
While  the  affidavit  upon  which  the  application  for  the  order 
of  publication  was  made,  is  not  as  full  as  might  be  desired,  it 
states  sufficient  facts  to  uphold  the  finding  of  the  judge  to 
whom  it  was  presented,  that  the  plaintiff  would  be  unable 
with  due  diligence  to  make  personal  service  within  the  state. 
{Kennedy  v.  K  T.  L.  L  &  T.  Co.,  101  K  Y.  487.) 

The  bonds  are  in  fonn  a  substantial  compliance  with  section 
1536.  They  are  executed  to  the  people  and,  while  a  separate 
bond  for  each  infant  might  be  the  better  practice,  there  is 
nothing  in  the  statute  imperatively  requiring  it. 

With  reference  to  the  third  objection  we  have  reached  the 
conclusion  that  the  court  had  no  authority  to  appoint  a  guar- 
dian ad  litem  until  it  had  acquired  jurisdiction  of  the  person 
of  the  infant  defendants.  Such  seems  to  be  the  plain  ii^erence 
from  the  provisions  of  sections  441  and  471  of  the  Code  when 
read  together.  The  latter  section  provides  that  where  the 
infant  is  over  fourteen  years  of  age  he  may  apply  for  the 
appointment  of  a  guardian,  in  a  case  like  the  present,  within 
twenty  days  after  the  service  of  the  summons  is  complete,  as 
prescribed  in  section  441 ;  which  does  not  occur  where  personal 
service  out  of  tlie  state  is  made,  pursuant  to  an  order  for  pub- 
lication, until  the  expiration  of  a  time  equal  to  that  prescribed 
for  publication,  being  six  full  weeks  from  the  time  of  service. 
The  infant  defendants,  therefore,  could  not  make  an  applica- 
tion for  the  appointment  of  a  guardian  until  forty-two  days  had 
elapsed  from  October  31,  1890,  when  personal  service  was 
made  without  the  state.  Before  that  time  the  court  had 
acquired  and  could  acquire  no  jurisdiction  of  them  for  such  a 
purpose,  and  they  were  not  competent  to  waive,  by  any 
affirmative  act,  the  restrictive  provisions  of  the  statute. 
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In  In-gersoU  v.  Mangam  (84  N.  Y.  622),  it  was  held  by  this 
court  that  a  guardian  ad  litem  can  only  be  regularly  appointed 
for  an  infant  defendant  after  service  of  the  summons  person- 
ally or  by  the  substituted  mode  as  prescribed  in  certain  speci- 
fied cases,  and  that  this  was  clearly  implied  by  the  language 
of  section  471.  Referring  to  the  provisions  of  the  section,  the 
court  say  (p.  625) :  "  The  application  in  both  cases  is  to  be 
made  after  the  personal  or  substituted  service  of  the  sirmmons 
has  been  made.  The  order  for  the  appointment  of  the  guar- 
dian dd  litem  in  this  case  authorized  the  guardian  to  appear 
and  defend  the  action  in  behalf  of  the  infant ;  but  the  difficulty 
is  that  the  order  was  imauthorized,  because  the  court  had  no 
jurisdiction  over  the  infant  or  to  appoint  a  guardian  ad  litemy 
when  the  order  was  made,  by  reason  of  the  fact  that  the  infant 
had  not  been  brought  in  and  the  action  had  not  been  com- 
menced against  him  by  the  service  of  the  summons,  which  is 
the  statutory  mode  by  which  the  court  acquires  jurisdiction  of 
the  person  or  property  of  an  infant.  The  appearance  by  the 
guardian  was  not,  therefore,  an  appearance  by  the  infant,  and 
was^not  within  section  424.  The  infant  was  incapable  of  con- 
senting to  such  appearance,  and  the  guardian  could  not  consent 
to  the  exercise  of  jurisdiction  over  him  by  an  appearance  not 
preceded  by  the  service  of  process."  The  provisions  of  tlie 
Revised  Statutes,  which  authorized  proceedings  for  the  appoint- 
ment of  a  guardian  ad  litein  of  an  infant  party  in  a  partition 
suit  before  service  of  process  upon  him,  were  all  repealefi  upon 
the  adoption  of  the  second  part  of  the  Code  of  Civil  Proceed- 
ure,  by  chapter  245  of  the  Laws  of  1880,  and  the  Code  now 
regulates  and  controls  the  practice  in  such  cases.  A  uniform 
method  of  procedure  was  established  for  the  appointment  of 
guardians  for  infant  defendants  in  all  actions,  and  the  decisions 
under  previous  laws  upon  this  point  have  no  application  to 
the  question  here  involved.  The  order  appointing  a  guardian 
ad  litem  was,  therefore,  a  nullity,  and  the  proceedings  in  the 
action  must  be  viewed  in  the  same  light  as  if  judgment  had 
been  entered  without  the  appointment  or  appearance  of  a 
guardian  for  the  infant  non-resident  defendants. 
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But  tlie  judgment  is  not  absolutely  void.  The  service  upon 
the  infants  was  complete  on  December  13, 1890,  and  the  judg- 
ment of  partition  and  sale  was  not  entered  until  September  3, 
1891.  The  court  then  had  jurisdiction  of  the  subject-matter 
and  of  the  persons  of  all  the  defendants,  but  the  infants  not 
being  competent  to  plead  in  their  own  behalf,  and  no  valid 
appointment  of  a  guardian  to  represent  them  having  been 
made,  they  had  not  had  their  full  day  in  court  when  the  judg- 
ment was  entered,  and  its  entry  was  premature.  It  is  voidable, 
however,  only  at  their  election  and  upon  their  application 
when  seasonably  made.  {McMurray  v.  McMurray^  66  N.  Y. 
175 ;  Feitner  v.  IloegeVy  14  Daly,  470.)  The  defect  is  also 
•  curable  if  the  proper  proceedings  are  taken  for  that  purpose. 
But  the  burden  of  causing  the  necessary  steps  to  be  taken  to 
conclude  the  defendants  in  this  action  cannot  be  cast  upon  the 
purchaser  at  the  sale.  He  has  a  right  to  expect  and  demand 
a  marketable  title  and  one  free  from  a  reasonable  doubt  as  to 
its  validity.  {Jordcm  v.  Poillon^  77  N.  Y.  518 ;  Fleming  v. 
BumJiam,  100  id.  1 ;  Miller  v.  Wright,  109  id.  194.) 

The  plaintiff  is  bound  to  see  that  the  action  has  been 
brought  and  prosecuted  in  accordance  with  the  provisions  of 
law  regulating  the  procedure  in  such  cases,  and  if  an  essential 
act  has  been  omitted  or  unseasonably  taken,  which  may  render 
the  judgment  ineffectual  as  to  any  of  the  parties  in  interest, 
it  is  his  duty  to  apply  for  the  necessary  relief  by  way  of  an 
amendment  of  the  proceedings  before  he  can  be  heard  upon  a 
motion  to  compel  the  purchaser  to  complete  his  purchase. 

The  order  appealed  from  must,  therefore,  be  affirmed,  with 
costs. 

All  concur. 

Order  affirmed. 
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Joseph  Bohn  et  al.,  Appellants,  v.  Albert  G.  Hatch, 

Respondent. 

To  support  a  claim  for  improvements  put  by  the  claimant  upon  the  lands 
of  another,  it  must  appear  that  he  acted  upon  a  belief,  having  some 
probable  basis,  that  lie  had  title,  and  that  the  real  owner,  knowing  of 
his  acts,  suffered  him  to  go  on  without  notifying  him  of  the  actual 
condition  of  the  title. 

To  maintain  an  action  under  the  provision  of  the  Code  of  Civil  Procedure 
(§  1638),  authorizing  a  person  who  has  been  in  possession  of  real  prop- 
erty for  three  years,  "  claiming  it  in  fee  or  for  life,  or  for  a  term  of  years 
not  less  than  ten,''  to  compel  a  determination  of  adverse  claims,  plaintiff 
must  show  possession  under  some  claim  of  title. 

In  an  action  to  restrain  the  prosecution  of  proceedings  to  summarily  dis- 
possess plaintiffs  of  certain  premises  and  to  have  their  equitable  interest 
in  the  same  adjudged,  B.,  one  of  the  plaintiffs,  testified  that  he,  in  18^, 
obtained'  permission  from  one  J.  to  move  a  house  upon  the  land,  and 
that  J.  told  him  if  he  would  fill  it  in,  he  would  give  him  a  portion.  At 
the  time,  the  title  of  the  premises  was  in  two  sons  of  J.,  who  were  non- 
residents; it  did  not  appear  they  had  ever  authorized  him  to  create  any 
interest  in  or  right  to  the  premises,  or  that  they  ever  knew  of  B.'s  entry, 
or  had  ratified  what  J.  had  done.  Held,  that  plaintiffs  failed  to  show 
they  were  entitled  to  any  equitable  relief. 

It  also  appeared  that  in  1875  said  plaintiff  took  a  lease  of  the  premises 
from  C,  to  whom  J.'s  two  sons  had  conveyed  it.  In  a  proceeding  by 
defendant  and  another,  as  grantees  of  C,  to  remove  plaintiffs  for  default 
in  the  payment  of  rent,  these  plaintiffs,  by  their  answer,  put  in  issue 
the  title  to  and  leasing  of  the  premises,  and  the  allegations  of  the  peti- 
tion as  to  their  indebtedness  for  rent  and  holding  over  after  default.  A 
judgment  was  rendered  which  established  the  lease  and  the  lessor's  title, 
which  judgment  was  affirmed  on  appeal.  Plaintiffs  claim  the  right  to 
attack  the  validity  of  that  judgment  on  the  ground  that  the  lease  was 
void.  Held,  untenable;  that  plaintiffs  were  concluded  by  said  judgment; 
and  that  the  acceptance  of  the  lease  was  a  waiver  of  any  claim  for 
improvements. 

(Argued  March  16, 1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made  June 
16,  1891,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  Circuit. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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O.  C.  De  Witt  for  appellants.  The  defendant  should  be 
restrahied  from  obtaining  a  judgment  with  costs  against  the 
plaintiffs,  which  they  have  before  received.  {Einerson  v.  UdeU^ 
13  Vt  477 ;  (9.  Im.  Co.  v.  FlehU,  2  Story,  59.)  The  grantors 
of  the  defendant  were  not  the  riparian  owners  of  the  stream 
or  owners  of  the  land  adjacent  to  the  new  land  on  the  north 
part  of  Scajaquada  creek.  The  defendant  has  not,  under  the 
circumstances,  a  good  title  against  all  but  the  state.  {Ledyard 
V.  Ten  Eych,  36  Barb.  102 ;  PmpU  v.  KeUey,  14  Abb.  Pr. 
372.)  Equity  will  aid  in  protecting  the  plaintiffs  from  dam- 
age in  a  case  where  the  statute  is  not  broad  enough  to  give  the 
relief  required.  {Scott  v.  Seott^  33  Ga.  102 ;  WeUer  v.  Arriett^ 
8  Ark.  67 ;  Mock  v.  Bowiiian^  9  id.  501 ;  Matingly  v.  Co?"^ 
iettj  7  B.  Mon.  376.)  Notwithstanding  the  Municipal  Court 
judgment  stands  against  the  plaintiffs,  all  the  points  in  refer- 
ences to  the  lease  and  the  said  Clinton's  will  or  whatever  they 
may  be,  can  now  be  used,  as  a  part  of  the  relief  asked  is  a 
stay  of  second  Municipal  Court  proceedings  in  which  there 
was  no  judgment  obtained.  {Laughren  v.  Smithy  75  N.  Y. 
205  ;  Hill  v.  Stocking^  6  Hill,  314;  Benjamin  v.  Benjamin^ 

5  N.  Y.  383 ;  Jackson  v.  DeJaney^  13  Johns.  537 ;  Jackson 
V.  Einsaba^tgh^  10  id.  435  ;  Sperling  v.  Isoaics^  22  Wkly.  Dig, 
174;  Ja4*kson  v.  Livingston^  11  Johns.  365  ;  Sloan  on  LandL 

6  Ten.  79 ;  Jackson  v.  Colton^  5  Wend.  246.)  Equity  will 
award  for  improvements.  {Ilardisty  v.  Ilemlrickson^  44  Md, 
617 ;  Freeman  v.  Freeman^  43  N.  Y.  34 ;  Neal  v.  Neai^  9 
Wall.  1 ;  Shepard  v.  Bevin^  9  Gill.  32 ;  Haines  v.  Haines^  6 
Md.  435  ;  King  v.  Thompson^  9  Pet.  204 ;  Wynn  v.  Garland^ 
19  Ark.  23  ;  2  Am.  Lead.  Cas.  570 ;  Boss  v.  Davi^,  14  Tex. 
331 ;  1  Pom.  Eq:  Juris.  §  1241 ;  3  Pom.  on  (\mt.  §§  115-140.) 
Bohn  was  in  uninterrupted  possession  when  he  took  the 
Erie  county  tax  deed.  That  occurred  two  years  prior  to  the 
making  of  the  pretended  lease.  That  deed  gave  liim  the  right 
of  the  possession  of  the  premises  with  all  its  improvements 
which  he  had  previously  made.  A  tax  purchaser  is  entitled 
to  the  possession  of  the  land.  (Ilarson  v.  Brovm^  16  Barb. 
690 ;  BViss  v.  Johnson,  73  N.  Y.  529 ;  McMiUwn  v.  Oronin^ 

SicKELfi— Vol.  LXXXVIIL        9 


66  BoHN  et  al.  V.  Hatch.  [April, 


Statement  of  case. 


Id.  474 ;  Xellet/  v.  Sheehy,  60  How.  Pr.  439 ;  Sperling  v. 
haac4^^  22  Wkly.  Dig.  174;  Laws  of  1859,  chap.  162,  §  17; 
Laws  of  1860,  chap.  440,  §§  1,  2 ;  3  R.  S.  [6th  ed.]  970,  §  6 ; 
1  id.  [2d  ed.]  732,  §  147 ;  JacJcson  v.  DeUney,  13  Johns.  537.) 
Tax  deeds  in  the  plaintiffs,  title  in  a  third  party,  and  after- 
wards in  defendant,  make  the  lease  from  G.  D.  Clinton  void. 
^  Tinhham  v.  E.  Ji.  Co.^  53  Barb.  396 ;  McKiiiley  v.  PhelpSy 
%  Hun,  339 ;  Mosher  v.  Gast,  33  Barb.  277 ;  Bl<)om  v.  Bur- 
(ffck,  1  Hill,  130 ;  Tilyaii  v.  ReynoMs,  108  N.  Y.  563 ;  Heyi- 
dnekson  v.  Ilinkly,  19  How.  [U.  S.]  443.) 

E.  L.  Parker  for  respondent.  No  requests  to  find  any 
f  iicts  whatever  were  made.  No  exception  was  taken  by  the 
plaintiff  at  any  point  in  the  trial.  No  amendment  of  the 
<5omplaint  has  been  asked  or  suggested.  The  case  does  not 
.state  that  it  contains  all  the  evidence.  There  is  nothing 
which  is  the  subject  of  review  upon  this  appeal.  {Bur* 
nap-  V.  Bank,  96  N.  Y.  125 ;  West  v.  Van  Tuyl,  119  id. 
<>20;  E.  a  F.  Co,  V.  Ilersee,  103  id  25;  Travis  v. 
Travis^  122  id.  449,  454;  Wicks  v.  Thompson,  45  Alb, 
L  J.  100 ;  Day  v.  Tovm  of  New  IjoU,  107  N.  Y.  152.) 
Supposing  Jesse  Peck  to  have  been  proved  the  owner,  and 
that  Bohn  entered  under  a  license  from  him,  the  license 
was  revocable  at  any  time.  (Duryee  v.  Mayor,  etc.,  96  N.  Y. 
478.)  The  plaintiffs  have  failed  to  prove  clearly  and  beyond 
criticism  the  tenns  and  the  fairness  of  the  agreement  with 
Peck,  and  their  improvements  should  be  referable  to  that 
agreement  only.  (  Wisem^in  v.  lAicksinger,  84  N.  Y.  31,  39, 
41 ;  Pom.  on  Cont.  §  131 ;  Cronkhite  v.  Cronkhite,  94  id.  323  ; 
Ogshury  v.  Ogshiry,  115  id.  290,  296.)  In  1875  Joseph 
Bohn  took  a  lease  from  George  D.  W.  Clinton,  of  the  prop- 
erty affected  by  this  action.  The  judgments,  introduced  by 
defendants,  establish  the  fact  and  also  establish  that  the  defend- 
ants succeeded  to  the  title  of  the  lessor  and  that  the  plaintiffs 
are  tenants  of  the  defendant,  and  hold  over  without  permission 
after  the  failure  to  pay  rent  (Tompkins  v.  Snmc,  63  Barb. 
525 ;  StoU  v.   Rutherford,  92  U.  S.  107 ;  Territt  v.  Cowenr 
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haoen,  79  N.  Y.  400 ;  AcMei/  v.  Westervelt,  86  id.  448 ;  Woodr 
rufv.  K  R.  R.  Co.,  93  id.  609 ;  Whiting  v.  Edmunds,  94  id, 
314;  Prmot  v.  Laxorence,  51  id.  219 ;  McOreary  v.  Marston^ 
56  Cal.  403 ;  Tilyon  v.  Reynolds,  108  N.  Y.  558 ;  97  Mass. 
105 ;  99  id.  13  ;  100  id.  187 ;  79  K  C!  71 ;  83  id.  71 ;  61  Me. 
590 ;  62  id.  248 ;  20  Penn.  St.  62 ;  64  N.  H.  51 ;  106  N.  0. 
553 ;  15  K.  Y.  374 ;  35  id.  469 ;  C9  id.  1-15 ;  108  id.  565 ; 
113  Mass.  348.)  Conceding,  for  the  purpose  of  the  argument 
that  this  land  was  formerly  within  the  bed  of  the  creek,  that 
avails  the  plaintiff  nothing,  because  the  riparian  owners  on 
either  side  take  title  to  the  ground  under  water  to  the-  center 
or  thread  of  the  creek.  (Angell  on  Watercourses,  §§  10, 16, 
536 ;  Seneca  Nation,  etc,,  v.  Knight,  23  N.  Y.  468 ;  C.  B. 
Co.  V.  Paige,  83  id.  178 ;  Morgan  v.  Kin^,  35  N.  Y.  454 ; 
Buffalo  Pipe  Line  Case,  11  Abb.  [N.  C]  107 ;  Smith  v. 
aty  of  Rochester,  92  N.  Y.  463.) 

Gray,  J.  This  action  was  brought  by  plaintiff  to  restrain 
the  defendant  from  prosecuting,  in  the  Municipal  Court  of 
Buffalo,  proceedfngs  to  summarily  remove  them  from  premises 
in  their  occupation,  and  to  have  their  equitable  interests  in  and  to 
the  same  adjudged.  Their  complaint  was  dismissed  at  the  trial 
term  of  the  Superior  Court  of  Buffalo,  and  the  judgment  of  dis- 
missal was  affirmed  upon  appeal  to  the  General  Tenn.  The 
opinions  delivered  upon  each  occasion  were  very  full  in  their 
discussion  of  the  questions  and  leave  little  for  us  to  say  now  in 
further  affirmance  of  the  judgment. 

In  1865  the  plaintiff,  Joseph  Bohn,  obtained  permission 
from  Jesse  Peck  to  move  a  small  house  upon  some  land  pro- 
posed to  be  made  by  filling  in  on  the  bank  of  a  stream.  The 
allegations  of  the  complaint  and  the  evidence  first  given  by 
plaintiff  placed  his  entry  into  possession  of  the  premises  upon 
the  ground  of  a  mere  license  to  occupy  them ;  but,  subsequently, 
he  changed  his  evidence  and  testified  that  Jesse  Peck  told  him 
to  fill  up  tlie  land,  and  that  if  he  did  so  he  would  give  him  a 
portion  of  it.  The  latter  aspect  of  the  case  for  the  plaintiffs 
would  be,  of  course,  the  more  favorable  one  to  them ;  inas- 
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much  as  such  an  agreement  with  an  owner  of  the  land  would 
be  based  upon  some  consideration  and  give  strength  to  the 
claim  of  the  plaintiffs  for  equitable  relief.  But  the  difficulty 
in  the  way  of  any  equitable  relief  lies  in  the  utter  failure  of 
the  evidence  to  prove  any  title,  or  sufficient  authority,  in  Jesse 
Peck.  At  the  time,  the  record  title  and  the  ownership  of  the 
premises  were  in  Francis  and  Charles  Peck,  who  were  in  Cali- 
fornia. They  were  sons  of  Jesse  Peck ;  but  it  did  not  appear 
that  he  ever  had  any  authority  from  them  to  create  any  inter- 
est or  rights  in  or  to  the  premises.  Nor  did  it  appear  that 
the  owners  ever  knew  of  plaintiff's  entry,  or  that  there 
was  any  ratification  of  what  Jesse  Peck  had  done.  He  is  dead, 
and  the  extent  of  any  authority  in  him  to  deal  with  the  prop- 
erty turns  upon  evidence  of  circumstances,  which  fall  short  of 
establishing  the  fact.  Certainly  there  was  no  evidence  com- 
petent to  prove  the  existence  of  any  power  in  Jesse  Peck  to  grant 
any  rights,  in  connection  with  the  property  in  question.  With 
no  action  by  the  owners  and  with  no  authority  in  Jesse  Peck, 
who,  we  may  even  assume  from  the  evidence,  exercised  some 
supervision  over  the  property,  I  cannot  see  fliat  the  claim  of 
the  plaintiffs  has  any  foundation  in  facts,  upon  which  equity 
can  rightly  intervene  for  their  protection.  The  mere  assump- 
tion of  Bohn,  at  the  time  of  his  entry,  that  Jesse  Peck  had  the 
title  to,  or  some  delegated  power  over,  tlie  property,  from  the 
circmnstances  of  his  taking  care  of  it,  or  from  appearances,  did 
not  warrant  nor  protect  him  in  entering  upon  and  occupying 
the  land.  No  property  rights  can  be  predicated  upon  what 
was  mere  assumption,  and  which  the  slightest  investigation  of 
title,  or  of  the  authority  of  the  presumed  agent,  would  have 
demonstrated  to  be  baseless.  To  move  a  court  of  equity  to  support 
a  claim  for  the  improvements  put  upon  the  property  of  anotlier,* 
it  should  at  least  appear  that  the  occupants  had  acted  upon  a 
beUef  as  to  their  title,  which  had  some  probable  basis ;  and 
that  the  real  owners,  knowing  of  their  acts,  suffered  them  to 
go  on  without  notifying  them.  It  further  appears  that  in  1 875, 
ten  years  afterward,  plaintiff  Bohn  took  a  lease  in  writing  of 
the  premises  for  three  years  from  George  DeWitt  Clinton,  to 
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whom  Francis  and  Charles  Peck  had  conveyed  them,  agreeing 
to  pay  an  annual  rental  therefor.  In  a  proceeding  in  the 
Buffalo  Municipal  Court,  brought  by  this  defendant  and 
another,  as  the  owners  of  the  property  in  fee  through  a  con- 
veyance of  Clinton's  title,  to  remove  these  plaintiffs  for  default 
in  the  payment  of  rent,  a  judgment  was  had,  upon  issues  raised 
and  tried,  which  established  the  lease  and  the  lessor's  title.  In 
that  proceeding  the  tenants,  these  plaintiffs,  by  their  answer, 
put  in  issue  the  title  to  and  the  leasing  of  the  premises,  as  well 
as  tlie  other  allegations  of  the  petition  as  to  their  indebtedness 
for  rent  and  of  their  holding  over  after  default.  The  final 
order  of  the  Municipal  Court  was,  upon  appeal  to  the  Superior 
Court,  affirmed  there,  and  tlie  judgment  is  conclusive  upon 
these  plaintiffs  as  to  the  defendant's  title.  They  claim  the 
right  to  attack  the  validity  of  the  judgment  on  the  ground  that 
the  lease  was  void  ;  but  the  dispute  over  the  lease  and  all 
questions  concerning  its  validity  ended,  as  to  these  parties,  with 
the  termination  of  the  litigation  by  the  judgment  of  affirm- 
ance in  the  Suj>erior  (.ourt.  The  adjudication  in  that  litiga- 
tion has  barred  any  inquiry,  in  another  action  between  the 
same  parties,  into  matters  involved  in  and  necessarily  passed 
upon  by  the  judgment  in  the  previous  action. 

Tliese  plaintiffs  are  in  no  position  to  assert  any  title  to  the 
land,  or  to  claim  j)ayment  for  the  improvements  made  upon  it. 
In  any  way  their  case  is  regarded,  it  is  defeated  for  the  want 
of  any  title  or  autliority  in  Jesse  Peck,  through  whose  acts 
they  claim ;  and  the  subsequent  acceptance  of  a  lease  of  the 
premises  was  a  recognition  of  tlie  title  in  tlieir  lessor,  whichj 
when  considered  in  connection  with  the  absence  of  any  legal 
title  or  estate  in  them,  I  consider  to  have  amounted  to  a 
waiver  of  any  claim  for  improvements.  The  appellants  attempt 
to  found  some  right  upon  a  tax  sale  two  years  prior  to  the 
lease ;  but  the  certificate  received  then  conferred  no  title  to, 
nor  any  estate  in^  the  premises.  There  was  nothing  in  that, 
nor  in  the  existing  conditions,  upon  whicli  to  found  a  claim  of 
adverse  possession,  which  would,  as  appellants'  counsel  argues, 
entitle  them  to  maintain  this  action  as  against  the  grantees  of 
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the  former  owner.  Uoder  section  1638  of  the  Code,  to  which 
he  refers,  the  possession  of  tlie  property  must  he  under  some 
daun  of  title  in  order  to  maintain  the  action.  This  is  not  an 
action  which  that  section  authorizes. 

A  careful  consideration  of  this  case  compels  the  conclusion 
that  there  is  no  ground  for  the  award  of  equitable  relief.  To 
support  a  claim  for  an  accounting,  in  a  case  where  the  plain- 
tiffs have  failed  to  prove  any  legal  inception  of  their  occupa- 
tion, under  some  actual  or  implied  grant  of  right  from  the 
owner  of  the  property,  and  where  their  entry  was  only  under 
the  permission  of  one  standing  in  no  relation  of  ownership,  or 
of  agency,  would  be  contrary  to  legal  principles  and  without 
any  precedent  that  I  am  referred  to,  or  am  aware  of. 

The  judgment  d^pealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

|i<2  515I        Samuel  Bbyant,  as  Administrator,  etc.,  Kespondent,  v.  The 
J3S    70  Town  of  Randolph,  Appellant. 

1K1  An  ^^  individual  who  sustains  an  injury  because  of  the  misfeasance  or  non- 
feasance of  a  public  officer,  has  a  cause  of  action  against  such  officer. 

Under  the  act  of  1881  (Chap.  700,  Laws  of  1881),  which  imposes  upon  the 
several  towns  of  the  state  liability  for  any  damages  to  persons  or  prop- 
erty by  reason  of  defective  highways  in  cases  in  which  the  highway 
commissioners  would  have  been  liable,  the  liability  of  a  town  is  com- 
mensurate with  that  of  its  highway  commissioners  before  the  passage  of 
said  act,  and  while  the  duty  of  reparation  still  rests  upon  the  commis- 
sioners the  civil  liability  for  injury  to  persons  or  property  from  neglect 
to  perform  his  duty  is  transferred  to  the  town. 

Prior  to  that  act  such  commissioners  were  liable  to  a  person  injured  because 
of  a  defective  highway  within  his  jurisdiction  which  he,  having  ade- 
quate funds  for  the  purpose,  furnished  by  the  town,  negligently  omitted 
to  repair. 

Bartlett  v.  Crozier  (17  Johns.  440);  West  v.  ViOage  of  Broekport  (16  N.  Y. 
161),  disapproved. 

The  provision  of  the  General  Railroad  Act  (Subd.  5.  g  28,  chap.  140,  Laws 
of  1850),  imposing  upon  a  railroad  company,  which  constructs  its  line 
across  a  highway,  the  duty  to  restore  the  same  "  to  its  former  state  or  to 
such  state  as  not  unnecessarily  to  impair  its  usefulness,"  does  not  relieve 
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commissioners  of  highways  from  the  care  and  control  of  those  parts  of 
public  highways  constituting  approaches  to  railroad  crossings,  although 
constructed  by  the  railroad  company  in  discharge  of  its  statutory  duty. 

It  9tenu  that  under  the  act  of  1855  (Chap.  255,  Laws  of  1855),  enlarging 
the  powers  and  duties  of  highway  commissioners,  a  highway  commis- 
sioner may  institute  proceedings  to  compel  a  railroad  company  to  fully 
perform  this  duty,  or  when  it  is  in  default  he  may  proceed  and  do  the 
necessary  work  and  maintain  an  action  against  the  company  for  the 
expense. 

Negligence  on  the  part  of  a  commissioner  of  highways  may  consist  aa 
well  in  the  omission  to  erect  barriers  in  dangerous  places  at  the  side  of  a 
highway  as  in  leaving  the  bed  of  the  highway  defective. 

In  an  action  against  a  town  toTecover  damages  for  the  death  of  B.,  p1ain> 
tiflTs  intestate,  alleged  to  have  been  caused  by  the  negligent  omissiou  of 
its  highway  commissioners  to  put  guards  along  an  embankment  con- 
structed by  a  railroad  company  whose  road  cn)ssed  the  highway,  to  niise 
the  highway  to  the  grade  of  the  railroad,  it  appei^i  that  the  top  of  the 
embankment  was  narrow  and  curving,  so  that  it  was  unsafe  and  dan< 
gerous  to  persons  traveling  with  loadtxl  wagons  upon  the  highway,  and 
that  there  were  no  guards  or  barriers  along  the  sides;  that  B.  was  driving 
a  loaded  wagon  along  the  highway  and  at  a  point  where  the  traveled 
track  ran  near  the  edge  of  the  embankment  it  gave  way.  the  wagon  wa4 
overturned  and  B.  was  killed.  It  was  conceded  that  defendant's  com* 
missioner  of  highways  had  sufficient  funds  in  bis  hands  to  make  any 
reparation  required.  Held,  that  a  verdict  against  defendant  was  prop, 
erly  rendere<i. 

(Argued  March  17,  1892;  decided  April  12,  1892.) 

Appkal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1891,  which  afBnned  a  judg- 
ment in  favor  of  defendant,  entered  upon  a  verdict  and  also 
affinned  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  occasioned  by 
the  death  of  George  A.  Bryant  by  the  overturning  of  a  wagon 
loaded  with  bark,  on  a  public  highway  in  the  town  of  Randolph, 
on  the  23d  day  of  September,  1887. 

The  deceased  was  a  yoimg  man  nineteen  years  of  age,  and 
on  the  morning  of  the  day  mentioned  he  started  two  miles 
south  of  the  place  where  tlie  New  York,  Pennsylvania  and 
Ohio  Railroad  crosses  the  intersection  of  two  public  liighwaya 
in  thi^  town,  with  a  team  and  wagon  loaded  with  hemlock  barl^, 
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to  go  to  tlie  village  of  East  Randolph,  which  lies  about  two 
miles  north  of  the  railroad.  The  railroad  was  constructed  in 
1860,  and  crossed  the  two  hiffhwavs  about  twelve  feet  above 
their  original  grade.  This  rendered  necessai^y  the  raising  of 
the  surface  of  each  of  the  highways  as  they  approached  the 
crossing,  both  on  the  north  and  south,  so  as  to  enable  travelers 
to  cross  the  track  of  the  railroad.  The  railroad  company 
thereupon  constructed  embankments  in  the  highway  on  each 
side  of  the  crossing,  12  feet  high  at  the  intersection  of  the 
highways  and  the  crossing,  and  descending  north^ly  and 
southerly  from  thence  until  the  original  grade  of  the  highways 
was  reached.  The  embankments  from  a  point  a  few  feet  from 
the  crossing  were  11  to  12  feet  wide,  and  travel  was  practically 
confined  to  the  sjiu^e  on  the  top  of  the  embankments.  Tlie 
sides  were  left  unguarded  by  any  railing  or  other  barrier. 
Owing  to  the  angles  at  which  the  highways  approached  tlie 
crossing,  a  pei-son  driving  from  the  south  approached  the 
crossing  on  a  curve  to  the  left,  and  on  reaching  the  crossing 
Was  required  to  make  a  cur\'e  to  the  right,  and  then  another 
curve  to  the  left,  in  order  to  follow  the  road  to  East  Randolph. 
The  intestate  reached  the  crossing  on  his  way  north,  and 
after  passing  over  the  crossing  drove  so  near  tlie  edge  of  the 
embankment  that  the  right  hind  wheel  of  the  wagon  com- 
menced to  cut  down  into  the  loose  gravel  on  the  west  side, 
and  finally  the  wagon  overturned  and  the  intestate  received 
the  injury  of  which  he  died.  The  intestate  was  seated  on  the 
top  of  his  load  on  tlie  right  hand  side,  just  forward  of  the 
right  hand  wheel  of  the  wagon,  holding  the  reins,  and  in  reach 
of  a  brake  connected  with  the  axle  of  the  wagon,  in  which 
position  he  could  see  the  top  of  the  horses'  ears,  but  not  their 
bodies.  It  appears  that  drivers  sometimes  sat  in  the  position 
occupied  by  the  intestate,  and  sometimes  near  the  front  wheel, 
in  wliich  case  they  would  operate  the  brake  by  means  of  a 
rope  attached  to  the  lever,  and  a  loop  in  which  the  foot  was 
placed.  It  was  shown  that  the  intestate  "was  a  careful  driver, 
aciiuainted  with  the  management  of  horses;  that  he  waa 
familiar  with  the  road,  and  that  the  team  he  drove  was  steady 
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and  manageable.  The  traveled  part  of  the  embankment  was 
firm  six  to  eighteen  inclies  from  the  edge  on  the  west  side.  It 
had  rained  from  twenty-four  to  thirty-six  hours  before  the 
accident,  and  it  may  be  inferred  that  the  side  of  the  embank- 
ment was  softened  by  the  rain.  Maps  were  introduced  show- 
ing the  course  of  the  wagon  after  it  passed  the  crossing,  as 
indicated  by  the  tracks  made  by  the  wheels,  and  from  which 
it  appeared,  as  claimed  by  the  plaintiff,  that  the  horses  were 
properly  in  the  track,  and  that  the  wheels  on  the  near  side 
of  the  wagon  both  commenced  to  cut  down  in  the  beaten 
track,  and  that  the  front  wheels  remained  in  their  proper 
position  until  by  the  cutting  down  of  the  hind  wheel  more 
and  more,  the  front  wheels  were  drawn  over  and  ♦"he  wagon 
overturned. 

The  claim  to  charge  the  town  of  Randolph  is  based  upon 
the  alleged  negligence  of  the  commissioner  of  highways  in 
omitting  to  observe  due  care  in  protecting  the  embankment  by 
a  railing  or  barrier,  or  otherwise,  so  as  to  render  it  safe  for 
public  travel.  It  was  also  claimed  that,  in  1886,  the  commis- 
sioner of  highways,  in  attempting  to  improve  the  road,  had 
rendered  it  more  dangerous  than  it  was  before.  The  embank- 
ments had  continued  as  they  were  constructed  in  1860  until 
1866.  It  is  not  seriously  questioned  that  the  crossing  was  dif- 
ficult and  dangerous  for  loaded  teams  by  reason  of  the  curves 
-and  the  narrowness  of  the  embankments. 

The  plaintiff's  counsel  offered  to  prove  that  in  repeated 
instances  prior  to  the  accident  in  question,  accidents  had 
occurred  to  travelers  and  teams  from  the  condition  of  the  high- 
way at  this  point,  but  the  proof  was  excluded  on  the  defend- 
ant's objection. 

It  was  conceded  that  the  commissioner  of  highways  had  suf- 
ficient funds  to  make  any  reparation  required. 

William  If.  HenderHon  for  appellant.     It  does  not  appear 

that  the  plaintiff's  intestate  was  free  from  negligence.    {Irdand 

Y.  0.,  etc.,  P.  R.  Co.,  13  N.  Y.  531 ;  Cordell  v.  i\".  Y.  C.  db 

IT.  B,  R.  JR.  Co.,  75  id.  330 ;  Rarte  v.  IT.  H.  B.  Co.,  84  id, 
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56 ;  Beckt  v.  Corbin,  92  id.  658 ;  Searl^s  v.  B.  B.  Co.,  101 
id.  661 ;  D(mneUy  v.  D.  C.  li.  Co.,  109  id.  16 ;  Hale  v.  Smithy 
78  id.  480,  484 ;  Tobnun  v.  B.  B.  Co.,  98  id.  198.)  Plain- 
tifPs  intestate  was  actually  negligent,  and  such  negligence 
was  the  direct  cause  of  the  injury  complained  of.  {Morris 
V.  Kohl^,  41  N.  Y.  42,  46;  Baker  v.  Savage,  45  id.  191; 
Connelly  v.  B.  B.  Co.,  88  id.  346 ;  Crray  y,  S.  A,  B.  B.  Co.j 
65  id.  561 ;  WetideU  v.  B.  B.  Co.,  91  id.  420 ;  Dubois  v.  City 
of  Kingston,  102  id.  219  ;  Durkin  v.  City  of  Troy,  61  Barb. 
437 ;  Beynolds  v.  B.  B.  Co.,  58  N.  Y.  248 ;  Tolvian  v.  B. 
B.  Co.,  98  id.  198 ;  Bunn  v.  D.,  Z.  cfe  IT.  B.  B.  Co.,  6  Hun, 
303.)  The  court  erred  in  refusing  to  nonsuit  upon  the  ground 
that  the  evidence  does  not  show  neglect  of  official  duty  on  the 
part  of  the  highway  commissioner ;  that  it  appeared  affirma- 
tively that  the  place  where  the  accident  occurred  was  upon  the 
railroad  crossing,  and  that  it  was  not  the  duty  of  the  highway 
commissioner  to  keep  the  railroad  crossing  in  repair,  but  it  was 
the  duty  of  the  railroad  company.  {Post  v.  W.  8.  B.  B.  Co.y 
123  N.  Y.  589,  590 ;  PeopU  v.  N.  T.  C.  dk  B.  B.  B.  B.  Co.y 
74  id.  302,  306 ;  Mast&rson  v.  N.  Y.  C.  dk  H.  B.  B.  B.  Co., 
84  id.  247 ;  Bobinson  v.  N.  T.  cfe  E.  B.  B.  Co.,  27  Barb. 
512 ;  IIu7it  V.  Mayor,  etc.,  109  N.  Y.  134 ;  Boe  v.  Elmindorf 
52  How.  Pr.  232 ;  White  v.  City  of  Quincy,  94  Mass.  430 ; 
Bouse  V.  City  of  SummerviMe,  130  id.  361 ;  Sca^dan  v.  City 
if  Boston,  140  id.  84;  Flanders  v.  No^'wood,  141  id.  17; 
Biley  V.  Town  of  Greenburg,  21  N.  Y.  S.  R.  434 ;  Carpenter 
V.  City  of  Cohoes,  81  N.  Y.  21 ;  Laws  of  1850,  chap.  140, 
§  28 ;  Laws  of  1855,  chap.  255 ;  Hithbell  v.  City  of  YonkerSy 
104  N.  Y.  434 ;  Monk  v.  Toxiyn  of  Ne\o  Uireeht,  104  id.  552.) 
If  plaintiffs  intestate  did  not,  in  passing  across  the  railroad 
track  and  along  roadway  1,  make  a  vigilant  use  of  his  eyes  in 
seeing  and  knowing  the  position  of  his  team  upon  the  road- 
way, and  if  he  did  not  use  active  care  in  knowing  the  position 
of  his  teem  and  in  guiding  them,  then  he  was  negligent  jK?^r«<?. 
{Bunn  V.  D.,  L.  dc  W.  B.  B.  Co.,  6  Hun,  303 ;  Wilbur  v.  N. 
Y.  C.  i&  II.  B.  B.  B.  Co.,  58  K  Y.  451.)  The  question  for 
the  jury  to  determine  was  whether  the  commissioner  wilfully^ 
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intentionally  and  culpably  neglected  his  duties.    {Stmt  y. 
Mayor,  etc.,  109  N.  Y.  134.) 

Frmik  W,  SteveTis  for  respondent.  There  was  evidence 
tending  to  show  negligence  on  the  part  of  the  highway  com- 
missioner. {Mdxim  V.  Town  of  Chmnpion,  50  Hun,  88 ;  119 
N.  Y.  626;  UrquhaH  v.  City  of  Ogdenshurg,  91  id.  67; 
Monk  V.  Tovon  of  New  Utrecht,  104  id.  552;  Tohncm  v.  aS'., 
B,  i&  N.  T.  R.  B.  Co,,  98  id.  198 ;  Hart  v.  //.  J?.  B,  Co., 
80  id,  622 ;  Glaaier  v.  Town  of  Hebron,  41  N.  Y.  S.  R.  750.) 
The  court  correctly  submitted  the  case  to  the  jury  upon-  the 
theory  that  the  highway  commissioner  had  a  duty  to  discharge 
with  respect  to  the  piece  of  road  in  question,  and  that  if  he 
was  wanting  in  the  discharge  of  that  duty  it  was  negligence 
upon  his  part  {Tiemey  v.  City  of  Tr&y,  41  Hun,  120;  Wih 
9on  V.  City  of  Watertown,  3  id.  508 ;  People  v.  City  of  Brook- 
lyn, 65  id.  349 ;  Davis  v.  Leominster,  1  Allen,  185 ;  State  v. 
Gorham  37  Me.  451 ;  S.  &  R  on  Neg.  [4th  ed.]  §  357.) 

Andrews,  J.  The  act  of  1881  (Chap.  700)  imposes  upon 
the  several  towns  of  the  state  liability  for  any  damages  occa- 
sioned to  persons  or  property  by  reason  of  defective  highways 
in  cases  where  theretofore  the  commissioner  of  highways  of 
the  town  would  have  been  liable.  The  general  highway  stat- 
ute places  upon  the  highway  commissioner  the  "care  and 
superintendence  of  the  highways  and  bridges"  in  his  town. 
(1  Rev.  St  501,  §  1.)  It  is  the  established  rule  in  this  state  that 
where  an  individual  sustains  an  injury  by  misfeasance  or  non- 
feasance of  a  public  officer,  who  acts  contrary  to,  or  omits  to  act 
in  accordance  with,  his  duty,  an  action  lies  against  such  officer 
in  behalf  of  the  party  injured.  (Bronson,  J.,  Adsit  v.  Brady ^ 
4  Hill,  630.)  In  accordance  with  tliis  principle,  prior  to  tlie 
act  of  1881,  commissioners  of  highways  were  held  liable  to  a 
person  injured  from  a  defective  highway  within  his  jurisdic- 
tion, which  he  had  negligently  omitted  to  repair,  provided  he 
had  adequate  funds  furnished  by  the  town,  with  which  he 
oould  have  made  the  necessary  reparation.      (Bdbinson  y. 
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Chaniberlain^  34  K".  Y.  389 ;  Hover  v.  Barkhoff^  44  id.  113 ; 
People  ex  rel,  v.  Town  Avditars^  74  id.  310.)  The  opposite 
view  taken  in  the  opinion  of  the  court  in  Ba^tt'CU  v.  Crozier 
(17  Johns.  440),  and  in  West  v.  Village  of  Brockport  (16  N. 
Y.  161),  and  in  some  of  the  New  England  states,  has  not  been 
followed. 

Under  the  statute  of  1881  the  liability  of  a  town  is  com- 
mensurate with  that  of  a  commissioner  of  highways  before 
the  act  was  passed,  and  while  the  duty  of  reparation  rests  upon 
the  commissioner  of  highways  since  the  passage  of  the  act,  as 
before,  the  civil  liability  for  injury  to  persons  or  property  from 
his  neglect  to  perform  the  duty,  is  imposed  upon  the  town, 
and  it  becomes  liable  to  respond  in  damages  wherever  before 
the  statute  the  commissioner  would  hi.ve  been  liable.  In 
this  case  the  jury  have  found  that  the  approaches  to  the 
railroad  crossing  were  unsafe  and  dangerous,  and  their  finding 
is  justified  by  the  evidence.  The  embankment  confined  travel 
to  the  narrow  roadway  on  the  surface,  and  the  evideAce  tends 
to  show  that  the  lines  of  approach  to  the  railroad  track  along 
the  embankment  were  such  that  travelers  incurred  great  haz- 
ard, especially  with  loaded  wagons,  of  driving  too  near  the 
edge  of  the  embankment  and  being  precipitated  over  the  side 
into  the  depression  below.  The  embankments  were  constructed 
by  the  railroad  company  in  1860,  within  the  lines  of  the  exist- 
ing highways.  The  sides  were  left  unguarded  by  any  fence 
or  barrier,  and  this  condition  continued  until  after  the  accident 
in  question.  We  do  not  understand  it  to  be  controverted  that 
if  these  approaches  remained  a  part  of  the  highways  of  the  town 
of  Randolph,  over  which  the  commissioner  of  highways  had, 
and  was  boxmd  to  exercise,  the  same  jurisdiction  as  oyer  other 
parts  of  the  highways  in  the  town,  a  case  of  negligence  on 
the  part  of  the  commissioner  was  established,  which,  in  the 
absence  of  contributory  negligence  on  the  part  of  the  deceased, 
gave  a  right  of  action  against  the  town  under  the  act  of  1880. 
Negligence  on  the  part  of  a  commissioner  of  highways  may 
consist  as  well  in  the  omission  to  erect  barriers  in  dangerous 
places  in  a  highway  as  in  leaving  a  bed  of  the  highway  defect* 
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ive.  {Ivory  v.  Toion  of  Deerpark^  116  N.  Y.  476 ;  Dillon 
on  Mnn.  Corp.  §  1005  and  cases  cited.) 

But  it  is  contended  on  behalf  of  the  town  that  no  responsi- 
bility rested  upon  the  commissioner  of  highways  as  to  the 
condition  of  the  embankments,  for  the  reason  that  they  were 
part  of  the  railroad  crossing  and  made  necessary  to  adapt  the 
highways  to  the  grade  of  the  railroad,  and  were  constructed 
by  the  railroad  in  performance  of  the  statutory  duty  imposed 
upon  a  railroad  company  which  constructs  its  line  across  a 
highway,  to  restore  the  same  "  to  its  former  state  or  to  such 
state  as  not  unnecessarily  to  impair  its  usefulness."  (Laws  of 
1850,  chap.  140,  §  28,  subd.  5.)  This  duty  is,  as  is  properly 
contended,  a  continuing  duty,  and  it  is  insisted  that  the  effect 
of  the  statute  is  to  withdraw  from  the  jurisdiction  of  the  com- 
missioner of  highways  such  portions  of  the  highways  of  the 
town  as  form  a  part  of  a  railroad  crossing,  and  to  place  the 
duty  of  repair  exclusively  upon  the  railroad  corporation.  This 
claim  is,  we  think,  unsound.  The  Kailroad  Statute  confers  a 
privilege  upon  railroad  companies  and  imposes  a  duty.  It 
pennits  them  to  locate  their  lines  across  highways,  but  it 
couples  the  privilege  with  the  duty  of  restoration.  For  the 
failure  to  perform  the  duty  there  is  a  public  remedy  by  indict- 
ment,  or  by  mandamus,  or  other  action,  at  the  instance  of  the 
highway  commissioners  of  the  town,  under  chapter  255  of  the 
Laws  of  1855,  and  a  private  remedy  also  in  behalf  of  a  person 
injured.  {People  ex  rd.  Green  v.  Z>.  cfe  C.  R.  li.  Co,^  58  N. 
Y.  153 ;  People  v.  N.  Y.  C.  <&  H.  R.  E,  R.  (h.,  74  id.  302 ; 
Jtasterson  v.  ]V.  T.  C.  A  H.  R.  R.  R,  Co,,  84  id.  247; 
McMahon  v.  S,  A,  R,  R.  Co,,  75  id.  231.) 

But  we  perceive  no  ground  for  maintaining  that  the  duty 
imposed  by  the  statute  of  1850  upon  railroad  corporations 
relieves  commissioners  of  highways  from  the  care  and  control 
of  those  parts  of  public  highways  constituting  approaches  to 
railroad  crossings,  although  constructed  by  the  railroad  com- 
pany as  part  of  its  statutory  duty.  The  object  of  the  statute 
of  1850  was  two-fold,  to  legalize  the  crossing  of  highways  by 
railroads,  and  to  impose  upon  the  railroad  company  crossing  a 
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highway  the  burden  and  expense  of  restoration.  But  the 
original  highway,  when  its  route  is  not  changed,  remains  a 
public  highway  as  before.  The  railroad  company  has  the 
right,  in  the  first  instance,  to  determine  the  place  of  crossing 
and  the  manner  of  restoration.  But  as  was  said  in  People  ex 
rel,  Oreen  {8^ipra\  the  discretion  reposed  in  the  railroad  com- 
pany is  ministerial  and  not  judicial.  The  commissioner  of 
highways  is  not  deprived  of  his  jurisdiction,  and  under  the 
statute  of  1855,  may  institute  proceedings  to  compel  the  com- 
pany to  fully  perform  its  duty,  or  he  may,  as  it  seems,  where 
the  company  is  in  default,  proceed  and  do  the  necessary  work 
and  maintain  an  action  against  the  company  for  the  expense. 
There  is  no  express  statute  depriving  a  commissioner  of 
highways  of  jurisdiction  over  parts  of  highways  which  a  rail- 
road company  may  adapt  for  approaches  to  crossings,  and  it 
would  seem  to  be  opposed  to  public  policy  to  exempt  them 
from  his  genertJ  jurisdiction  and  responsibility  and  to  turn 
over  travelers  injured  by  defective  reparations  to  a  remedy 
against  a  private  corporation.  We  think  the  ruling  at  the  trial 
upon  this  point  was  correct. 

The  defendant  also  set  up  the  defense  of  contributory  neg- 
ligence. We  deem  it  unnecessary  to  restate  the  evidence  bear- 
ing upon  this  point.  It  is  sufiicient  to  say  that  the  question 
upon  the  facts  proved  was  for  the  jury. 

One  ground  upon  which  contributory  negligence  was  claimed 
Was  the  position  of  the  intestate  upon  the  load  of  bark.  It 
was  claimed  that  he  should  have  sat  near  the  front  wheel,  in 
full  sight  of  the  horses,  and  have  operated  the  brake  by  a 
rope  from  that  position.  The  court  allowed,  under  objection, 
a  question  to  be  put  to  two  of  plaintiff's  witnesses,  whether 
the  place  where  the  intestate  sat  was  a  proper  place  for  a  driver 
to  be,  and  they  answered  in  the  affirmative.  We  think  these 
questions  were  improper,  and  that  the  matter  was  not  provable 
by  tlie  opinion  of  witnesses.  But  all  the  facts  bearing  upon  the 
question  were  before  the  jury,  composed  presumably  of  men 
competent  from  judgment  and  experience  to  determine  the 
matter  upon  the  facts  for  themselves,  and  we  think  it  is  quite 
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plain  from  the  circniiiBtaiiceB  appearing  in  the  record,  that  the 
Improper  evidence  allowed  did  not  prejudice  the  defendant, 
and  for  that  reason  the  error  is  not  sufficient  ground  for  revera- 
iiig  the  judgment.  There  are  eome  otlier  exceptions,  but  the 
main  reliance  was  upon  the  two  points  we  have  noticed,  and 
we  think  none  of  the  others  require  particular  consideration. 

The  case  was  carefuUy  tried,  the  charge  was  clear  and 
impartial,  and  we  think  the  jndgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

Habbiet  S,  Rumsey  et  al..  Respondent*,  v.  The  New  Tokk 
AND  New  Enulano  Railroad  Comtasy,  Appellant 

The  owner  of  land  bounded  upon  a  navigable  river  baa  property  rights 
therein,  i.  «.,  the  right  of  access  to  the  navigable  part  of  the  stream  and 
the  right  to  construct  a  landing  or  wharf,  and  where  a  railroad  company, 
although  acting  under  legislative  authority,  has  constructed  its  road 
across  the  wat«r  front  of  such  owner  and  thus  has  deprived  him  of 
access  to  the  navigable  part  of  the  stream,  unless  he  has  granted  the  right 
or  it  haa  been  obtahied  by  eminent  domain,  he  is  entitled  to  recover  his 

Ji  teenu,  however,  this  rule  may  not  be  extended  so  as  to  interfere  with  tha 
right  of  the  state  to  improve  the  navigation  of  the  river,  or  wiili  the 
power  of  congress  to  regulale  commerce. 

"The  proper  measure  of  damages  in  such  case  is  the  diminished  rental  or 
usable  value  of  the  property  for  the  purpose  it  was  used  for  before  the 
building  of  defendant's  road;  not  what  it  would  have  been  if  the  land 
had  been  put  to  some  other  use  or  other  stnictures  bad  been  piscetl 

In  an  action  b;'  pliiintitTs.  who  were  tlie  owners  of  certain  uplands  on  the 
Hudson  river,  to  recover  damages  sustained  by  the  construction  by 
defendant  In  IM8U  of  a  railroad  across  their  water  front,  which  cut  off 
their  access  to  the  n:il«r,  it  appeared  that  the  lands  under  tvater  in  front 
of  plai-.-iffs'  premises  were  not  granted  to  them  until  in  March.  1885, 
Held,  that  plaintllfa'  right  M  recover  was  not  confined  to  the  period  since 
such  grant;  but  that  Ihey  were  entitled  to  damages  for  interference  with 
their  prior  property  rights  in  the  stream  as  riparian  owners. 

Ooidd  V,  H.  R.  R.  R.  Co.  (6  N,  T.  523),  held  to  have  been  overruled. 

Lanring  v.  8mith  (8  Cow.  146;  4  Wend,  fl);  8tenea»  v.  P.  dt  N.  B.  B.  Co. 
(94  N.  J,  L,  583);  Bnetl^ith  v.  Mft.  M.  of  Works  (L.  R.  [5  Ejtch.]  fl21). 
distinguished. 
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Plaintiffs*  premises  had  formerly  been  used  as  a  brick  yard,  and  the  river 
front  for  shipping  brick  and  other  purposes  connected  with  brick 
making.  Some  years  before  the  construction  of  defendant's  road  and 
the  embankment  along  plaintiffs'  front,  such  use  of  their  premises  had 
been  abandoned.  Held,  that  plaintiffs'  damages  could  not  properly  be 
based  upon  the  rental  or  usable  value  of  their  property  as  a  brick  yard. 

Upon  the  trial  plaintiffs'  proof  of  damages  consisted  entirely  of  the 
opinions  of  witnesses  as  to  the  rental  value  of  the  land  without  defend- 
ant's structure.  Held,  that  such  proof  was  competent,  but  did  not 
establish  the  legal  measure  of  damages;  that  it  should  also  have  been 
shown  wliat  was  the  rental  or  usable  value  of  the  land  as  it  was  with 
such  structure. 

Defendant  offered  to  prove  the  additional  cost  of  shipping  brick  upon  the 
river  rendered  necessary  by  the  construction  of  defendant's  embank- 
ment. This  was  excluded  upon  objection  by  plaintiffs.  Held,  error; 
that  um^er  plaintiffs'  theory  of  damages  such  additional  cost  was  an 
important  element  of  the  damage  sustained,  and  defendant  was  entitled 
to  prove  the  same  in  answer  to  plaintiffs'  claim. 

(Argued  March  18,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  28,  1891,  which  affirmed  a  judgment  in 
favor  of  plaintiffs,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 

This  action  was  brought  by  plaintiffs  to  recover  damages  for 
obstnicting  access  from  their  lands  to  the  waters  of  the  Hudson 
river  by  the  building  of  a  railroad  in  front  of  them  by  defend- 
ant and  for  a  removal  of  said  obstruction  so  as  to  enable  them 
to  use  a  right  of  way  to  said  river. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

.  W.  C.  Anthony  for  appellant.  The  title  to  lands  under 
water  is  absolute  —  especially  along  the  Hudson.  {People  v. 
iV.  Y.  i&  aS,  L  F.  Co,,  68  N.  Y.  71 ;  People  v.  TMGta,  19  id. 
523 ;  People  v.  Canal  Appraisers^  33  id.  461 ;  Smith  v.  City 
of  Rochester,  92  id.  483 ;  Lansing  v.  Smith,  4  Wend.  10 ; 
Livingston  v.  Vanlngen,  9  Johns.  506 ;  Canal  Appraisers  v. 
People,  17  Wend.  571.)  The  measure  of  damages  adopted 
was  erroneous.    {TaUman  v.  M.  JS.  £.  Vo.^  121  K.  Y.  119 ; 
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Greene  v.  iV^.  Y.  C.  <&  IL  R,  R.  R,  Co,,  65  How.  Pr.  154 ; 
Wood  on  Nuisances,  §  659.)  The  judgment  appealed  from  is 
clearly  erroneous  in  awarding  the  plaintiflfe'  damages  for  seven 
years  prior  to  the  commencement  of  this  action.  Six  years 
was  all  that  could  be  recovered  for  under  any  circumstances. 
(Wood  on  Nuisances,  §  865 ;  Buswell  on  Lim.  §  217 ;  Baldr 
win  V.  CalkniSj  10  Wend.  167.)  Defendant's  is  an  interstate 
railway  and  carries  the  United  States  mail.  The  water  grant 
to  the  plaintiffs  could  not  give  them  any  such  rights  or  title  as 
would  enable  them  to  disturb  or  remove  such  a  railway  and 
mail  route,  which  had  occupied  these  lands  under  water  prior 
to  the  issuing  of  such  water  grant.  (IT.  S.  R.  S.  §§  3964J  5263,; 
Laws  of  1850,  chap.  283.)  The  recovery  in  this  action  covers 
a  period  of  seven  years  —  from  January,  1881,  to  January, 
1888  —  at  $1,500  per  year.  Th^  plaintiffs  obtained  their 
water  grant  in  March,  1885.  Hence  for  the  first  four  years 
and  two  months  of  such  seven  years  they  had  no  water  grant. 
{Gould  V.  //.  R.  R,  R.  Co.,  6  N.  Y.  522.)  If  these  plaintiffs 
had  any  rights  prior  to  their  water  grant,  Gould  certainly  had 
the  same ;  and  such  rights  were  a  species  of  property  which 
could  not  be  taken  without  compensation.  {Story  v.  N,  Y. 
E.  R.  R.  Co.,  90  N.  Y.  122 ;  Ahendroth  v.  M.  R.  Co.,  122 
id.  1;  Steoens  v.  P.  cfe  N.  R.  R.  Co.,  34  N.  J.  L.  532 ;  Tom- 
lin  V.  R.  R.  Co.,  32  Iowa,  106.)  There  is  a  plain  distinction 
between  the  rights  of  abutting  owners  in  navigable  waters 
and  their  rights  in  streets  —  even  where  the  municipality  owns 
the  fee  of  the  street.  The  title  of  the  street  is  in  trust,  and 
quaHfied.  {Lahr  v.  M.  E.  R.  R.  Co.,  104  N.  Y.  268 ;  Kams 
V.  N.  Y.  E.  R.  R.  Co.,  125  id.  164.) 

H.  H.  HuMie  for  respondents.  All  the  questions  now  raised 
in  this  case  have  been  passed  upon  against  the  defendant. 
{Rwrmey  v.  N.  Y.  cfe  N.  E.  R.  R.  Co.,  114  N.  Y.  432;  34  N. 
Y.  8.  R.  454;  40  id.  583.) 

O'Bbiek,  J.    This  appeal  involves  two  important  questions : 
(1)  The  rule  of  damages  applicable  generally  to  such  cases, 
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and  (2)  the  right  of  tlie  plaintiffs  to  recover  anything  for  the 
period  prior  to  March  3,  1885.  The  plaintiffs  are,  and  for 
more  than  twenty  years  have  been,  the  owners  of  about  forty 
acres  of  land  on  the  east  bank  of  the  Hudson  river  at  Fishkill, 
funded  on  the  west  by  the  river,  and  covering  about  one 
thousand  feet  of  the  river  front.  It  also  appears  that  on  the 
3d  of  March,  1885,  the  state,  pursuant  to  a  resolution  of  the 
commissioners  of  the  land  office,  granted  to  the  plaintiffs  the 
lands  under  water  adjacent  to  and  in  front  of  the  uplands, 
from  high-water  mark  westerly  to  the  channel  bank  of  the 
river,  excepting  tlierefrom  the  rights  of  the  New  York  Central 
and  Hudson  River  Kailroad  Company.  This  railroad,  it  seems, 
was  constructed  across  the  water  front  prior  to  and  about  the 
year  1854,  and  since  that  time  the  plaintiffs  and  their  grantors 
have  used  a  strip  of  land  leading  from  the  uplands  through  a 
eulvert  under  the  Hudson  River  railroad  to  the  channel  of  the 
river,  for  loading  vessels  with  brick  made  on  the  premises,  and  for 
all  purposes  connected  with  the  manufacture  of  brick  on  the 
premises,  w^ith  the  consent  of  the  Hudson  River  railroad,  until 
•uch  use  was  obstructed  by  the  building  of  the  defendants'  road- 
bed. This  was  built  in  the  years  1880  and  1881,  outside  of  and 
nearly  parallel  with  Jbhe  road-bed  of  the  Hudson  River  road,  in 
front  of  the  culvert  above  described,  and  along  the  whole  river 
front  of  plaintiffs'  land,  without  any  right  or  authority  from  the 
plaintiffs  or  their  grantors.  The  effect  of  this  was  to  cut  off 
the  plaintiffs  from  access  to  the  river  from  their  lands.  The 
plaintiffs'  title  to  the  uplands  and  the  lands  under  water,  where 
tJie  defendant's  road  is  built,  has  been  determined  in  their  favor 
by  the  decisions  of  this  court.  {Rvmsey  v.  N.  Y.  <k  N,  E. 
Railroad  Co.,  114  N.  Y.  423 ;  125  id.  681.) 

The  principles  applicable  to  actions  of  an  equitable  charac- 
ter to  restrain  the  operation  and  maintenance  of  such  struc- 
tures, when  the  facts  amount  to  a  continuing  trespass  a^^inst 
the  rights  of  adjacent  property-owners,  are  not  involved,  as 
the  plaintiff  has  not  adopted  that  form  of  obtaining  relief. 
(Galway  v.  Met  E.  7?.  Co..  128  N.  Y.  132;  Uline  v.  N.  T. 
a  dk  H.  R.  R.  R.  Co.,  101  id.  98.) 
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In  this  action  the  plaintiffs  seek  to  recover  damages  to  their 
uplands,  sustained  by  the  act  of  the  defendant  in  constructing 
its  road-bed  across  the  plaintiffs'  water  front,  and  thereby  cut- 
ting off  their  access  to  the  river,  and  such  damages  are  claimed 
from  the  timeof  the  construction  of  the  railroad  to  the  com- 
mencement of  the  action.  The  court  assessed  the  damages  at 
$10,500.  This  result  was  reached  upon  the  theory  that  the 
use  of  the  plaintiffs'  premises  for  the  purpose  of  a  brick  yard 
had  been  depreciated  to  that  extent  in  consequence  of  the  con- 
struction of  the  defendant's  road.  At  the  same  time  the  court 
found  that  the  culvert,  as  a  passage-way,  was  discontinued 
about  the  year  1875,  and  the  dock  at  the  westerly  end  of  the 
culvert  was  allowed  to  go  to  decay,  as  was  also  the  cause-way 
which  connected  the  dock  with  the  brick  yard.  That  the 
plaintiffs'  lands  had  no  buildings  or  machinery  on  them  to  fit 
them  for  use  for  brick-making  purposes,  and  that  they  had 
been  in  this  situation  since  the  year  1875,  and  that  the  defend- 
ant had  in  no  wise  injured  the  plaintiffs'  lands,  except  only  to 
prevent  or  delay  the  sale  of  the  clay  thereon  for  brick-making 
purposes.  It  appears,  therefore,  from  these  findings,  that  the 
use  of  the  premises  for  brick  making  or  as  a  brick  yard  had 
been  discontinued  six  years  before  the  defendant's  road  was 
built.  Thfe  plaintiffs  asked  to  recover  in  this  action  only  such 
damages  as  they  have  sustained  up  to  the  commencement  of 
the  action,  by  reason  of  the  acts  complained  of.  As  a  basis 
for  the  estimate  the  land  must  be  taken  as  it  was  used  during 
the  time  embraced  in  the  action.  It  does  not  appear  that  the 
use  of  the  premises  as  a  brick  yard  was  discontinued  in  conse- 
quence of  the  acts  of  the  defendant,  and  that  fact  could  not 
well  be  established,  for  it  ceased  to  be  used  for  such  purpose 
long  before  the  defendant's  road  was  built.  The  proper  meas- 
ure of  damages  in  such  a  case  is  the  diminished  rental  or 
usable  value  of  the  property  as  it  was,  in  consequence  of 
the  loss  by  defendant's  acts,  of  access  to  the  river,  in  the  man- 
ner enjoyed  by  the  owner  prior  to  the  construction  of  the 
embankment  across  the  water  front  by  the  defendant.  The 
plaintifb  cannot  be  permitted  to  prove  or  allowed  to  recover 
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damages  that  they  might  have  sustained  if  they  had  put  the 
property  to  some  other  use  or  placed  other  structures  upon  it. 
{Tollman  v.  JUet.  Elevated liailroad  Co.^  121  N.  Y.  119.) 

The  damages  could  not  be  based  upon  the  rental  or  usable 
value  of  the  property  for  a  brickyard  any  more  than  they 
could  be  based  upon  their  use  for  some  other  specific  or  par- 
ticular purpose  to  which  they  were  not  in  fact  put  by  the 
ownera  The  question  is  what  damages  did  the  plaintiff  in 
fact  suffer  by  having  the  access  to  the  river  cut  off,  not  what 
they  might  have  suffered  had  the  land  been  devoted  to  some 
particular  use  to  which  it  was  not  put. 

The  proof  of  damages  on  the  part  of  plaintiff  consisted 
entirely  of  the  opinions  of  witnesses  as  to  the  rental  value  of 
the  land  in  the  absence  of  the  structure  built  by  defendant. 
This  proof  was  competent  as  far  as  it  went,  but  it  did  not 
establish  the  legal  measure  of  damages.  It  should  also  have 
been  shown  what  was  the  rental  or  usable  value  of  the 
premises  as  they  were  with  the  obstruction  which  interfered 
with  the  access  to  the  river,  as  the  difference  in  these  two  sums 
represented  the  actual  loss  caused  by  the  defendants.  The 
defendant  offered  to  prove  the  additional  cost  of  shipping  brick 
to  market  upon  the  river  rendered  necessary  by  the  construc- 
tion of  the  embankment.  This  testimony  was  objected  to  by 
the  plaintiffs  and  excluded  by  the  court,  to  which  the  defend- 
ant excepted.  This  ruling  was  erroneous.  The  additional 
expense  caused  by  the  defendant's  structure  in  the  river  of 
transporting  brick,  or  any  other  product  of  the  land,  to  market 
was  an  important  element  of  the  damages  sustained,  and  the 
defendant  should  have  been  permitted  to  prove  the  fact  in 
that  regard,  at  least  by  way  of  answer  to  plaintiffs'  theory  of 
damages.  The  method  adopted  of  establishing  the  plaintiffs^ 
damages,  therefore,  demands  a  reversal  of  the  judgment 

The  plaintiffs  were  permitted  to  recover  for  more  than  four 
years  prior  to  their  grant  of  the  land  under  water  on  the  3d  of 
March,  1885.  During  this  period  the  plaintiflfe'  rights  were 
those  of  ordinary  riparian  owners  on  the  banks  of  navigable 
rivers.    They  owned  the  uplands  bounded  by  the  river,  and 
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as  such  owners  had  the  right,  under  the  statute,  to  ap|^ly  to 
the  commissioners  of  the  land  office  for  a  grant  of  the  land 
under  water  in  front  of  their  premises.  In  this  respect  and 
on  this  branch  of  the  case,  the  facts  are  identical  with  those  in 
the  case  of  Goidd  v.  Hvdson  Ri/oer  Railroad  Omnjpany  (6 
N.  T.  522). 

K  that  case  is  to  be  followed,  the  plaintiff  cannot  recover 
any  damages  prior  to  March  3,  1885.  It  was  there  held  that 
the  owner  of  lands  on  the  Hudson  river  has  no  private  right 
or  property  in  the  waters  or  the  shore  between  high  and  low- 
water  mark  and,  therefore,  is  not  entitled  to  compensation 
from  a  railroad  company  which,  in  pursuance  of  a  grant  from 
the  legislature,  constructs  a  railroad  along  the  shore,  between 
high  and  low-water  mark,  so  as  to  cut  off  all  communications 
between  the  land  and  the  river  otherwise  than  across  the  rail- 
road.  It  is  believed  that  this  proposition  is  not  supported  by 
any  other  judicial  decision  in  this  state,  and  if  we  were  dealing 
with  the  question  now  as  an  original  one,  it  would  not  be  diffi- 
cult to  show  that  the  judgment  in  that  case  was  a  departure 
from  precedent  and  contrary  to  reason  and  justice.  It  is  no 
doubt  true  that  even  a  single  adjudication  of  this  court,  upon 
a  question  properly  before  it,  is  not  to  be  questioned  or  disre- 
garded except  for  the  most  cogent  reasons,  and  then  only  in  a 
<3a8e  where  it  is  plain  that  the  judgment  was  the  result  of  a 
mistaken  view  of  the  condition  of  the  law  applicable  to  the 
question.  But  the  doctrine  of  stare  decisis,  like  almost  every 
other  legal  rule,  is  not  without  its  exceptions.  It  does  not 
apply  to  a  case  where  it  can  be  shown  that  the  law  has  been 
misunderstood  or  misapplied,  or  where  the  former  determina- 
tion is  evidently  contrary  to  reason.  The  authorities  are 
abundant  to  show  that  in  such  cases  it  is  the  duty  of  courts  to 
re-examine  the  question.  Chancellor  Kent,  commenting  upon 
the  rule  of  stare  decisis,  said  that  more  than  a  thousand  cases 
could  then  be  pointed  out,  in  the  English  and  American 
reports,  which  had  been  overruled,  doubted  or  limited  in  their 
apphcation  He  added  that  "  it  is  probable  that  the  records 
of  many  of  tlie  courts  of  this  country  are  replete  with  hasty 
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and  crude  decisions ;  and  in  such  cases  ought  to  be  examined 
without  fear,  and  revised  without  reluctance,  rather  than  to 
have  the  character  of  our  law  impaired,  and  the  beauty  and 
harmony  of  the  system  destroyed  by  the  perpetuity  of  error/' 
(1  Kent's  Com.  [13  ed.]  477 ;  Broom's  Legal  Maxims,  153 ; 
Giford  V.  LimngsUm^  2  Denio,  392 ;  Morse  v.  Gocidy  11  N. 
Y.  281 ;  Judwn  v.  tfmy,  id.  408.) 

The  Gould  case  has  been  frequently  criticised  and  questioned 
and  it  is  believed  has  never  been  fully  acquiesced  in  by  the 
courts  or  the  profession  as  a  decisive  authority  or  a  correct 
exposition  of  the  law  respecting  the  rights  of  riparian  owners. 
{Kane  v.  N.  Y.  K  £.  H.  Co.,  125  N.  Y.  184.)  The  learned 
judge  who  gave  the  prevailing  opinion  in  the  case  assumed^ 
as  the  foundation  of  his  argument,  that  the  question  was  con* 
clusively  determined  by  the  Supreme  Court  adverse  to  the 
plaintiflE  in  I/msi/ng  v.  Smith  (8  Cowen,  146),  subsequently 
affirmed  in  the  Court  of  Errors.  (4  Wend.  9.)  That  case 
grew  out  of  the  construction  of  the  canal  basin  at  Albany,  a 
public  improvement  to  promote  commerce  and  navigation^ 
and  the  question  was  whether,  as  against  such  an  improvement^ 
the  plaintiffs  right  to  the  use  of  his  dock  and  water  front,  a» 
he  had  enjoyed  it  before,  was  exclusive.  It  may  be  conceded 
that  the  sovereign  power  in  a  work  for  the  improvement  of 
the  navigation  of  a  public  river  may  incidentally  interfere 
with  the  enjoyment  and  use  of  the  water  front  by  riparian 
owners,  but  the  power  to  grant  a  private  individual  or  corpor- 
ation the  right  to  cut  such  owner  ofiE  entirely  from  communi- 
cation with  the  stream,  without  compensation,  is  quite  another 
and  diflEerent  question.  There  is  really  no  authority  in  La/fia- 
ing  V.  Smith  for  the  support  of  such  a  proposition.  On  the 
contrary,  as  was  pointed  out  by  Judge  Andrews  in  the  Kane 
case  {/iiupra),  that  quecition  was  excluded  from  the  discussion, 
as  the  chancellor  who  delivered  the  opinion  was  careful  to 
say :  "  Whether  the  legislature  could  grant  the  right  to  any 
other  person  to  build  a  wharf  in  front  of  the  plaintiff's,  so  as 
to  destroy  his  entirely,  is  a  question  which  it  is  not  necessary 
now  to  discuss."     It  is  not  necessary  to  refer  at  much  length 
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to  the  numerous  eases  and  the  abundant  learning  to  be  found 
in  the  books  ree^pecting  the  rights  of  riparian  owners.  Th« 
authorities  on  the  general  subject  are  not  all  in  harmony,  and 
we  are  now  concerned  with  but  a  single  branch  of  an  important 
and  somewhat  complicated  subject,  namely,  the  right  of  such 
owner,  as  against  some  other  private  interest,  to  have  access  to 
and  enjoy  the  use  of  the  highway. 

It  may  be  observed,  however,  that  since  the  decision  of  the 
Gould  case  in  1852,  this  question  and  questions  of  a  kindred 
nature  have  been  elaborately  examined,  discussed  and  settled 
in  this  court,  in  our  highest  federal  tribunal,  in  the  court  of 
last  resort  in  England,  and  in  the  highest  court  of  several  of 
our  sister  states.  The  doctrine  of  that  case  has  been  repudiated 
or  ignored  in  these  decisions,  and  the  rights  of  tlie  proprietors 
oi  lands  upon  rivers  and  public  highways  determined  upon 
principles  more  in  accord  with  reason  and  justice.  The  long 
line  of  decisions  in  this  court  from  the  Story  case  (90  N.  Y. 
122),  to  the  Kane  case  (125  N.  Y.  164),  hold  that  an  owner  of 
land  abutting  upon  a  public  street  has  a  property  right  in  suck 
street  for  tlie  purposes  of  access,  light  and  air,  and  that  the 
state  has  no  power  to  grant  to  a  railroad  the  right  to  occupy 
the  street  when  such  occupation  injuriously  affects  tlie  enjoy- 
ment by  the  property  owner  of  such  rights,  except  by  tht 
exercise  of  the  power  of  eminent  domain,  and  when  a  street  ill 
thus  used  by  the  railroad,  without  condemnation  proceedings 
or  a  grant  from  the  property  owner,  it  is  responsible  to  him 
for^any  damages  resulting  therefrom.  Unless  there  is  some 
distinction  to  be  made  between  the  rights  which  pertain  to  an 
owner  of  land  upon  a  public  river  and  one  upon  a  public 
street,  which  is  not  perceived,  then  the  principles  sanctioned 
by  this  court  in  these  cases  virtually  overrule  the  GouLd  case, 
as  they  are  apparently  irreconcilable. 

The  question  respecting  the  rights  of  riparian  owners  ia 
such  a  case  was  determined  in  the  Supreme  Court  of  th% 
United  States  in  Yates  v.  Milwaukee  (10  Wall.  497). 

Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  couit^ 
staled  the  law  clearly  as  determined  by   that  court :  "  But 
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whether  the  title  of  the  owner  of  such  a  lot  extends  beyond 
the  dry  land  or  not,  he  is  certainly  entitled  to  all  the  rights  of 
a  riparian  proprietor  whose  land  is  bounded  by  a  navigable 
stream,  and  among  these  rights  are  access  to  the  navigable 
pcui;  of  the  river  from  the  front  of  liis  lot,  the  right  to  make  a 
landing,  wharf  or  pier  for  his  own  use  or  for  the  use  of  the 
public,  subject  to  such  general  rules  and  regulations  as  the 
legislature  may  see  proper  to  impose  for  the  protection  of  the 
rights  of  the  public,  whatever  these  may  be.  *  *  *  This 
ri]jarian  right  is  property  and  is  valuable,  and  though  it  must 
be  enjoyed  in  due  subjection  to  the  rights  of  the  public,  it 
cannot  be  arbitrarily  or  -capriciously  destroyed  or  impaired. 
It  is  a  right  of  which,  when  once  vested,  the  owner  can  only 
be  deprived  in  accordance  with  established  law,  and  if  necea- 
■ary  that  it  be  taken  for  the  public  good  upon  due  compensa- 
tion."    {St.  Louis  V.  Eutz,  138  U.  S.  246.) 

In  England  it  was  held  quite  recently  that  the  owner  of  an 
estate  on  the  tide-waters  of  the  Thames  was  entitled  to  com- 
pensation, not  only  for  the  land  actually  taken  under  the 
authority  of  a  statute  for  the  construction  of  a  public  road 
along  the  shore,  which  cut  off  the  owner's  access  to  the  river, 
but  also  for  the  permanent  damage  to  the  whole  estate  in  con- 
sequence of  its  change  by  the  improvement  from  river  side  to 
poad  side  property,  including  his  individual  and  particular 
right  to  use  the  shore  of  the  river.  {Buccleuch  v.  Metropdir 
ian  Board  of  Works  (L  R  [5  E.  &  I.  App.]  418.) 

In  nearly  all  of  our  sister  states  where  the  questioi^  has 
arisen  the  same  or  substantially  similar  rules  have  been  adopted. 
{Ashhy  V.  Eastern  R.  li,  Co.^  5  Met.  368 ;  Steam  Engirts  Co. 
T.  Steamship  Co.^  12  R.  I.  348 ;  Chapman  v.  O.  cfe  M.  R.  R, 
R.  Co.,  33  Wis.  629  ;  DelapUine  v.  C.  &  N.  W.  R.  Co.,  42 
id.  214;  llolton  v.  Milwaukee,  31  id.  38;  Bri^ine  v,  St. 
Poful  i&  S.  C.  R.  R.  Co.,  23  Minn.  114.) 

The  case  of  Stevens  v.  Patterson  cfe  Newark  R.  R.  Co.  (34 
N.  J.  L.  582),  in  which  a  contrary  rule  was  adopted,  was 
decided  largely  upon  the  authority  of  the  Oould  case  and  that 
of  Bucdeuch  v.  Metropolitan  Board  of  Works  (L.  R.  [5 
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Exch.]  221)  which,  as  we  have  seen,  was  subsequently  reversed 
in  the  House  of  Lords.     (Gould  on  "Waters,  §  151.) 

It  must  now,  we  think,  be  regarded  as  the  law  in  this  state 
that  an  owner  of  land  on  a  public  river  is  entitled  to  such 
damages  as  he  may  have  sustained  against  a  railroad  company 
that  constructs  its  road  across  his  water  front  and  deprives  him 
of  access  to  the  navigable  part  of  the  stream  unless  the  owner 
has  granted  the  right,  or  it  has  been  obtained  by  the  power  of 
eminent  domain.  This  principle  cannot,  of  course,  be  extended 
so  as  to  interfere  with  the  right  of  the  state  to  improve  the 
navigation  of  the  river  or  with  the  power  of  congress  to  regu- 
late commerce  under  the  provisions  of  the  Federal  Constitu- 
tion. The  plaintiffs  were,  therefore,  entitled  to  recover  such 
damages  as  they  could  prove  to  have  been  sustained  by  them 
prior  to  March  3,  1885,  but  on  account  of  the  erroneous  rules 
adopted  for  determining  the  damages,  above  pointed  out,  the 
judgment  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

All  concur. 

Judgment  reversed. 


James  E.  MoCabb,  Bespondent,  v.  Joh:»  T.  Goodfellow, 

Treasurer,  etc..  Appellant. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  1919),  which  author- 
izes an  action  against  the  president  or  treasurer  of  an  unincorporated 
as^iation  consisting  of  mpre  than  seven  members,  upon  any  cause  of 
action  for  which  plaintiff  could  maintain  an  action  against  all  of  the 
associates,  the  plaintiff,  to  maintain  the  action,  must  allege  and  prove, 
and  it  must  be  found  that  all  the  members  of  the  association  were  liable 
either  jointly  or  severally  to  pay  his  claim. 

The  individual  liability  of  the  members  of  such  an  association,  formed  for 
moral,  benevolent,  social  or  political  purposes,  on  contracts  made  by  the 
association,  its  officers  or  committees,  depends  upon  the  application  of 
the  principles  of  the  law  of  agency;  authority  to  create  such  liability 
will  not  be  presumed  or  implied  from  the  existence  of  a  general  power 
to  attend  to  or  transact  business  or  promote  the  objects  for  which  the 
Association  was  formed,  except  where  the  debt  contracted  is  necessary 
for  its  preservation. 
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An  association  of  inhabitants  of  a  town,  called  a  law  and  order  .^ague^ 
was  formed  for  the  purpose,  as  stated  in  its  constitution,  of  assisting  in. 
the  enforcement  of  excise  and  corporate  laws.  The  method  of  raising 
funds  for  the  prosecution  of  the  work  was,  aside  from  collections  at 
meetings,  by  subscriptions  to  what  was  known  as  a  guaranty  fund,  the 
subscribers  pledging  themselves  to  pay  the  sums  subscribed  in  install- 
ments as  needed  to  carry  on  the  work.  Plaintiff,  who  was  a  member 
and  one  of  the  subscribers  to  this  fund,  was  employed  by  officers  of  the 
association  as  attorney  to  prosecute  actions  and  legal  proceedings  insti- 
tuted by  it.  In  an  action  against  defendant,  as  treasurer  of  the  associa- 
tion, to  recover  a  balance  alleged  to  be  due  for  services  so  rendered,  held^ 
that  plaintiff  was  not  entitled  to  recover;  that  no  authority  was  given  to 
the  officers  to  contract  debts,  or  to  pledge  the  personal  credit  of  the 
members,  and  no  intent  shown  on  the  part  of  the  members  to  become 
personally  bound  for  any  debt  contracted  by  its  officers;  that,  on  the 
contrary,  the  scheme  of  operations  contemplated  the  raising  of  moneys^ 
to  defray  any  proper  expenses,  and  it  fairly  appeared  that  the  members, 
did  not  intend  that  dny  debts  should  be  cx)ntracted  in  excess  of  the  funds 
so  raised. 

Such  an  association  is  not  in  any  sense  a  partnership. 

National  Bank  v.  Van  Derwerker  (74  N.  Y.  284),  distinguished. 

(Argued  March  21,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme- 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  7,  1891,  which  afiinned  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  for  services  alleged  to- 
have  been  rendered  by  plaintiff,  as  attorney  for  the  Law  and 
Order  League  of  the  town  of  Kirkland,  of  which  defendant 
was  treasurer. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

C.  D.  Adams  for  appellant  "  The  league  "  is  not  such  an 
association  as  is  contemplated  by  section  1919,  Code  of  Civil 
Procedure.  It  is  not  shown  by  any  evidence  that  all  the 
members  are  liable  jointly,  or  in  any  manner.  (Boone  on 
Corp.  §§  325,  326,  329,  331 ;  Code  Civ.  Pro.  §§  1919,  1922, 
1923 ;  Sizeif"  v.  Danids^  66  Barb.  426.)  Plaintiff  cannot  main- 
tain this  action  at  law  for  his  services  against  his  associates, 
the  membership.    {McMahon  v.  Ruinble^  47  N.  Y.  67;  1ft 
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id.  112 ;  Boone  on  Corp.  §  333.)  The  prevailing  opinion  at 
General  Term  proceeds  npon  the  ajssumption  that  the  league 
was  a  genuine  joint-stock  company,  and  that  its  officers  and 
committees  possessed  the  power  to  contract  on  the  credit  of 
the  membership,  by  virtue  of  their  office  or  position.  Tins, 
is  erroneous.  (61  N.  Y.  542 ;  102  id.  355 ;  50  Barb.  158 ; 
IIT  N.  Y.  136,  147,  148;  66  Barb.  426;  123  K  Y.  612;  22 
Hun,  274.)  Overseer  Bellinger  by  attending  the  court  where 
these  cases  were  on  the  callender  for  trial  and  by  then  settling 
two  of  them,  assumed  all  these  cases  and  adopted  such  retainer 
for  the  town.  (35  N.  Y.  156,  157.)  In  each  of  the  cases 
against  Burge  and  Nolan,  nothing  was  due  the  attorney,  because 
the  cases  were  not  finished ;  each  was  still  pending.  (59  N.  Y» 
538 ;  36  id.  255,  260.) 

S.  Jfaf.  Linddey  for  respondant.  This  Law  and  Order 
League  is  an  Unincorporated  association,  consisting  of  seven  or 
more  persons  against  whose  treasurer  an  action  may  be  main- 
tained under  the  provisions  of  section  1919  cf  the  Code  of 
Civil  Procedure.  {N,  Bcmk  v.  Vanderwerker,  74  N.  Y^ 
239;  EbUngh^msen  v.  W(yrth  Club,  4  Abb.  [N.  C]  300; 
Flagg  v.  Swift,  25  Hun,  623 ;  Code  Civ.  Pro.  §  1919 ;  WeO^ 
V.  Mofiihcm,  35  N.  Y.  S.  K.  495.)  The  action  of  the  special 
or  central  and  executive  committees  bound  the  association.. 
{Potter  V.  N.  Y.  I.  Asylum,  4A  Hun,  367;  Bogardus  v.. 
Livrngston,  7  Abb.  Pr.  428.)  The  fact  that  plaintiff  was  & 
member  of  the  association  does  not  prevent  his  maintaining^ 
this  action.  (  Westcoit  v.  Fargo,  61  N.  Y.  542 ;  SalUman  v. 
Shults,  14  Hun,  256 ;  Sanders  v.  Euling,  8  Civ.  Pro.  Rep. 
166 ;  Strebe  v.  Albert,  1  C.  C.  Rep.  376 ;  Winter  v.  Manna^ 
5  Civ.  Pro.  Rep.  196 ;  OouUl  v.  Board  of  Education,  34 
Hun,  16.)  If  plaintiff  were  a  member  of  the  central  com- 
mittee, he  was  entitled  to  recover  for  his  services  as  attorney 
and  counsel.  {Jackson  v.  N.  Y.  C.  R.  E.  Co.,  2  T.  &  C, 
653  ;  58  N.  Y.  623 ;  Gould  v.  Board  of  Education,  34  Hun, 
16.)  This  action  was  properly  brought  in  the  name  of  the 
plaintiff,  and  not  in  the  name  of  Williams  &  McCabe.    (  Wood 
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V.  R  R,  R.  Co.,  72  N.  Y.  196 ;  Guy  v.  Seyhold,  97  id.  472 ; 
Barron  v.  Yost,  36  N.  T.  S.  R  380  ;  Bendel  v.  HettT^wk,  45 
How.  Pr.  202;  3  J.  &  S.  405  ;  KeU  v.  NairJyy,  10  B.  &  C. 
30.)  An  attorney  may,  at  any  proper  time,  sever  the  relation 
of  attorney  and  client  and  demand  his  pay.  {B(xthg(Ue  v. 
Raskin,  59  N.  Y.  535 ;  Castro  v.  BmneU,  2  Johns.  296.) 

Matnard,  J.  This  action  most  be  upheld,  if  at  all,  under 
section  1919  of  the  Code  of  Civil  Procedure,  which  provides 
that  an  action  may  be  maintained  against  the  president  or 
treasurer  of  an  unincorporated  association  consisting  of  seven 
or  more  persons,  upon  any  cause  of  action  for  which  the  plain- 
tiff might  maini;ain  such  an  action  against  all  the  associates  by 
reason  of  their  liability  therefor,  either  jointly  or  severally. 
Under  the  subsequent  sections  of  the  Code  (1921,  1922),  the 
judgment  recovered  does  not  bind  the  property  of  the  officer, 
and  the  execution  issued  must  require  the  sheriff  to  satisfy  it 
out  of  any  personal  property  belonging  to  the  association  or 
owned  jointly  or  in  common  by  all  the  members  thereof,  but 
must  omit  any  direction  respecting  real  property. 

Where  such  an  action  has  been  brought,  another  action  for 
the  same  cause  shall  not  be  brought  against  the  members  of 
the  association  until  the  return  unsatisfied,  wholly  or  in  part, 
of  an  execution  upon  a  judgment  against  tlie  officer.  The 
plaintiff,  however,  is  not  bound  to  sue  the  officer,  for  section 
1923  provides  that  he  may,  in  the  first  instance,  bring  liis 
action  against  all  the  members  of  the  association.  It  will 
thns  be  seen  that\he  right  to  maintain  the  action  against  the 
officer  is  conferred  upon  the  plaintiff  for  his  convenience  and 
in  order  that  he  may  more  speedily  reach  the  personal  prop- 
erty of  the  association  for  the  satisfaction  of  any  judgment 
which  he  may  recover.  But  the  plaintiff  cannot,  in  any  case, 
maintain  such  an  action  against  the  officer,  unless  the  debt, 
which  he  seeks  to  recover,  is  one  upon  which  he  could  main- 
tain an  action  against  all  the  associates  by  reason  of  their 
liability  therefor,  either  jointly  or  severally.  This,  therefore, 
is  the  test  to  be  applied  in  tlie  present  case.      The  plaintiff 
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mast  allege  and  prove,  and  the  court  must  find  that  all  the 
members  of  the  association  were  liable,  either  jointly  or  sever- 
ally, to  pay  the  plaintiff  the  amount  of  his  claim,  or  the  judg- 
ment in  this  action  cannot  stand. 

The  defendant  was  the  treasurer  of  a  Law  and  Order  League, 
an  association  oi^anized  in  and  for  the  town  of  Kirkland, 
Oneida  county,  in  December,  1886.  It  eventually  consisted 
of  two  hundred  and  seventy  members,  of  whom  the  plainti£f 
was  one.  It  was  formed  pursuant  to  a  resolution  adopted  at 
a  public  meeting  of  citizens,  which  declared  that  they  volun- 
tarily associated  themselves  together  for  the  purpose  of  form- 
ing such  a  league,  the  object  of  which  should  be  to  give  their 
personal  and  united  influence,  and,  if  need  be,  their  material 
aid  to  assist  the  town  and  village  officers  in  enforcing  the 
excise  and  corporate  laws.  A  constitution  was  at  the  same 
time  adopted,  to  wliich  each  member  subscribed  his  name, 
which  stated  that  the  object  of  the  league  should  be  to  unite, 
as  far  as  possible,  all  the  orderly  and  law-abiding  citizens  of 
the  town  in  giving  moral  support  and  aid  in  all  proper  ways 
to  the  village  and  town  officers  while  in  the  discharge  of  their 
official  duties,  and  to  see  that  they  were  faithful  in  enforcing 
all  village  and  town  laws,  and  especially  those  intended  to 
regulate  the  traffic  in  intoxicating  drinks ;  and  that  the  mem- 
bers of  the  league  should  consist,  first,  of  all  the  members  of 
the  special  or  central  committee  composed  of  three  persons 
appointed  by  each  church  and  temperance  society  in  the  town 
and  three  members  appointed  by  the  league  itself  and,  second, 
of  all  other  persons  willing  to  pledge  themselves  individually 
by  signing  the  constitution,  that  they  will  give  personal  or 
material  aid  when  needed  to  make  efEective  the  object  of  the 
league. 

A  president,  two  vice-presidents  and  a  secretary  were  pro- 
vided for,  whose  duties  were  defined  to  be  the  same  as  of  those 
chosen  in  similar  associations,  and  they  were  to  constitute  the 
executive  committee  of  the  special  or  central  committee,  and 
also  of  the  league.  Eegular  meetings  of  the  executive  and 
special  committees  were  to  be  held  on  the  third  Tuesday 
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evening  of  each  month,  for  the  purpose  of  hearing  reports  and 
adopting  such  measures  as  their  united  counsel  and  wisdom 
might  decide  upon  as  necessary  to  carry  out  the  letter  and 
spirit  of  the  league. 

The  method  of  raising  funds  for  the  prosecution  of  their 
work  seems  to  have  been  in  part  by  collections'at  meetings, 
but  mainly  by  subscriptions  to  what  was  known  as  the  guarantee 
fund,  by  which  each  subscriber  pledged  himself  to  pay  a 
specific  sum  in  such  installments  as  might  be  needed,  to  carry 
out  the  work  of  the  enforcement  of  the  excise  laws.  The 
plaintiff  was  one  of  the  subscribers  to  this  fund,  which  amounted 
■to  over  $1,200.  Whether  all  of  the  subscribers  were  members 
of  the  league  does  not  appear. 

The  plaintiff,  who  is  an  attorney,  sues  for  services  rendered, 
as  he  alleges,  in  the  prosecution  of  actions  for  penalties  and  in 
other  legal  proceedings  brought  and  instituted  by  the  associa- 
tion and  under  an  employment  by  them.  The  referee  has 
found  that  the  league,  through  its  officers,  duly  authorized 
agents  and  committees,  retained  him  to  perform  these  services 
and  to  bring  these  actions,  and  that  his  services  were  of  the 
value  of  $1,850,  including  necessary  disbursements ;  that  he 
has  received  on  account  thereof  $175,  leaving  $1,680  due  and 
payable,  for  which  judgment  is  ordered. 

So  far  as  this  is  to  be  considered  as  a  finding  that  tlie 
individual  members  of  the  league  became  bound  under  any 
agreement,  express  or  implied,  to  pay  plaintiff  for  his  serv- 
ices, we  think  it  is  a  finding  not  supported  by  the  evi- 
dence. We  fail  to  discover  anything  in  the  organization  of 
Ijhis  association,  or  in  its  constitution,  or  professed  objects, 
or  in  the  methods  which  it  adopted  for  the  conduct  of  its 
affairs,  which  indicates  an  intention  on  the  part  of  these 
members  to  become  personally  bound  for  any  debts  con- 
tracted by  its  officers  and  committees  beyond  what  might 
be  necessary  for  the  maintenance  of  its  existence.  The  scheme 
of  its  operations  seems  to  have  contemplated  the  raising  of 
money  by  collections  and  voluntary  subscriptions  to  be  placed 
at  the  disposal  of  its  committees  for  the  purpose  of  defraying  any 
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proper  eicpenses  which  they  might  incur,  and  no  authority  was 
given  to  any  officer,  agent  or  committee  of  the  association,  to 
pledge  without  limit  the  personal  credit  of  its  members. 

The  transitory  character  of  the  organization  also  renders  it 
improbable  that  the  people  who  joined  it  ever  intended  to 
authorize  the  transaction  of  business  upon  their  individual 
•credit. 

It  was  one  of  those  spasmodic  moral  movements,  which  have 
their  origin  because  of  the  laxity  of  the  administration  of  the 
police  regulations  of  the  community,  and  which  inevitably 
subside  when  the  exigency  for  their  creation  has  ceased,  or 
when  tlie  zeal  of  their  members  has  spent  its  force.  The  plain- 
tiff belonged  to  the  order,  subscribed  to  its  funds  and  must  be 
•charged  with  full  knowledge  of  its  scope  and  powers.  It  was 
not  in  any  sense  a  partnership.  In  Lindley  on  Partnerships 
•(2d  Am.  ed.  p.  50)  it  is  said :  "  It  is  a  mere  misuse  of  words 
io  call  such  associations  partnerships,  and  if  liabilities  are  to 
be  fastened  on  any  of  their  members  it  must  be  by  reason  of 
the  acts  of  those  members  themselves,  or  by  reason  of  the  acts 
of  their  agents,  and  the  agency  must  be  made  out  by  the  per- 
son who  relies  on  it,  for  none  is  implied  by  the  mere  fact  of 
association." 

In  this  respect  there  is  a  plain  distinction  between  associations 
formed  for  the  purpose  of  pecuniary  profit  and  those  formed 
for  other  objects. 

In  JVaU.  Bank  v.  Van  Derwerker  (74  N.  T.  234),  the  asso- 
ciation belonged  to  the  former  class  and  was  engaged  in  a 
commercial  enterprise,  and  it  was  shown  that  the  officer  con- 
tracting the  debt  had  authority  to  bind  its  members.  Such 
associations  have,  in  fact,  all  the  powers  and  incidents  of  a 
partnership  and  their  transactions  are  governed  by  the  law 
relating  to  such  adventures;  but  associations  formed  for  moral, 
"benevolent,  social  or  political  purposes,  rest  upon  a  different 
1)a8i8.  The  individual  liability  of  the  members  for  contracts 
made  by  the  association  or  its  officers  or  committees,  depend 
upon  the  application  of  the  principles  of  the  law  of  agency, 
iuid  authority  to  create  such  liability  will  not  be  presumed  or 
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implied  from  the  existence  of  a  general  power  to  attend  to  or 
transact  the  business,  or  promote  the  objects  for  which  the 
association  was  formed,  except  where  the  debt  contracted  is 
necessary  for  its  preservation. 

In  Flemyng  v.  Hector  (2  M.  &  W.  172),  the  committee  had 
authority  to  "  manage  the  affairs  of  the  club,"  and  it  was  held 
that  the  members  were  not  individually  liable  for  debts  incurred 
by  a  committee  for  work  done  or  goods  furnished,  as  the  com- 
mittee had  no  authority  to  pledge  the  personal  credit  of  its 
members. 

In  Todd  V.  Emly  (7  M.  &  W.  427),  a  fund  was  subscribed 
to  be  administered  by  a  committee  and  it  was  held  that  the 
authority  of  the  committee  was  confined  to  the  administration 
of  the  fund  and  that  they  were  not  empowered  to  deal  upon 
credit  except  for  such  articles  as  it  might  be  immediately 
necessary  for  them  to  have  purchased  on  credit.  So  it  has 
been  held  that  the  general  regulation  of  a  club  vesting  the 
conduct  of  all  its  concerns  in  a  committee,  does  not  authorize 
the  committee  to  raise  money  by  debentures,  or  otherwise  to 
pledge  the  ci'edit  of  its  members.  {In  re  St.  James  Club^  2 
DeG.,  M.  &  G.  383.)  Other  English  cases  to  the  same  effect 
are  CaMicott  v.  Griffiths  (8  Exch.  898) ;  Wood  v.  Fmch  (2  F.  & 
F.  447);  Bailey  v.  Macaulay  (19  L.  J.  [Q.  B.]  73).  These 
decisions  have  been  followed  by  the  American  cases.  Ash  v. 
Guie  (97  Pa.  St.  493) ;  Ferris  v.  Thaw  (5  Mo.  App.  279) ; 
Richmond  v,  Jvdy  (6  id.  466) ;  Devoss  v.  Gray  (22  Ohio  St. 
159). 

Granting  that  the  members  of  the  league  had  knowledge  of 
the  plaintiff's  employment  by  their  president,  or  by  the  general 
or  executive  committee  and  of  the  rendition  of  these  services 
and  ratified  and  approved  of  his  retainer,  it  does  not  follow 
that  they  became  personally  obligated  to  pay  them. 

The  record,  we  think,  very  clearly  shows  that  they  had  no 
reason  to  suppose  that  the  committee  so  employed  the  plain- 
tiff upon  their  individual  credit.  On  the  contrary  it  fairly 
appears  that  they  expected  that  his  compensation,  aa  well  as 
the  other  expenses  incurred  by  the  officers  and  committee6> 
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were  to  be  met  by  the  funds  voluntarily  contributed  for  that 
purpose  and  placed  at  the  disposal  of  the  committees  and  that 
they  did  not  intend  there  should  be  any  debts  contracted  in 
excess  of  those  funds. 

The  plaintiff,  as  a  member  of  the  organization,  must  have 
so  understood  it.  His  conversations  with  the  president  and 
the  letters  put  in  evidence  upon  the  subject,  all  refer  to  the 
moneys  subscribed  or  contributed,  as  affording  the  means  out 
of  which  he  was  to  be  paid.  Having,  therefore,  failed  to 
establish  the  liability  of  his  associates  for  the  debt,  upon  which 
he  brought  his  suit,  the  plaintiff  was  not  entitled  to  recover. 

The  order  and  judgment  appealed  from  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event 

All  concur. 

Judgment  reversed. 


Philip  D.  "Wheatland,  Respondent,  v,  6.  Mobris  Pbyob  et 

al..  Appellants. 

The  rule  of  constructive  notice  to  a  principal  has  no  operation  in  a  case 
where  the  agent  himself  has  not  receive<i  actual  notice. 

Jn  an  action  to  recover  a  balance  alleged  to  be  due  plaintiff,  who  was 
doing  business  in  Boston,  from  the  firm  of  P.  A  Co.,  composed  of 
defendants,  doing  business  in  New  York,  it  appeared  that  plamtifl 
made  a  loan  to  defendant  P.  individually,  and  for  the  purpose  of 
procuring  repayment  drew  a  draft  upon  him  for  the  amount  and 
deposited  it  to  his,  plaintiff's,  credit  with  a  Boston  bank,  which  indorsed 
and  sent  it  for  deposit  to  its  credit  to  a  New  York  bank ;  that  bank  pre- 
sented it  for  payment,  received  a  firm  check  for  the  amount,  sur- 
rendered the  draft  and  subsequently  obtained  payment  of  the  check. 
Defendants  claimed  that  said  bank  acted  in  the  transaction  as  agent  for 
plaintiff;  that  it  had  notice  when  it  took  the  check  that  the  firm  property 
was  appropriated  to  pay  the  individual  debt  of  P.,  and  that  plaintiff  was 
chargeable  with  such  notice  and  so  became  obligated  to  account  to  the 
firm  for  the  money.  Heldy  untenable;  that  the  Boston  bank  when  it  took 
P. '8  draft  and  gave  plaintiff  credit  therefor  became  the  owner  of  it,  and 
so  plaintiff  was  not  responsible  for  the  manner  of  its  collection;  also 
that,  assuming  the  Boston  bank  was  plaintiff's  agent  for  the  purpose  of 
collecting  the  draft,  the  New  York  bank  became  its  agent,  not  plain- 
tiffs, and  so,  if  the  latter  knew  that  the  draft  was  paid  with  firm  funds, 
while  its  knowledge  could  be  attributed  to  its  principal,  the  Boston 
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bank,  it  could  not  be  imputed  to  plaintiff,  and  he  was  not  liable  to  account 
to  defendants  for  the  money  so  received. 

(Argued  March  21,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  entered  upon  an  order 
made  May  15,  1891,  which  affirmed  a  judgment  in  favor  of 
plainti£F,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  a  balance  claimed  to  be 
due  upon  an  account  between  the  parties. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  C.  HoU  for  appellants.  The  referee  erred  in  refusing 
to  deduct  from  the  plaintiffs  claim  the  sum  of  $1,700  paid  out 
of  the  firm  assets,  upon  Wheatland's  draft  on  Prior  for  $1,700, 
dated  June  11,  1889.  {DeHb  v.  Halsey^  16  Johns.  28 ;  Rogers 
T.  Bachelor,  12  Pet  229  ;  Geery  v.  Cochroft,  1  J.  &  S.  146  ; 
Elliot  V.  Dudley,  19  Barb.  329 ;  A.  JV.  Bcmk  v.  Savery,  82 
K  Y.  299 ;  U.  J\\  Bank  v.  UrtderhUl,  102  id.  336 ;  KendaU 
V.  Wood,  L.  R.  [6  Ex.]  243 ;  Morio/rity  v.  Bailey,  46  Conn. 
592.)  The  General  Term  erred  in  holding  that  it  had  no 
power  to  review  the  questions  of  fact  {Finch  v.  Parker,  49 
N.  Y.  1 ;  Godfrey  v.  Moser,  66  id.  250 ;  Baird  v.  -Mayory 
etc,,  96  id.  576;  Aldridge  v.  Aldridge,  120  id.  614;  Heody 
v.  Clark,  120  id.  642 ;  Nostrand  v.  Kniyht,  123  id.  618  ;  P., 
«^.,  Co,  V.  Hopatcong,  127  id.  212.) 

Michael  H,  Cardoso  for  respondent.  The  referee  has 
properly  found  upon  conflicting  testimony  that  the  drafts  of 
January  thirty-first,  February  fifth,  February  twenty-seventh 
and  March  twentieth  for  $1,000,  $1,050,  $1,200,  $3,125,  were 
firm  transactions.  {F.  N.  Bank  v.  Morgan,  73  N.  Y.  593.) 
The  draft  for  $1,700,  drawn  June  eleventh  by  plaintiff  on 
Pryor  individually,  was  properly  disallowed  as  a  claim  against 
the  plaintiff.  ( U,  K  Bank  v.  UnderhiU,  102  K  Y.  336 ;  21 
Hun,  178;  Elliot  v.  Dudley,  19  Barb.  326.)  The  referee 
properly  admitted  testimony  of  Bacon  as  to  the  contents  of 
the  accomit  kept  by  the  plaintiff  with  the  defendants,  showing 
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that  the  disputed  drafts  were  regularly  entered  in  the  firm 
account     {Smith  v.  Sents^  60  Hun,  85.) 

Eabl,  Ch.  J.  Between  October,  1887,  and  July,  1889,  the 
plaintiff  was  a  broker  in  Boston  and  the  defendants  were  a  firm 
of  brokers  doing  business  in  the  city  of  New  York,  and  during 
that  time  the  plaintiff  and  defendants  had  numerous  and 
extensive  dealings  with  each  other.  The  plaintiff  drew 
numerous  drafts  upon  the  defendants,  and  they  drew  drafts 
upon  him.  Tlie  firm  of  the  defendants  was  dissolved  in  the 
latter  part  of  June,  1889,  and  the  business  dealings  between  the 
parties  then  ceased.  The  plaintiff  thereafter,  in  July,  com- 
menced this  action,  claiming  that  upon  the  dealings  between 
them  there  was  the  sum  of  $11,000  due  to  him  from  them. 
They  in  their  answer  denied  that  they  were  indebted  to  him,  but 
on  the  contrary  claimed  that  there  was  a  small  balance  due  to 
them.  The  action  being  at  issue  was  referred,  and  the  referee 
found  the  sum  of  $9,537.63,  besides  interest,  due  the  plaintiff. 

There  is  no  dispute  that  the  sum  found  by  the  referee  in 
favor  of  the  plaintiff  was  due  to  him,  either  from  the  defendants 
as  a  firm,  or  from  the  defendant  Prj^or  individually.  Upon 
the  trial  the  plaintiff  claimed  and  gave  evidence  tending  to 
show  that  the  sum  was  due  to  him  from  the  firm.  The  defend- 
ants, on  the  contrary,  claimed  and  gave  evidence  tending  to 
fihow  that  it  was  due  from  Pryor  individually.  The  indebted- 
ness found  by  the  referee  was  created  by  drafts  drawn  by  the 
defendants  in  their  firm  name  upon  him  and  paid  by  him.  It 
was  their  contention  upon  the  trial  that,  although  these  drafts 
were  in  form  the  drafts  of  the  firm,  they  were  caused  to  be 
drawn  by  the  defendant  Pryor  in  pursuance  of  an  arrangement 
between  him  and  the  plaintiff  to  effect  a  loan  by  the  plaintiff 
to  him  individually,  and  that  the  money  obtained  upon  the 
drafts  was  a  loan  to  him  individually.  The  evidence  as  to  these 
drafts  and  the  purpose  for  which  they  were  drawn  was  confiict- 
ing,  and  upon  the  conflicting  evidence  the  referee  found  that 
the  money  was  advanced  and  loaned  by  means  of  these  drafts 
to  the  firm,  and  that  the  firm  became  indebted  to  him.     The 
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findings  of  the  referee  having  been  afSrmed  at  the  General 
Term,  are  conclusive  upon  us. 

The  counsel  for  the  defendants  contends,  however,  that  the 
General  Term  did  not  exercise  the  jurisdiction  which  it 
undoubtedly  possessed  to  review  the  findings  of  tlie  referee 
upon  the  evidence,  and  that  it  assumed  that  it  was  concluded 
by  the  findings,  and  he  reaches  this  conclusion  by  reading  the 
opinion  pronounced  at  the  General  Ternu  We  have  frequently 
said  that  we  cannot  look  at  the  opinion  read  in  the  court  below 
for  the  purpose  of  determining  whether  it  exercised  its  juris- 
diction or  not.  To  determine  that  question,  we  always  look  at 
its  order  or  judgment.  Looking  there,  we  find  nothing  upon 
the  subject. 

Our  attention  is  called  to  several  exceptions  taken  during  the 
progress  of  the  trial  in  the  reception  and  exclusion  of  evidence. 
We  have  given  them  careful  consideration,  and  do  not  believe 
that  any  of  them  point  out  error  prejudicial  to  the  defendants. 

There  is  one  item,  however,  in  controversy  between  the 
parties  to  which  we  will  give  particular  attention.  On  the 
28th  day  of  May,  1889,  the  defendant  Pryor,  in  his  individual 
name,  drew  a  draft  upon  the  plaintiff  for  $1,700,  which  the 
plaintiff  paid  as  a  loan  to  him  individually.  On  the  eleventh 
day  of  June  thereafter,  for  the  purpose  of  procuring  repay- 
ment of  the  loan  thus  made,  the  plaintiff  drew  upon  Pryor 
individually,  a  draft  for  $1,700,  payable  on  demand  to  the 
order  of  himself.  That  draft  he  indorsed  and  took  to  the 
International  Trust  Company  of  Boston,  and  there  deposited 
it  to  his  credit,  and  the  trust  company  indorsed  it  and  sent  it 
for  deposit  to  its  credit  to  the  National  Bank  of  the  Republic, 
of  New  York,  and  that  Bank,  on  the  twelfth  day  of  June,  pre- 
sented the  draft  for  payment  at  the  defendants'  office,  where 
it  was  made  payable,  and  there  it  received  a  check  in  the  fol- 
lowing form : 

"New  York,  June  12,  1889. 

"  Seaboard  National  Bank  pay  to  the  order  of  George  R 
Bumrill,  or  ourselves  seventeen  hundred  dollars.     $1,700. 

"  S.  MORRIS  PRYOR  &  CO." 
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Indorsed  upon  tlie  check  were  these  words :  "  Pay  to  the 
order  of  the  Bank  of  the  Republic,  George  B.  Rnmrill."  The 
Bank  of  the  Republic  then  surrendered  the  draft  drawn  by 
the  plaintiff  and  subsequently  obtained  payment  of  the  check. 
The  claim  of  the  defendants  is  that  the  Bank  of  the  Republic 
in  presenting  the  draft  and  receiving  payment  thereof,  acted 
as  the  agent  of  the  plaintiff ;  that  when  it  took  the  firm  check 
and  drew  the  money  thereon  it  had  notice  that  the  firm  prop- 
erty was  appropriated  to  pay  the  individual  debt  of  Pryor ; 
that  that  notice  was  imputable  to  the  plaintiff,  and,  therefore, 
that  the  funds  of  the  firm  were  appropriated  to  the  knowledge 
of  the  plaintiff  to  pay  the  individual  debt  of  Pryor  to  himself ; 
that  he  thus  became  obliged  to  refund  the  money  to  the  firm, 
and  that  the  defendants  should,  therefore,  have  had  credit  for 
that  amount.  To  sustain  his  contention  the  defendants'  coun- 
sel cites  the  following,  among  other  authorities :  (Dob  v.  Ilal- 
sei/y  16  Johns.  38 ;  Elliott  v.  Dudley,  19  Barb.  329 ;  Atlantic 
State  Bank  v.  Save?y,  82  N.  Y.  299 ;  Union  Nat  Bank  v. 
UnderhiUy  102  id.  336 ;  Rogers  v.  Bachelor^  12  Peters,  229 ; 
Moriarity  v.  Bailey ^  46  Conn.  592 ;  KendaU  v.  Wood^  L.  R.  [6 
Ex.]  243.)  "We  do  not  think  any  of  these  authorities  are  appli- 
cable to  this  case.  As  we  understand  the  evidence  the  Boston 
bank  took  his  draft  from  the  plaintiff  and  gave  him  credit  there- 
for in  its  account  with  him,  and  thus  it  became  the  owner  of 
the  draft,  and  thereafter  it  dealt  wifh  it  as  the  owner  thereof 
upon  its  own  account.  The  plaintiff  received  the  amount  of  the 
draft  drawn  by  himself  upon  Pryor  individually,  not  from 
the  firm,  but  from  the  trust  company  to  which  he  delivered  it, 
and  thus  he  came  under  no  obligation  whatever  to  the  defend- 
ants on  account  of  the  transaction.  For  this  conclusion,  if 
any  authority  were  needed,  the  case  of  Moriarity  v.  Bailey 
{8uprd)y  is  precisely  in  point.  In  that  case  there  was  the  firm  of 
Moriarity  and  Bailey,  and  Moriarity  made  his  individual  note 
payable  to  A.  or  order,  and  A.  had  it  discounted  upon  his 
indorsement  at  a  bank,  and  Moriarity  paid  it  to  the  bank  when 
due  out  of  the  partnership,  funds ;  and  it  was  held  that  A.  was 
not  chargeable  with  the  partnership  funds  thus  used,  although 
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he  was  an  indorser  of  the  note  and  interested  in  the  paymenty 
the  money  having  been  received  by  the  bank,  and  not  by  him. 
Here,  after  the  plaintiff  transferred  this  draft  to  the  Boston 
trust  company,  he  could  be  made  liable  thereon  only  by  such 
proceedings  as  would  charge  him  as  a  drawer  and  indorser 
thereof. 

But  further,  if  we  assume  that  the  plaintiff  employed  the 
Boston  trust  company  to  collect  the  draft  on  Pryor,  and  that 
the  trust  company  thus  became  his  agent  for  that  purpose, 
then  the  Bank  of  the  Republic  became  the  agent  of  the  trust 
company  and  not  of  the  plaintiff.  {AUen  v.  Merchant^  Bamh 
of  New  YorJc^  22  Wend.  215 ;  Commercial  Bank  of  Perm. 
V.  Union  Bank  of  New  York^  11  N.  Y.  203 ;  AyrauU  v. 
Pacife  Bank^  47  id.  570.)  The  Bank  of  the  Republic  did 
not  become  responsible  to  the  plaintiff,  and  the  plaintiff  could 
not  in  any  way  control  or  direct  its  conduct  in  the  discharge 
of  tlie  duty  which  it  had  assumed  to  the  trust  company. 
Therefore,  if  upon  the  facts  assumed,  it  knew  that  the  draft 
drawn  on  Pryor  individually  was  paid  with  firm  funds,  while 
that  knowledge  could  be  attributed  to  its  principal,  the  trust 
company,  it  could  not  be  attributed  to  the  plaintiff  who  was 
not  its  principal.  The  reason  for  the  rule  which  imputes 
knowledge  of  an  agent  to  his  principal  is  thus  stated  in  Story 
on  Agency  (§  140) :  "  Upon  general  principles  of  public  policy, 
it  is  presumed  that  the  agent  has  communicated  such  facts  to 
the  principal,  and  if  he  has  not,  still  the  principal,  having 
entrusted  tlie  agent  with  the  particular  business,  the  other 
party  has  a  right  to  deem  his  knowledge  and  acts  obligatory 
upon  the  principal,  otherwise  the  neglect  of  the  agent,  whether 
designed  or  undesigned,  might  operate  most  injuriously  to  the 
rights  of  such  party."  Now,  within  the  reason  of  this  rule^ 
could  the  constructive  or  imputed  notice  of  the  Boston  trust 
company — it  having  no  actual  notice — be  imputed  to  the  plain- 
tiff ?  There  can  be  no  presumption  that  it  communicated  to 
the  plaintiff  knowledge  which  it  did  not  have ;  and  in  omit- 
ting to  communicate  to  the  plaintiff  knowledge  which  it  did 
not  have,  it  was  guilty  of  no  wrong  and  no  neglect  of  duty* 
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The  nile  of  constructive  notice  to  a  principal  can  have  no 
operation  whatever  in  a  case  where  the  agent  hiniself  has  not 
received  actual  notice.  There  are  undoubtedly  cases  where 
an  agent  is  autliorized  by  his  principal  to  employ  sub-agents^ 
and  where  the  nature  of  the  business  entrusted  to  the  agent  is 
such  that  it  nciust  be  assumed  he  was  authorized  to  employ  sub- 
agents  for  the  principal ;  and  in  such  cases  it  is  frequently  true 
that  both  the  agent  and  the  sub-agents  are  the  representatives 
of  the  principal,  and  the  knowledge  which  either  of  them 
acquired  in  the  business  may  be  imputed  to  the  principal 
But  here  it  is  settled  upon  abundant  authority  that  the  agent 
employed  by  the  Boston  trust  company  to  collect  this  draft  had 
no  relation  whatever  to  the  plaintiff,  and  owed  a  duty  —  not 
to  the  plaintiff  —  but  solely  to  the  trust  company.  So  in  any 
view  of  tliis  case,  the  knowledge  acquired  by  the  Bank  of  tlie 
Republic  when  it  received  the  firm  check  in  payment  of  the 
draft  upon  Pryor  individually,  cannot  be  imputed  to  the  plain- 
tiff. The  plaintiff  in  the  end,  in  some  form,  received  hie 
money  from  the  Boston  trust  company  in  good  faith,  without 
notice,  and  he  cannot  be  made  to  account  for  it  to  the  defend- 
ants.    {Stephens  v.  Boa/rd  of  Edv^ation^  79  N.  Y.  183.) 

The  judgment  should  be  afSrmed  with  costs. 

All  concur. 

Judgment  affirmed. 
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Thb  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  Bespondent,  v.  The  Dry  Dock,  East  Broad- 
way AND  Battery  Kailroad  Company,  Appellant 

The  charter  under  which  defendant  operates  its  street  railroad  (Cliap. 
512,  Laws  of  1800)  provides  that  said  railroad  "shall  be  run  as  often  us 
the  convenience  of  passengers  may  require  and  shall  be  subject  to  such 
reasonable  rules  and  regulations  in  respect  thereto  as  the  common  coun- 
cil of  the  city  of  New  York  may  from  time  to  time  by  ordinance  pre- 
scribe." The  said  common  council  passed  an  ordinance  requiring  street 
surface  railroads  to  run  "not  less  than  one  car  every  twenty  minutes 
between  the  hours  of  12  midnight  and  6  o'clock  a.  m.,  each  and  every 
day,  both  ways,  for  the  transportation  of  passengers."  In  an  action  to 
recover  the  penalty  prescribed  for  a  violation  of  the  ordinance,  Iield,  that 
while  the  authority  of  the  common  council  was  qualified  as  to  defendant, 
and  an  unreasonable  regulation  would  not  be  obligatory  upon  it,  the 
presumption  was  in  favor  of  the  reasonableness  of  the  ordinance,  and 
the  burden  was  upon  it  to  show  the  contrary. 

Defendant  offered  evidence  on  the  trial  to  the  effect  that  it  ran  its  cars  for 
a  time  in  obedience  to  the  ordinance,  and  that  they  ran  empty,  often  not 
carrying  a  single  passenger.  This  evidence  was  objocted  to  and  excluded. 
Held,  error;  that  the  evidence  was  proper,  as  bearing  upon  the  question 
of  the  reasonableness  of  the  ordinance. 

Also  held,.the  fact  that  defendant  operated  branches  of  its  road  on  parallel 
avenues,  and  that  upon  one  branch  cars  were  run  in  compliance  with  the 
ordinance,  but  not  upon  the  other,  was  not  a  sufficient  compliance  with 
the  ordinance. 

(Argued  March  21,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  June  22, 1891,  which  affirmed  a  judgment 
in  favor  of  plaintifE  rendered  by  a  District  Court  of  the  city  of 
New  York. 

This  action  was  brought  to  recover  a  penalty  for  an  allied 
violation  by  defendant  on  July  11,  1890,  of  an  ordinance  of 
the  common  council  of  the  city  of  New  York,  relating  to  the 
running  of  street  cars  in  said  city,  which  took  effect  July  8, 
1890. 

Defendant  commenced  complying  with  said  ordinance  on 
all  its  lines  July  28,  1890,  and  upon  the  trial  offered  to  show, 
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in  substance,  that  since  that  date,  between  midnight  and  six 
o'clock  A.  M.  there  were  no  passengers,  and  that,  as  a  rule,  the 
cars  were  empty.     This  was  exchided  under  plaintifPs  objec- 
tion, to  which  defendant  duly  excepted. 
Further  facts  are  stated  in  the  opinion. 

John  JH,  Seribner  for  appellant.  The  alleged  ordinance  is 
absolutely  void  as  against  the  defendant  in  this  action  because 
the  common  council  had  no  right,  power  or  authority  to  pass 
or  adbpt  the  same.  {Mayor  v.  8.  A.  R.  R,  Co.y  32  N.  Y. 
361 ;  Mayor  v.  T.  A.  R.  R.  Co.,  33  id.  42 ;  U.  S.  Const, 
art.  1,  §  10;  People  v.  O'Brien,  111  K  Y.  39,  40-43 ;  Ban- 
olds  V.  StO'tej  89  id.  36 ;  Dartmmtth  CoUege  v.  Woodward,  4 
Wheat  519;  Fletcher  v.  PecJc,  6  Cranch.  87,  137;  State  oj 
New  Jersey  v.  Wilson,  7  id.  164 ;  People  v.  Stsphens,  71  N. 
Y.  549 ;  McMaster  v.  State,  108  id.  555.)  The  court  below 
erred  in  excluding  evidence  offered  by  the  defendant  which 
would  have  demonstrated  the  unreasonableness  of  the  ordi- 
nance in  question  by  proving  that  the  cars  run  by  the  defend- 
ant between  midnight  and  five  o'clock  a.  m.  since  the  adoption 
of  the  alleged  ordinance  have  carried  no  passengers  and  are 
not  required  for  public  convenience.  (Laws  of  1860,  chap. 
512,  §  2;  Id.  chap.  10;  Long  Island  City  v.  Z.  T.  R,  R.  Co., 
79  N.  Y.  564 ;  Mat/or  v.  S.  A.  R.  R.  Co.,  32  id.  261 ;  People 
V.  O^Brien,  111  id.  39.)  The  common  council  of  the  city  of 
New  York  has  no  power  to  legislate  in  regard  to  the  defend- 
ant's railroad,  except  that  by  chapter  512,  Laws  of  1860,  the  said 
railroad  is  made  "subject  to  such  reasonable  rules  and  regula- 
tions in  respect  thereto  as  the  common  council  of  the  city  of 
New  York  may  from  time  to  time  by  ordinance  prescribe." 
(Laws  of  1860,  chap.  512,  §  2.)  The  plaintiffs  failed  to  prove  the 
cause  of  action  alleged  in  the  complaint.  {C,  etc.,  R.  Co.  v. 
Minnesota,  134  U.  S.  418;  Laws  of  1860,  chap.  512,  §  2; 
Stone  V.  F.  Z.  cfe  T.  Co.,  116  U.  S.  331.)  The  question 
whether  the  ordinance  on  which  this  suit  is  founded  is  reason- 
able or  not,  is  a  question  of  law  to  be  decided  by  the  court. 
{HUbbard  v.  E.  R.  R.  Co..  15  N.  Y.  455 ;  Vedder  v.  Fellows, 
SicKELs— Vol.  LXXXVIII.        14 
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20  id.  126 ;  Tawnsend  v.  iT.  Y.  C.  R.  li.  Co.,  56  id.  300 ; 
Avery  v.  N.  T.  C.  R.  E.  Co.,  121  id.  44;  B.  C.  B.  B.  Co. 
v.  City  of  Brooklyn,  37  Hun,  413 ;  Laws  of  1860,  chap.  10  ; 
Milhau  V.  Sharp,  27  N.  Y.  611 ;  B.,  L.  &  W.  B.  B.  Co.  v. 
jEast  Orange,  41  N.  J.  L.  133 ;  City  of  Boston  v.  Shaw,  1 
Mete.  135 ;  1  Dillon  on  Corp.  [4th  ed.]  §  327 ;  Kneedler  v. 
Norristown,  100  Penn.  St  373 ;  P.  B.  B.  Co.  v.  Jersey  dty^ 
47  N.  J.  L.  288 ;  Laws  of  1882,  chap.  410,  §  86.)  The  reasona 
assigned  by  the  General  Term  of  the  Court  of  Common  Pleas 
for  the  affirmance  of  the  judgment  in  this  case  are  erroneous. 
{Siebert  v.  K  B.  Co.,  49  Barb.  583 ;  Kelly  v.  Burroughs,  102 
N.  Y.  96 ;  Kavanagh  v.  Wilson,  70  id.  179 ;  B.  C.  B.  B.  Co. 
V.  City  of  Brooklyn,  37  Hun,  413 ;  Lamline  v.  II.,  etc,  B. 
B.  Co.,  14  Daly,  147.) 

D.  J.  Beam,  for  respondent.  The  common  council  had  the 
right,  power  and  authority  to  pass  or  adopt  the  ordinance  in 
question ;  the  provisions  of  the  plaintiff's  charter  fully  authorized 
it.  (Laws  of  1882,  chap.  410,  §§  85, 86,  subds.  1, 2 ;  Stokes  v.  Neu> 
York,  14  Wend.  88 ;  PoUnshy  v.  People,  73  N.  Y.  65 ;  Cox  v. 
Court  of  Special  Sessions,  7  Hun,  214 ;  Mayor,  etc.,  v.  Byany 
2  E.  D.  Smith,  371 ;  Blazier  v.  Miller,  10  Him,  435 ;  MayoVy 
etc.,  V.  Williams,  15  N.  Y.  502 ;  Laws  of  1860,  chap.  512,  §  2 ; 
Bertholf  V.  O'BeiUy,  74  N.  Y.  509,  517;  Munn  v.  lUinoiSy 
94  U.  S.  114;  PeopU  v.  Cipperly,  37  Hun,  319;  101  N.  Y. 
634 ;  Mayor,  etc.,  v.  T.  T.  S.  B.  B.  Co.,  113  id.  311,  317 ;  48 
Hun,  552 ;  Milhau  v.  Sharp,  27  N.  Y.  611 ;  People  v.  AOmir 
son,  55  id.  50 ;  People  v.  Briggs,  50  id.  553 ;  People  v.  GiUr 
son,  109  id.  389,  398 ;  B.  D.,  K  B.  <&  B.  B.  B.  Co.  v.  Mayor^ 
47  Hun,  221 ,  B.  i&  N.  F.  B.  B.  Co.  v.  City  of  Buffalo,  5 
Hill,  209 ;  C.  B.  B.  Co.  v.  W.  B.  Co,,  11  Pet.  420 ;  Yonder- 
hUt  V.  Adams,  7  Cow.  349 ;  Slaughter  House  Cases,  16  Wall. 
36,  87.)  The  plaintiffs  were  not  bound  to  prove  the  necessity 
for  the  ordinance  in  question,  or  that  it  was  reasonable  in  its 
provisions,  or  that  the  defendant  did  not  run  its  cars  as  often 
as  public  convenience  required  them  to  be  run.  It  was  not 
necessary  to  allege  or  explain  in  the  ordinance  or  prove  on  the 
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ihe  reaBon  for  its  enactment  or  the  exigency  out  of  which 
it  arose.  The  necesBity  and  reasonablenees  of  the  ordinance  is 
implied  by  the  act  of  passing  it.  {Oneida  Common  Pleas  v. 
JPeople,  18  Wend.  99 ;  People  v.  West,  106  N.  Y.  293 ;  MUhau 
V.  Sharp,  15  Barb.  193 ;  27  N.  Y.  621 ;  Stvyvesant  v.  Mayor ^ 
etc.,  7  Cow.  606 ;  iT.  Y.  cfe  B.  R.  R.  R.  Co.  v.  Mayor,  etc.,  1 
Hilt.  562;  De  Camp  v.  Evda/nd,  19  Barb.  81;  Cronin  v. 
People,  82  N.  Y.  323 ;  Rector,  etc.,  v.  JSiggvns,  4  Robt.  1 ; 
Sutherland  on  Stat.  Const.  §  330 ;  In  re  Jacobs,  98  K  Y.  110 ; 
Board  of  Excise  v.  Ba/rrie,  34  id.  668 ,  B.  &  N,  O.  R.  R. 
Co.  V.  Buffalo,  5  Hill,  209.)  The  running  of  the  Avenue  B 
branch  of  the  defendant's  railroad  was  not  a  compliance  with  the 
provisions  of  the  ordinance  in  question,  and,  therefore,  no 
defense  to  this  action.  {In  re  Breslin,  45  Hun,  210 ;  People  v. 
BarUm,  6  Cow.  2C0 ;  People  v.  Hopkins,  2  T.  &  C.  586 ;  Duryee 
V.  Mayor,  etc.,  96  N.  Y.  495 ;  Suth.  on  Stat.  Const  §  321.) 
The  common  council,  and  not  the  defendant,  were  to  be  the 
judges  as  to  what  the  public  convenience  required.  {People 
ex  rd.  V.  MvlhoUand,  82  N.  Y.  324.)  The  claim  of  the 
defendant  that  no  other  remedy  existed  in  law  against  the 
defendant  company  for  a  failure  to  operate  its  road  as  often  as 
the  public  convenience  would  require  than  an  action  to  annul 
its  charter  is  not  well  taken.  {Polinshy  v.  People,  11  Hun^ 
890 ;  73  N.  Y.  65 ;  Brooklyn  v.  Toynhee,  31  Barb.  283 ;  Laws 
of  1860,  chap.  512,  §  2.)  Bailroads  for  the  transportation  of 
persons,  thongh  constructed  by  private  corporations  and  owned 
by  them,  are  public  highways.  {Rex  v.  S.  <&  W.  R.  R.  Co.y 
2  Bam.  &  Aid.  646 ;  Swan  v.  Williams,  2  Mich,  424 ;  Olcotl 
V.  Supervisors,  16  Wall.  694 ;  People  v.  N.  T.  C.  <&  H.  R. 
R.  R.  Co.,  28  Hun,  543.)  The  power  to  regulate  by  ordinance 
the  running  of  the  defendant's  cars,  having  been  reserved  to 
the  common  council  by  the  defendant's  charter,  it  must  be 
exercised  by  the  common  council  and  not  by  the  courts.  (2>. 
D.,E  B.ik  B.  R.  R.  Co.  v.  Mayor,  47  Hun,  221 ;  People 
V.  Arensberg,  103  N.  Y.  399 ;  B.  cfe  N.  F.  R.  R.  Co.  v. 
City  of  Buffalo,  5  Hill,  209;  City  of  BrooUyn  v.  Bres- 
lin,  57  K  Y.  591;  Peopfe  v.  West,  106  id.  293;  People 
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V.  Brigga^  60  id.  553;  People  v.  Alhertson^  55  id.  60; 
People  V.  GiUsoTij  109  id.  389.)  The  defendant's  conten- 
tion that  the  ordinance  in  question  is  unreasonable,  and  tliat 
the  trial  court  can  review  the  action  of  the  common  council 
in  providing  that  the  defendant  shall  run  its  cars  within 
certain  intervals  during  the  night  is  untenable.  {Mayor  v.  B. 
<fe  S,  A.  R.  P.  Co.,  97  N.  Y.  275 ;  Mayor  v.  S.  A.  P.  P.  Co., 
32  id.  261 ;  People  ex  rd.  v.  Atbertaon,  55  id.  50 ;  People  v. 
GiUson,  109  id.  389;  Poey  v.  Cilroy,  41  N.  Y.  S.  K.  181 ; 
P.  P.,  K  P.  dk  P.  P.  P.  Co.  V.  Mayor,  etc.,  47  Hun,  221 ; 
People  V.  Pvdd,  117  N.  Y,  1.)  Penal  laws  passed  for  bene- 
ficial public  purposes  are  to  be  construed  liberally.  {Sickles 
V.  Sharp,  13  Johns.  498 ;  [/.  S.  T.  Co.  v.  W.  U.  T.  Co.,  56  Barb. 
46 ;  People  v.  Partow,  6  Cow.  290 ;  Tollman  v.  S.,  P.  cfe  N. 
Y.  Co.,  4  Keyes,  128 ;  N.  P.  Co.  v.  Graves,  2  Vt  431 ; 
Cotheal  V.  Prowner,  5  N.  Y.  567;  Dilhle  v.  Hathaway,  11 
Hun,  571 ;  In  re  Preslin,  45  id.  210 ;  Duryea  v.  Mayor,  etc., 
96  N.  Y.  477.)  Any  ambiguity  in  a  grant  of  privileges  to  a 
railroad  corporation  must  operate  against  the  grantee  arid  in 
favor  of  the  public.  {Langdon  v.  Mayor,  etc.,  93  N.  Y.  129  ; 
Mayor,  etc.,  v.  P.  P.  R.  Co.,  97  id.  275 ;  Permott  v.  State, 
99  id.  107.)  The  evidence  tending  to  show  that  there  woul^ 
be  a  loss  of  profit,  or  rather  that  the  income  would  be  less 
than  the  expenses  for  running  cars  during  the  particular  hours 
mentioned  in  the  ordinance,  was  properly  excluded.  {People 
v.  B.  P.  P.  Co.,  70  N.  Y.  569 ;  A.  P.  T.  Co.  v.  Hess,  125  id. 
649 ;  PeopU  v.  CUrk,  4  id.  572.) 

.  Gray,  J.  This  was  an  action  to  recover  a  penalty  of  $100 
for  an  alleged  violation  by  the  railroad  company  of  an  ordi- 
nance of  the  common  council  of  the  city  of  New  York,  which 
re(|uired  the  several  street  surface  railroad  companies  to  operate 
their  roads  *  as  frequently  as  public  convenience  may  require 
and  not  less  than  on«  car  every  twenty  minutes  between  the 
hours  of  12  midnight  and  6  o'clock  a.  m.  each  and  every  day, 
both  ways,  for  the  transportation  of  passengers." 

The  particular  violation  charged  in  the  complaint  was  the 
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failure  of  defendant  to  run  its  cara  on  its  Avenue  D  branch 
every  twenty  minutes  during  the  ordinance  hours,  on  the  11th 
day  of  July,  1890.  The  plaintiflF  recovered  a  judgment  in  the 
Fifth  Judicial  District  Court  in  the  city  of  New  York,  which 
was  affirmed,  upon  an  appeal  to  the  General  Term  of  the  Com- 
mon Pleas  Court  for  the  said  city.  The  defendant  obtained 
leave  to  take  an  appeal  to  this  court  and  its  counsel  has  pre- 
sented an  elaborate  argument,  in  which  he  questions  the  right 
of  the  common  council  to  pass  the  ordinance,  as  to  this  defend- 
ant, and  he  insists  that  in  the  trial  of  the  action  the  judge 
erred  in  the  exclusion  of  evidence  and  in  his  decision  upon  the 
case  as  made. 

In  1860  the  legislature  passed  ^^  An  act  to  authorize  the 
construction  of  a  railroad  in  Avenue  D,  East  Broadway,  and 
other  streets  and  avenues  of  the  city  of  New  York."  (Chap. 
512,  Laws  of  1860.)  This  defendant  is  the  assignee  and  owner 
of  the  rights,  privileges  and  franchises  conferred  on  the  grantees 
named  in  the  act.  In  its  second  section  it  was  provided,  as 
follows : 

•  ^'  §  2.  Said  railroad  shall  be  constructed  on  the  most  approved 
plan  for  the  construction  of  city  railroads,  and  shall  be  run  as 
often  as  the  convenience  of  passengers  may  require,  and  shall 
be  subject  to  such  reasonable  rules  and  regulations  in  respect 
thereto  as  the  common  council  of  the  city  of  New  York  may 
from  time  to  time  by  ordinance  prescribe." 

In  1890  the  ordinance  in  question  was  passed  by  the  common 
council,  and  the  defendant  questions  its  power  and  right  to 
pass  it,  upon  the  ground  that  it  alters  or  violates  the  contract 
between  the  state  and  the  defendant  The  argument,  how- 
ever, disregards  the  fundamental  fact  that  it  was  a  part  of  that 
contract  that  the  defendant  should  be  subject  to  such  rules  and 
regulations  as  the  common  council  should  prescribe,  and  the 
only  limitation  or  qualification  imposed  by  the  legislature,  in 
that  respect,  were  that  they  should  be  such  as  were  reasonable. 

Within  the  boundaries  of  the  authority  conferred  by  the 
legislature  upon  the  common  council,  that  body  may  make 
ordinances  for  the  regulation  of  the  conduct  of  the  affairs  of 
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individaals  or  corporations,  or  of  the  use  of  their  privileges, 
where  they  touch  or  affect  municipal  and  public  interests. 
Tliis  right  to  legislate  through  ordinances,  in  the  administra- 
tion of  municipal  affairs,  is  necessary  for  the  protection  and 
for  the  promotion  of  civic  interests  and  is  conferred  in  the 
Consolidation  Act.  That  body  has,  of  course,  no  general 
power  in  these  respects.  It  may  exercise  only  such  powers  as 
have  been  especially  delegated  to  it  by  the  legislature ;  and 
such  as  may  be  necessary  to  carry  into  effect  any  and  all  the 
powers  vested  in  the  municipal  corporation. 

When  the  charter,  under  which  the  defendant  acquired  Its 
right  to  operate  its  railways,  was  granted,  in  1860,  it  was  one 
of  its  conditions  or  provisions,  and,  as  such,  quite  as  much 
obligatory  upon  the  grantees  as  any  other  part  of  the  legisla- 
tive grant,  that  the  corporation  should  comply  with  any  ordi- 
nances prescribed  by  the  common  council ;  which  constituted 
a  reasonable  regulation  of  the  use  of  the  corporate  franchises. 
There  is  not  here  any  question  of  an  alteration  of  a  charter, 
or  of  any  impairment  of  the  contract  with  the  state.  The 
defendant  took  the  charter  with  all  the  conditions  expressed  in 
it,  and,  by  acceptance,  has  agreed  that  the  operation  and  enjoy- 
ment of  the  privileges  and  franchises  conferred  shall  be  in 
subordination  to  such  reasonable  regulations  as  the  common 
council  of  the  city  shall  ordain.  By  accepting  the  charter,  the 
grantees  voluntarily  consented  to  be  bound  by  all  of  its  pro- 
visions and  conditions,  and  the  corporation  cannot  complain  of 
the  enforcement  of  any,  if,  by  a  fair  reading  of  the  language, 
the  enforcement  in  the  particular  manner  is  authorized.  The 
question  then  simply  is  whether  this  ordinance  of  the  common 
council,  which  was  adopted  with  respect  to  all  the  surface 
roads  in  the  city,  was  a  reasonable  regulation  with  respect  to 
this  defendant ;  for  if  it  was  not,  then  it  is  not  obligatory 
within  the  meaning  of  the  act  of  incorporation.  The  author- 
ity of  the  common  council  in  prescribing  regulations  was  quali- 
fied as  to  this  defendant,  and,  when  it  is  sought  to  recover  a 
penalty  for  non-compliance  with  a  regulation,  it  is  competent 
for  the  defendant  to  show  that  it  should  not  apply  to  it,  because 
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unreasonable.  As  in  this  case  the  regulation  affects  the  run- 
ning of  cars  at  stated  intervals  of  time,  its  reasonableness,  I 
think,  may  properly  be  considered  in  connection  with  the  other 
language  of  the  second  section  of  the  charter,  which  requires 
the  corporation  to  "  run  as  often  as  the  convenience  of  passen- 
gers may  require."  Not  that  that  language  controls  or  decides 
the  question  of  reasonableness,  but  it  bears  upon  and  illustrates 
the  design  of  the  legislature  in  subjecting  tlie  corporation  to 
regulations  upon  that  subject.  In  the  pass5tge  of  the  ordinance 
in  question,  the  presumption  is  in  favor  of  its  reasonableness 
and  the  burden  was  upon  the  defendant  to  show  the  contrary. 
I  think  this  is  very  obviously  so,  because  the  common  council 
acts  as  the  public  or  municipal  agent,  and  exercises  an  authority 
which  was  delegated  to  it  by  the  legislature  as  being  the  proper 
and  representative  body  to  make  rules  and  regulations  to  which 
the  railroad  company  should  be  subject.  In  the  passage  of  a  gen- 
eral ordinance  affecting  subjects  of  municipal  administration, 
it  should  and  will  be  presumed  that  the  common  council  acted 
in  the  exercise  of  a  judgment  upon  facts,  and  for  reasons  call- 
ing for  such  legislative  action.  In  Cronin  v.  People  (82  N.  Y. 
323),  it  was  said  of  the  city  ordinance  there,  that  it  was  nol: 
"  necessary  to  allege  or  explain  the  reasons  for  its  enactment, 
or  the  exigency  out  of  which  it  grew.  It  is  of  the  nature  of 
legislative  bodies  to  judge  for  themselves  and  the  fact  and  the 
exercise  of  that  judgment  are  to  be  implied  from  the  law 
itself." 

The  adoption  of  the  ordinance  in  question  does  not  conclude 
the  courts  in  passing  upon  the  case  of  its  alleged  violation, 
because  their  determination  is  to  be  controlled  by  the  ques- 
tion of  whether  it  was  reasonable  as  to  the  defendant,  and 
that  can  only  be  determined  from  facts  in  evidence.  The  court 
will  imply  the  existence  of  reasons  rendering  the  adoption  of 
such  a  public  measure  presumptively  proper,  and  it  is  for  the 
defendant  to  show  the  facts  which  should  exempt  it  from  com- 
pliance with  the  general  regulation.  Presumptively,  the  ordi- 
nance was  required  in  the  interests  of  the  public,  for  whose 
convenience  railroad  companies  hold  and  must  operate  their 
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franchises,  but  the  presumption  is  open  to  rebuttal  by  this 
defendant  by  giving  in  evidence  facts  which  show  that,  in  its 
case,  its  enforcement  would  be  unreasonable  and  that  the  con- 
venience of  the  public,  or  of  passengers,  did  not  require  such 
a  regulation.  It  was,  therefore,  competent  for  this  defendant 
upon  the  trial  to  give  evidence  of  such  facts  as  would  estab- 
lish, or  tend  to  establish,  that  the  convenience  of  passengers, 
or  of  the  public,  did  not  require  the  running  of  its  cars  during 
the  ordinance  hours  specified.  Such  facts  were  plainly  rele- 
vant to  the  issue  and  bore  upon  the  question  of  the  reasonable- 
ness of  the  ordinance,  in  the  defendant's  case.  Undoubtedly 
the  reasonableness  of  the  ordinance  was  a  question  of  law,  for 
the  court  to  decide  upon  a  consideration  of  all  the  facts  and  cir- 
cumstances of  the  case.  It  is  the  province  of  courts  to  con- 
Btnie  the  acts  of  legislative  bodies,  and  within  that  jurisdic- 
tion, in  a  proper  case,  to  apply  and  to  enforce  their  provisions. 
When  the  law  is  positive  and  plain  in  its  terms  and  require- 
ments, and  if  it  does  not  conflict  with  any  constitutional  rights 
or  immunities,  then  that  strict  compliance  must  be  enforced 
which  a  fair  reading  demands,  and  construction  may  have 
little  or  no  work  to  perform. 

But,  if  limitations  are  at&xed  to  the  law  which  control  in  its 
application  to  subjects,  it  is  for  the  court  to  decide  whether, 
under  the  circumstances  as  disclosed,  the  conditions  for  its 
application  are  met  by  the  case.  Whether  this  ordinance 
should  apply  to  the  defendant  would  depend  upon  whether  the 
defendant  has  succeeded  in  proving  that  it  was  an  unreason- 
able regulation  in  its  particular  case.  If  it  could  prove  that, 
when  obeying  the  ordinance,  upon  a  fair  trial  of  the  regula- 
tion, few  or  no  passengers  were  carried,  the  judge  might 
and,  possibly,  should  find  that  the  regulation  was  an  unreason- 
able one  and,  therefore,  should  not  be  enforced.  With  the 
evidence  upon  the  subject  before  him,  it  would  be  for  the 
judge  to  decide  upon  the  question  of  the  reasonableness  of 
enforcing  such  an  ordinance. 

That  the  evidence  offered  related  to  a  period  of  time  subse- 
quent to  the  date  when  the  ordinance  went  into  effect^  is  not  a 


1892.]     Mayor,  etc.,  v.  D.  D.,  E.  B.  &  B.  R.  R.  Co.        113 

Opinion  of  the  Court,  per  Gray,  J. 


ground  for  objection.  Obviously,  until  after  the  defendant 
did  commence  to  operate  tliis  branch  of  it«  road  in  obedience 
to  the  ordinance,  it  would  be  difficult  to  show  that  passengers 
did  not  use  defendant's  road  during  the  ordinance  hours  and 
tliat  public  convenience  did  not  re(juire  the  running  of  cars 
all  night.  Nor  is  the  question  controlled  by  considerations  of 
the  expe-ise  to  the  defendant.  It  received  its  franchises  and 
privileges  for  the  public  convenience  and  to  be  operated  as  the 
public  interests  should  require.  No  provision  or  condition  of 
the  law  of  its  being  qualified  its  obligation  to  use  its  franchise^, 
by  permitting  the  operation  of  the  railroad  to  be  controlled 
solely  by  questions  of  profits.  In  the  case  of  such  qnaai 
public  corporations  their  primary  duty,  and  a  cardinal  obliga- 
tion which  arises  from  the  grant  of  public  rights  and  privi- 
leges, require  of  them  that  they  should  operate  their  franchisee 
in  a  reasonable  subservience  to  the  public  convenience.  In 
the  present  case  it  would  not  be  a  sufficient  answer  to  the  rule 
to  say  that  the  operation  of  cars  all  night  was  unprofitable. 
The  objection  should  be  upon  the  ground  that  the  convenience 
of  passengers  does  not  require  it. 

We  think  that  there  was  no  force  in  the  objection,  and  no 
basis  for  it  in  the  facts,  that  the  ordinance  was  unreasonable 
for  the  want  of  sufficient  time  within  which  to  comply  with  its 
requirements ;  and  we  do  not  think  that  it  was  a  sufficient 
compliance  by  the  defendant  to  operate  its  Avenue  B  line  of 
cars.  The  ordinance  related  to  all  lines  of  railroads  using  the 
streets  of  the  city,  whether  they  were  main  lines  or  branchesi. 

For  the  error  committed  in  excluding  evidence  offered  by 
the  defendant  to  show  that,  with  respect  to  the  running  of  its 
cars  over  the  Avenue  D  branch,  the  regulation  embodied  in 
the  ordinance  of  the  common  council  was  not  a  reasonable  one, 
the  judgment  below  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  tp  abide  the  event 

All  concur. 

Judgment  reversed. 

SicKELs— Vou  LXXXVIII.        15 
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188  ii4|  Robert  McCulloch,  Api>ellant,  v.  John  Dobs<:)N  et  al., 

"*    ^'  Re8{K)ndent8. 

In  an  action,  tried  by  a  referee,  based  upon  a  c(»ntnKt  between  the  parties 
where  the  contract  ia  produced  in  evidence  on  the  trial,  it  is  not  necessary 
for  the  referee  to  incorporate  it  in  his  report  or  make  separate  find- 
ings as  to  all  of  its  provisions  or  as  to  what  it  does  or  does  not  contain. 

A  referee  is  not  required  to  make  findings  upon  questions  of  fact  v.hich 
are  immaterial,  or  to  pass  upon  requests  to  find  when  the  desired  findings 
are  substantially  incorporated  in  his  rc[)ort. 

The  mere  fact  that  a  referee  fails  to  note  in  the  margin  of  the  statement 
of  facts  submitted  to  him  by  a  party  the  manner  in  which  some  of  the 
propositions  of  fact  contained  therein  have  been  disposed  of  by  him,  as 
required  by  the  Code  of  Civil  Procedure  (§  1023),  is  not  *'a  refusal  to 
make  any  finding  whatever  "  within  the  meaning  of  sitid  Code  (§  993), 
and  so.  does  not  present  an  error  of  law  reviewable  in  this  court. 

It  sfents  that  the  proper  practice  in  such  case  is  to  apply  to  tlie  court  to 
send  the  referee's  report  or  the  statement  back  to  him  to  supply  the 
omission. 

It  is  only  when  it  affirmatively  appears  by  the  record  that  the  referee  has 
refused  to  pass  upon  requests  to  find,  that  the  refusal  is  a  ruling  upon  a 
question  of  law. 

A  lease  of  mill  premises,  fi.xtures  and  appurtenances  contained  a  covenant 
on  the  part  of  the  lessees  that  they  would,  at  their  own  expense,  keep 
the  property  in  good  repair  and  condition,  and  at  the  end  of  the 
term  surrender  it  in  as  good  condition  as  reasonable  use  and  wear  thereof 
would  permit;  then  followed  this  provision:  **It  being  understood  that 
the  said  premises  shall  be  in  good  repair  before  any  entry  "  by  the  lessees. 
In  an  action  by  the  lessor  for  an  alleged  breach  of  said  covenant,  held, 
that  the  provision  was  in  effec^t  a  covenant  on  the  part  of  the  lessor  to 
put  the  premises  in  good  repair  before  the  commencement  of  the  term, 
the  lessees  covenanting  to  keep  them  in  repair  thereafter;  and  it  appear- 
ing that  the  lessees  entered  under  an  agreement  that  they  should  make 
the  repairs  stipulated  to  be  made  by  the  lessor,  he  to  pay  the  expenses 
incurred,  that  they  were  entitled  to  be  allowed  as  a  counter-claim  the 
amount  so  expended. 

Plainti£F  offered  to  prove  a  conversation  between  defendants'  foreman  and 
a  third  party  as  to  the  condition  of  the  machinery,  this  was  excluded. 
Held,  no  error. 

For  the  purpose  of  showing  Aat  the  machinery  was  not  in  good  repair  at 
the  beginning  of  the  term,  defendants  were  permitted  to  prove  by 
experts  its  condition  sliortly  thereafter.     Held,  no  error. 

In  order  to  show  that  the  machinery  was  in  good  repair  at  the  commence- 
ment of  the  term,  plaintiff  offered  in  evidence  samples  of  the  goods 
manufactured.    These  were  excluded.    Held,  no  error. 
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Plaintiff  also  offered  proof  that  the  defendants  employed  incompetent 
employes.    Eeld,  that  this  was  properly  excluded. 

A  witness  may  not  be  impeached  by  proof  of  declarations  made  by  him 
out  of  court,  after  his  examination,  contradictory  of  his  testimony, 
without  first  interrogating  him  in  regard  thereto. 

A  motion  to  set  aside  a  referee's  report  on  the  ground  that  his  mind  was 
so  impaired  before  the  making  of  the  report  as  to  render  him  incompe- 
tent to  perform  the  duties  of  a  referee,  is  addressed  to  the  discretion  of 
the  court  below,  and  its  determination  thereof  is  not  reviewable  here. 

An  order  granting  an  extra  allowance  on  the  ground  that  the  case  was 
difficult  and  extraordinary  is  within  the  discretion  of  the  court  below, 
and  is  not  reviewable  here. 

(Argued  March  22,  1892;  decided  April  12,  1892.) 

Appkal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judtcial  department,  entered  upon  an  order 
made  July  9,  1801,  wliieh  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  the  report  of  a  referee,  an  order  of 
Special  Tenn  denying  a  motion  by  plaintiff  to  set  aside  said 
report,  and  also  an  order  granting  an  extra  allowance. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Benno  Tjjeayy  for  appellant.  A  covenant  in  a  lease  requir- 
ing a  lessee  to  surrender  in  as  good  a  condition  as  reasonable 
use  would  permit,  does  not  relieve  him  from  the  other  cove- 
nant to  keep  and  maintain  in  good  repair.  {Loel'rmv  v.  77<9r- 
gcm,  58  K  Y.  635 ;  Myers  v.  Burns,  35  id.  209 ;  Ward  v. 
Kdsey,  38  id.  80;  McMann  v.  Autenreith,  17  Hun,  163; 
Redfidd  v.  Redjield,  110  N.  Y.  671  ;  Bminell  v.  Griswold, 
89  id.  122.)  Tlie  covenant  of  the  defendant  was  not  to  keep 
and  maintain  in  as  good  repair  as  they  found  it,  but  "  to  keep 
and  maintain  the  said  mill,  shed  and  blacksmith  shop,  inter- 
nally and  externally,  and  the  machinery,  shafting,  belting,  etc., 
in  good  conditi«>n  and  repair  at  their  own  expense."  This 
covenant  would  ordinarily  obhge  the  covenantee  to  put  the 
premises  in  repair  in  case  they  were  out  of  repair  at  the  com- 
mencement of  their  term.  {Myers  v.  Bums,  35  N.  Y.  269 ; 
Mayne  on  Dam.  133 ;  Payne  v.  Ifaynes,  16  M.  &  W.  54-1  j 
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Ward  V.  Jfelse;/,  38  N.  Y.  80 ;  Green  v.  JSdefi,  2  T.  &  C.  582.) 
Because  of  tliis  failure  on  the  part  of  the  referee  to  pass  upon 
material  findings  proposed  by  the  plaintiff,  his  report  should 
have  been  set  aside.  (Code  Civ.  Pro.  §§  993, 1023 ;  J^oWr  v. 
Carpenter^  71  N.  Y.  74;  James  v.  Cmving^  82  id.  449;  Cal- 
lanan  v.  Gilman^  107  id.  372  ;  hi  re  Mellen^  56  Hun,  553  ; 
Gomxley  v.  McGlynn^  84  X.  Y.  284;  Maaterson  v.  Cranltrh^ 
66  IIow.  Pr.  171.)  Neither  court,  jury  nor  referee  has  a 
right  to  disregard  the  testimony  of  unimpeached  witnesses. 
{Lamer  v.  Meeker^  125  Jf.  Y.  361 ;  Arms  v.  Artris^  13  N.  Y. 
S.  R.  196;  Kelly  v.  Burroitghs,  102  X.  Y.  93;  Wallace  v. 
BerdeU^  97  id.  13  ;  Moran  v.  McLarty^  75  id.  25 ;  Elwood 
v.  IF.  C^.  T.  Cb.,  45  id.  549.)  Tlie  referee  committed  error  in 
the  admission  and  rejection  of  evidence.  {Mil^s  v.  Sackeii^  30 
Hun,  68 ;  1  Greenl.  on  Ev.  [12th  ed.]  §  546 ;  People  v.  /V/i- 
hollow^  42  Hun,  105.)  The  order  granting  defendants  an 
extra  allowance  of  $500  should  be  reversed.  (Code  Civ.  Pro. 
§  3253.) 

George  L.  Carlisle  for  respondents.  The  court  will  not 
interfere  with  the  report  of  a  referee  on  a  question  of  fact 
unless  the  clear  weight  of  evidence  shows  that  he  has  erred, 
(Edwards  on  Ref.  14 ;  Watson  v.  Campbell^  28  Barb.  421 ; 
HUl  V.  Grants  46  N.  Y.  496 ;  Morgan  v.  Mulligan^  50  id.  665 ; 
Cabell  V.  Davis,  58  id.  223 ;  E.  C,  F.  Co.  v.  Hersee-,  103  id. 
25 ;  Waxigh  v.  S.  Bank,  115  id.  42.)  The  promise  to  repair 
was  part  of  the  consideration  held  out  to  Dobson,  which 
induced  him  to  sign  the  lease,  and  is,  therefore,  binding,  if 
only  for  this  reason  alone.  (Abb.  Tr.  Ev.  524,  §  4 ;  Reming- 
ton V.  Palmer,  62  N.  Y.  33 ;  Toniton  v.  Hemingway,  83  id. 
610 ;  Goodrich  v.  Weston,  102  Mass.  362.)  If  a  doubt  arise 
between  a  lessor  and  lessee  as  to  the  construction  of  a  lease, 
the  lease  must  be  construed  most  beneficially  for  the  lessee. 
{Dunn  V.  Spurrier,  3  B.  &  P.  399,  403 ;  Marvin  v.  Stone,  2 
Cow.  781 ;  Mayor,  etc.,  17  J.  &  S.  409 ;  Ripley  v.  Larmmith, 
66  Barb.  21 ;  Hinneman  v.  Rosenbeck,  39  N.  Y.  101 ;  Clark 
V.  Woodruff,  83  id.  518 ;  Grierson  v.  Mason,  60  id,  394 ;  Bios- 
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8om  V.  Griffin^  13  id.  669 ;  Sprhvgsteen  v.  Sampson^  32  id. 
T03 ;  PoUen  v.  Leroy^  30  id.  549 ;  GHffith  v.  Hardenhnrgh^ 
41  id.  464 ;  More  v.  Meachamj  10  id.  211 ;  French  v.  Car- 
hart,  1  id.  96 ;  Fish  v.  Huybard,  21  Wend.  663.)  "  Wear 
and  tear "  excepted  in  a  lease  is  not  restricted  to  a  gradual 
deterioration,  but  will  extend  to  any  accident  caused  l)v  a 
defect  in  the  structure,  (McAdam  on  Land.  &  Ten.  147, 459 ; 
Hess  V.  Neiccovier^  7  Ind.  325 ;  Sedg.  on  Dam.  [6th  ed.] 
230.)  The  lease  of  the  machinery,  being  a  bailment,  for  the 
mutual  benefit  of  the  parties,  if  ordinary  care  of  same  was 
taken  by  the  Dobsons,  they  have  discharged  their  liability  as 
bailees.  (1  E.  D.  SilKth,  36-271.)  Upon  the  breach  of  a 
covenant  of  a  lessor  to  repair,  the  lessee  has  the  option  to  make 
the  repairs  and  recover  the  expenses  from  the  landlord,  or  to 
sue  for  damages.  {Ilexter  v.  Knox,  7  J.  &  S.  109  ;  63  N,  Y. 
561 ;  Myers  v.  Bum^,  35  id.  269 ;  Cook  v.  SouU,  56  id.  420 ; 

Witty  V.  Knox,  63  id.  561 ;  Witty  v.  Mattlieios,  52  id.  512.) 
Where  conflicting  evidence  really  leaves  the  referee's  mind  in 
doubt,  his  duty  is  to  find  the  facts  adversely  to  the  party  hold' 
ing  the  affirmative.  {Bradley  v.  McLaughlin^  8  Hun,  545 ; 
Strong  v.  Place,  4  Robt.  385.)  Though  the  referee  had  not 
died,  the  courts  would  have  discouraged  the  return  of  hia 
report  for  further  findings  on  any  account.  {Moran  v. 
Lydecker,  34  Hun,  582 ;  F.  K.  Bank  v.  Letnj,  41  id.  461 ; 

Yielc  v.  T.  c&  B,  R.  R.  Co,,  20  K  Y.  284 ;  Jxilian  v.  Grant, 
34  How.  Pr.  132 ;  Code  Civ.  Pro.  §  1023.)  The  courts  will 
sustain  the  referee's  report  whenever  it  is  possible  ;  the  burden 
of  proof  is  on  the  appellant,  and  that  construction  most  favor- 
able to  the  respondent  will  be  taken  in  order  to  uphold  the 
judgment.  {Gardiner  v.  Smrah,  34  Hun,  580;  F,  N.  Bank 
v.  Levy,  41  id.  461 ;  Hill  v.  Grant,  46  X.  Y.  496 ;  Morgan 
V,  Mtilliga7i,  50  id.  665 ;  CasiceU  v.  Davis,  58  id.  223 ;  J5! 
C.  F.  Co.  V.  Hersee,  103  id.  25 ;  Redjield  v.  RedfieU,  110  id. 
673;  Wav^h  v.  S,  Bank,  115  id.  42;  Cagger  v.  Lansing,  64 
id.  417.)  A  referee  is  not  required  to  state  the  steps  or  mental 
processes  leading  him  to  a  conclusion  of  fact.  It  is  sufficient 
that  he  state  the  conclusion  itself.     {Potter  v.  Carpenter,  71 
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N.  Y.  54 ;  Avery  v.  Foley^  4  Hun,  415  ;  WiUon  v.  Knapp^  42 
Super.  Ct.  25 ;  Dolan  v.  MerriU^  18  Hun,  27 ;  Van  Slyke  v. 
HyaU,  46  K  Y.  263;  3  Waite's  Pr.  307.)  A  referee  is 
required  to  find  only  facts  sufficient  to  sustain  his  conclusions. 
{Dolan  V.  Merritt,  18  Hun,  27;  Quincy  v.  Yoimg,  53  N,  Y. 
504 ;  Nelson  v.  IngersoU,  27  How.  Pr.  1 ;  VieU  v.  T.  cfe  B. 
B,  R.  Co,,  20  N.  Y.  184;  Van  Slyke  v.  IlyaU,  46  id.  259; 
Sermont  v.  Baetjer,  49  Barb.  362  ;  Mc Andrew  v.  Whitlock,  2 
Sweeney,  623.)  The  facts  uix>n  which  appellant  desires  addi- 
tional findings  "must  be  so  incontrovertibly  proved  as  to 
make  the  refusal  error  of  law,"  otiierwise  such  refusal  is 
not  good  ground  for  exception.  {f^utna7n  v.  Fwman^ 
71  N.  Y.  590;  Stei^ens  v.  Mayor,  84  id.  307.)  It  is 
not  the  duty  of  a  referee  to  pass  upon  all  the  proposed 
findings  submitted  to  him,  but  only  upon  those  which  are 
material  and  essential  to  the  determination  of  the  issue.  The 
most  that  can  be  claimed  as  to  those  requests  which  are  not 
passed  upon  is  that  they  are  deemed  to  be  "  not  found  "  or  else 
to  have  been  considered  immaterial  by  the  referee.  {James 
V.  Bur%hell,  7  Daly,  531 ;  Breswell  v.  Luwks,  8  id.  518 ; 
Mardey  v.  N.  A,  Ins.  Co.,  1  J^ns.  20 ;  Quhicy  v.  You7ig,  53 
N.  Y.  504 ;  Morgan  v.  Mulligan,  50  id.  665 ;  Stillwell  v.  M. 
L.  Ins.  Co.,  72  id.  385;  Qtiincy  v.  White,  63  id.  370.)  An 
appellant,  who  moves  to  set  aside  a  report  on  ground  that 
there  are  not  sufficient  findings,  must  show  conclusively 
not  only  that  the  proposed  additional  findings  are  material 
and  essential,  but,  also,  that  they  are  decisive  and  that  they 
would  '*if  found  in  his  favor  necessarily  alter  the  judg- 
ment." {TaUman  v.  BresUr^  58  X.  Y.  123;  McDougaU 
V.  Hess,  68  id.  620;  SnSffen  v.  KtpechUng.  13  J.  &  S. 
61;  Stewart  v.  Morss^  79  N.  Y.  629;  Quincy  v.  White, 
63  id.  370;  Stevens  v.  Mayor,  et^}.,  84  id.  29r» ;  Baldwi^i 
V.  Doying,  114  id.  452  ;  Biullong  v.  Letris,  25  Hun,  Gd.) 
Appellant  was  not  prejudiced  by  tlic  referee's  refusal  to  find 
upon  matters  of  fact.  His  exceptions  to  the  referee's  conclu- 
sions of  law  bring  the  whole  case  up  for  review.  {Hoe  v.  lioey 
14  Hun,  612 ;  Dolan  v.  Merritt,  18  id.  27 ;  3  Wait's  Pr.  223.) 
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But  an  omiseion  so  to  do  (to  find  upon  all  requests)  does  not 
affect  the  validity  of  the  decision,  (('ode  Civ.  Pro.  §  1023; 
FarUij  V.  Carpenter^  27  Hun,  359 ;  Potter  v.  Carpenter^  71 
N.  Y.  74 ;  Harris  v.  Van  Wart,  96  id.  042.) 

O'Brien,  J.  The  plaintiffs  action  was  for  the  recovery  of 
damages  for  the  breach,  by  the  defendants,  of  the  covenants 
of  a  lease  of  a  silk  mill  and  machinery,  executed  and  l)earing 
date  September  4,  1884,  for  a  period  of  two  years  from  the 
thirtieth  of  September  following.  The  defendants  entered 
into  possession  of  the  den  used  premises,  and  o(»cupied  them  for 
the  term  and  paid  the  stipulated  rent  of  $5,000  per  annum. 
The  covenant  upon  whicli  this  action  depended  was  to  the 
effect  that  the  defendants,  during  the  term  would,  at  their  own 
expense,  keep  and  maintain  tfce  mill,  water-power,  machinery, 
tnols  and  appurtenances,  including  the  dam  and  race-way,  in 
good  repair  and  condition,  and  further,  that  after  the  expira- 
tion of  the  term,  they  would  surrender  the  demised  premises 
in  as  good  condition  as  reasonable  use  and  wear  thereof  Mould 
pennit.  The  complaint  charges  a  brea(*h  of  these  covenanta 
in  various  particulars,  not  important  now  to  specify,  on  account 
of  which  a  large  sum  was  claime<l  as  damages.  The  defend- 
ants covenanted  in  the  lease  not  to  run  the  mill  over-time^ 
without  the  consent  of  the  underwriters  and  companies  insuis 
ing  the  same  first  had,  and  in  case  permissitm  to  do  so  was 
given,  they  were  to  \my  the  ])laintiff  any  additional  sum  that 
he  would  be,  for  this  reason,  obliged  to  pay  as  premium  on  the 
risk  insured.  That  the  defendants,  in  compliance  with  the 
lease,  gave  the  plaintiff  notice  on  Marc'h  3,  1885,  that  it  was 
their  intention  to  run  the  mill  over-time,  and  requested  the 
plaintiff  to  get  the  consent  of  the  insurance  companies  fof  that 
purpose,  with  which  request  the  plaintiff  complied,  at  an 
expense  to  him  of  $300  in  additional  premiums,  which  the 
defendants  never  refunded.  The  defendants'  answer  put  in 
issue  all  the  allegations  of  the  complaint,  with  respect  to  a 
breach  of  the  covenants  of  the  lease  and  for  a  separate  defense, 
and  as  a  counter-claim  alleged  that  l)oth  prior  to  and  at  tliQ 
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time  of  the  execution  of  tlie  lease  the  plaintiff  promised  and 
agreed  with  the  defendants  that  he  would,  at  his  own  expense, 
make  such  repairs  to  tlie  premises,  appurtenances  atid  machinery 
about  to  be  included  in  the  lease  as  would  be  sufficient  to  put 
the  same  in  good,  full  and  complete  working  order  and  repair, 
prior  to  the  time  that  the  defendants'  right  of  entry  should 
accrue.  That  the  defendants  refused  to  sign  tlie  lease  until 
such  repairs  were  made,  or  until  plaititiff  promised  so  to  do, 
whereupon  the  plaintiff,  as  an  inducement  to  the  defendants 
to  execute  the  lease,  and  in  consideration  thereof,  agreed  to  put 
the  premises  and  ma(»hinery  covered  by  the  lease  in  good,  full 
and  complete  working  order  and  repair.  That  in  pursuance 
of  this  agreement  the  plaintiff  requested  and  employed  the 
defendants  to  make  the  repairs  themselves  at  his  expense. 
That  i!i  making  the  repairs  cont^nplated  they  performed  labor 
and  furnished  materials  of  the  value  of  $2,500  and  upwards, 
which  the  plaintiff  had  not  paid  to  them.  After  the  covenant 
in  the  lease  providing  for  the  surrender  of  the  premises,  fol- 
lows this  provision  :  "  It  being  understood  that  the  said  prem- 
ises shall  be  in  good  i-epair  before  entry  of  the  said  party  of 
the  second  part,  and  it  is  also  agreed  that  the  said  party  of  the 
first  part  shall  put  in  steam  pipes  for  heating." 

The  issues  were  tried  by  a  referee,  who  found  that  the 
plaintiff  stipulated  in  the  lease  to  put  the  premises  in  repair 
before  entry  by  defendants,  and  that  the  plaintiff  agreed,  by 
parol,  that  if  defendants  would  make  such  repairs  he  would 
pay  to  them  the  cost  of  the  same.  That  the  defendants  then 
did  make  such  rej)airs  which  the  plaintiff  was  bound  to  make 
under  the  agreement  at  a  cost  in  all  of  $2,413.15.  lie  also 
found  that  the  defendants  surrendered  the  demised  premises 
at  the  expiration  of  the  term  in  as  good  condition,  reasonable 
wear  and  tear  excepted,  as  they  were  in  when  received  from 
the  plaintiff,  and  lettered  by  at  least  the  amount  above  men- 
tioned expended  by  the  defendants  in  the  re])air  of  the  pro{>- 
erty.  That,  ])esides  the  sum  so  expended,  the  defendants 
during  the  term  expended  a  large  sum  in  keeping  and  main- 
taining the  demised  premises  in  good  order  and  that  they  did 
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keep  and  maintain  the  property  in  as  good  order  and  condition 
as  that  in  which  they  had  received  them,  except  that  they 
failed  to  surrender  and  turn  over  to  the  plaintiff  certain 
machinery  and  tools,  covered  by  the  lease,  of  the  value  of 
$20.  He  sustained  the  plaintiff^s  claim  for  additional  premiums 
paid  by  reason  of  running  the  mill  overtime  and  found  the 
amount  to  be  $302.12  virhich  the  defendants  had  not  refunded. 
He  then  deducted  the  two  sums  found  in  favor  of  the  plaintiff 
from  the  sum  found  in  favor  of  the  defendants  and  directed 
judgment  in  favor  of  the  defendants  for  the  balance,  $2,031.03, 
and  that  the  complaint  be  dismissed. 

The  covenants  of  the  lease,  when  all  read  together,  mean 
that  the  lessor  will  put  the  premises  in  good  working  order 
and  repair  before  the  commencement  of  the  term,  that  the 
lessees  will  then  keep  them  in  repair  and  at  the  end  of  the 
term  surrender  them  to  the  lessor  in  as  good  condition  as  they 
were  in  at  the  commencement  of  the  term,  when  the  lessor 
had  performed  his  covenant  to  put  them  in  good  working 
order,  ordinary  use  and'  wear  excepted.  The  tenant  was  to 
receive  the  demised  pi*emisesin  good  working  order  and  repair, 
and  he  was  to  leave  them  in  that  condition  as  near  as  reason- 
able use  and  M'ear  would  permit 

Whether  there  was  a  breach  of  the  covenants  of  the  lease 
on  the  part  of  the  defendants  in  failing  to  keep  the  premises 
in  repair,  or  in  failing  to  surrender  them  in  the  condition 
required  by  the  lease,  was  a  question  of  fact  which  has  been 
determined  against  the  plaintiff  by  the  referee  upon  a  mass 
of  conflicting  evidence,  and  in  this  court  his  finding  on  that 
point  must  l)e  treated  as  conclusive. 

It  is  not  important  to  consider  the  effect  of  the  plaintiff's 
parol  promise  to  put  the  premises  in  a  good  and  tenan table 
condition  before  the  commencement  of  the  term,  because  the 
lease  itself  contains  a  sufficient  provision  on  this  subject.  The 
plaintiff's  parol  request  to  the  defendants,  after  the  delivery  of 
the  lease,  to  make  the  repairs  contemplated,  and  his  promise 
to  indemnify  them  for  the  cost,  was  certainly  binding  upon 
Iiim.  Tne  request  and  promise,  as  well  as  the  extent  and  cost 
SiOKBLs— Vol.  LXXXVIIL        1  n 
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of  the  repairs,  involved  a  question  of  fact  which  the  referee 
has  determined  against  tlie  plaintiff.  The  voluminous  record 
before  us  contains  a  mass  of  evidence  bearing  on  the  two 
questions  referred  to,  but  the  most  favorable  view  that  can  be 
taken  for  the  plaintiflE  would  be  obliged  to  admit  that  ic  was  at 
least  conflicting.  In  this  court  any  discussion  of  it  would  be 
quite  useless,  as  the  finding  of  the  referee  must  l)e  accepted  as 
the  true  state  of  the  facts. 

The  plaintiflPs  counsel  has  called  our  attention  to  various 
requests  presented  to  the  referee  to  find  upon  the  evidence 
the  facts  therein  incorporated.  We  have  examined  them  with 
some  care,  and  think  it  is  sufKcient  to  say  with  respect  to  them 
that  none  of  the  requests  that  were  material  or  that  the  plain- 
tiff was  entitled  to  have  passed  upon  by  the  referee,  wei'e  so 
conclusively  established  by  proof  as  to  warrant  this  court  in 
holding  that  there  was  legal  error  in  declining  to  find  as 
requested. 

The  learned  counsel  for  the  plaintiff  argues,  as  ground  of 
error,  requiring  this  court  to  reverse  the  judgment,  the  omis- 
Bion  of  the  referee  to  indicate,  upon  the  margin  of  the  paper, 
or  otherwise,  his  disposition  of  certain  propositions  of  fact  and 
law  submitted  to  him  under  section  1023  of  the  Code.  That 
section  requires  that  "  at  or  before  the  time  when  the  decision 
or  report  is  rendered,  the  court  or  the  referee  must  note  in 
the  margin  of  the  statement  the  manner  in  which  each  projH)- 
sition  has  been  disposed  of,  and  tnust  either  file  or  return  to 
the  attoniey  the  statement  thus  noted  ;  but  an  omission  so  to 
do  does  not  offset  the  vah'dity  of  the  decision  or  the  i-eport.'* 
As  to  some  of  the  numerous  requests  sul>mitte(l  to  the  referee 
in  this  case,  he  made  no  note  in  the  margin  indicating  the  dis- 
position made  of  them.  As  to  the  otliers,  he  complied  with 
the  (\)de.  Section  993  provides  that  a  refusal  to  make  any 
finding  on  a  question  of  fact,  seasonably  submitted,  is  a  ruling 
on  a  (juestion  of  law.  There  are  two  answers  to  the  plaintiffs 
contention  in  this  respect.  First.  Nearly  all  the  propositions 
are  either  covered  by  the  findings  made  l)y  the  referee  and 
stated  in  his  report,  or  they  are  immaterial.     The  most  import- 
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ant  of  them  relate  to  provisions  of  the  lease  which  the  referee 
vas  asked  to  find  The  lease  and  every  part  of  it  was  in  evi- 
dence and  is  in  the  record  now  before  the  court,  and  the  plain- 
tiff has  the  benefit  of  all  its  provisions.  It  was  not  necessary 
that  the  referee  should  incorporate  it  in  his  report  or  make 
separate  findings  in  regard  to  all  its  stipulations.  The  referee 
could  find  nothing  which  was  not  embraced  in  the  instrument, 
and  the  plaintiff  could  not  be  injured  by  his  failure  to  state, 
in  the  form  of  a  distinct  proposition,  what  the  lease  did  or  did 
not  contain.     {CaUanan  v.  Gilman^  107  N.  Y.  360.) 

Secondly.  The  mere  fact  that  the  referee  filed  the  statement 
or  delivered  it  to  the  attorney,  without  having  noted  his  decis- 
ion upon  the  margin  opposite  eac'i  proposition,  is  not  a  "  refusal 
to  make  any  finding  whatever,"  within  the  meaning  of  section 
993.  That  may  be  the  result  of  mistake,  which  is  liable  to 
occur,  especially  when  the  requests  are  very  numerous.  If 
the  referee  had  failed  to  file  or  deliver  the  paper  at  all,  that 
would  not  affect  the  validity  of  his  decision,  under  section 
1023.  Much  less  can  it  be  said  that  his  omission  to  not«  upon 
the  margin  of  the  paper  his  disposition  of  one  or  several 
requests,  is  an  error  of  law  reviewable  in  this  court.  \i\  such 
a  case,  the  proper  practice  is  to  apply  to  the  court  to  send  the 
report  or  the  statement  back  to  the  referee  for  the  purpose  of 
supplying  the  omission  or  correcting  the  mistake,  if  it  be  one. 
It  is  only  when  it  aflirmatively  appears  by  the  record  that  the 
court  or  referee  has  refused  or  declined  to  pass  upon  recjuests 
or  make  findings  that  this  court  can  treat  the  refusal  as  a  ruling 
on  a  (juestion  of  law.  The  omission  of  the  usual  note  in  the 
margin  of  the  statement  does  not  necessarily  show  in  this  case 
that  the  referee  refused  to  pass  upon  the  plaintiff's  findings, 
so  that,  even  if  there  is,  among  the  reciuests  referred  to,  any- 
thing material,  or  that  would  be  beneficial  to  the  plaintiff,  the 
question  is  not  properly  before  us  on  this  record. 

There  are  many  exceptions  in  the  record  to  the  nilings  of 
the  referee  admitting  or  excluding  evidence  offered  by  either 
party.  But  very  few  of  these  exceptions  merit  any  special 
notice.     In  order  to  prove  that  the  machinery  was  not  in 


124  McCuLLocH  r.  DoBSON  et  al.  [April, 


Opinion  of  the  Court,  pet  O'Brien,  J. 


good  repair  when  the  defendants'  term  commenced,  they 
were  permitted  to  give  the  testimony  of  witnesses  as  to  its 
condition  subsequent  to  the  commencement  of  the  term. 
Some  of  these  witnesses  were  experts  and  tliey  all  described 
the  condition  of  the  articles  of  machinery,  the  appearance  of 
the  factory,  and  other  defects  in  such  a  way  as  to  reflect  light 
upon  the  condition  of  the  same  articles  a  few  months  or  weeks 
before.  Evidence  as  to  the  condition  of  machinerv  in  a  mill 
at  a  particular  date  is  competent,  ordinarily,  to  show  what  its 
condition  was  at  a  date  shortly  before.  It  is  not  necessary  that 
the  witnesses  should  have  seen  the  machinery  at  or  before  the 
time  when  its  condition  is  to  be  ascertained.  The  fact  that 
they  did  not  examine  or  see  the  machinery  at  the  very  day, 
nor  till  some  days  or  even  months  subsequent  to  the  time  in 
question  may  affect  the  value,  but  not,  ordinarily,  pe  compe- 
tency of  the  testimony.  ^  •. 

The  plaintiflE  sought  to  prove  by  a  witness  wh(f  worked  in 
the  mill  for  the  defendants,  a  conversation  between  defend- 
ants' foreman  and  a  third  party  as  to  the  condition  of  the 
machinery.  This  was  excluded  and  properly  so.  The  plain- 
tifip  could  not  prove  his  case,  as  to  the  condition  of  the  prem- 
ises, by  declarations  of  the  foreman  to  a  third  party. 

The  plaintiff,  in  order  to  show  that  the  machinery  was  in 
good  order  at  the  commencement  of  the  term,  offered  samples 
of  silk  made  from  it  in  1883,  which  were  excluded.  Aside 
from  any  other  objection  to  this  species  of  evidence,  it  was 
quite  absurd  to  suppose  that  the  referee  could  judge  as  to  the 
condition  of  the  machinery  from  the  character  of  the  products 
of  the  mill.  Proof  was  also  offered  to  show  that  defendant 
employed  incomj)et^nt  hands  as  a  basis  for  an  inference  that 
they  necessarily  damaged  tlie  machinery.  This  was  properly 
excluded.  It  was  sought  to  impeach  one  of  the  witnesses  for 
the  defendants  who  gave  material  testimony  by  proof  of  his 
admissions,  after  the  tei^timony  was  given,  to  the  effect  that  it 
was  not  truthful.  This  was  excluded.  A  witness  cannot  be 
impeached  by  proof  of  declarations  made  out  of  court,  before 
or  after  the  trial,  contradictory  of  his  testimony,  until  a  proper 
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foundation  is  laid  for  the  impeachment  by  interrogating  the 
witness  himself  in  regard  to  this  statement.  The  other  excep- 
tions in  the  case  are  of  no  greater  and  many  of  them  are  of 
very  much  less  importance.  None  of  them  presents  any  ques- 
tion that  requires  a  reversal  of  the  judg!uent.  The  record 
contains  a  notice  of  appeal  from  two  orders  made  in  the  ca*^e, 
and  which  have  been  aifirmed  at  the  General  Term.  The 
referee's  report  was  made  and  signed  July  14,  1888.  It  was 
delivered  on  the  seventeenth  and  filed  on  the  eighteenth  of 
July,  and  on  the  twentieth  of  that  month  he  died.  One  of 
the  orders  denied  a  motion  made  by  the  plaintiff  to  set  aside 
the  report  on  the  ground  that  the  referee's  mind  was  impaired 
some  time  before  his  death,  and  he  was  incompetqpt  to  per- 
form the  duties  of  a  referee.  The  other  order  granted  to  the 
defendants  an  additional  allowance  of  costs  on  the  ground  that 
the  case  was  difficult  and  extraordinary.  Both  motions  were 
addressed  to  the  discretion  of  the  court  and  the  decision  of  the 
General  Term  affirming  them  is  not  reviewable  here.  The 
judgment  should  be  affirmed  and  the  appeals  from  the  orders 
dismissed,  with  costs. 

All  concur. 

Ordered  accordingly. 


The  New  York  Life  Insukance  and  Trust  Company,  as 
Trustee,  etc.,  v.  John  Henry  Livingston,  Respondent, 
John  W.  De  Peyster  et  al..  Appellants. 
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The  same  rale  applies  to  wills  of  personal  property  as  is  given  in  regard 
to  realty  by  the  provision  of  the  Statute  of  Powers  (1  R.  8.  787,  §  126), 
which  provides  that  *'  lands  embraced  in  a  power  to  devise  shall  pass  by 
a  will  purporting  to  convey  all  the  real  property  of  the  testator,  unless 
the  intent  that  the  will  shall  not  operate  as  an  execution  cf  the  power 
shall  appear  expressly  or  by  necessary  implication." 

C.  executed  to  plaintiff  a  deed  of  trast  of  real  and  personal  property,  with 
directions  to  pay  to  him  the  rents  and  income  during  his  life,  and  upon 
his  death  to  convey  the  property  to  such  persons  and  in  such  shares  ''  as 
shall  be  designated  and  appointed"  by  his  last  will,  and  in  default  of 
such  appointment,  to  his  heirs  at  law  and  next  of  kin.    By  his  will,  after 
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giving  a  legacy,  C.  gave  all  the  residue  of  his  estate,  real  or  personal, 
which  he  owned  or  was  **  in  any  manner  entitled  to,"  to  L.  Helfi,  that 
this  was  a  good  execution  of  the  power  of  appointment;  and  so,  that  L. 
was  entitled  to  the  trust  estate. 

(Argued  March  23.  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  tlie  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  18,  1891,  wliich  afiirmed  a  judgment  in  favor  of 
the  defendant  John  Henry  Livingston,  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

The  facts  out  of  which  the  question  arose  are  as  follows : 
In  the  month  of  August,  1888,  Clermont  L  De  Peyster 
executed  a  deed  of  trust  to  the  plaintiff,  whereby  he  trans- 
ferred to  it  certain  real  and  jjersonal  property,  including  the 
property  in  question,  in  trust,  to  receive  the  rent«  a!id  income 
during  his  life,  and  after  his  death  to  convey  and  assign  it  '/to 
such  person  or  persons  and  in  such  shares  as  shall  be  designated 
and  appointed  by ''  him  "  by  his  last  will  and  testament,''  or  in 
default  of  such  appointment  to  his  issue,  if  any,  or  if  none 
then  as  to  his  real  estate  to  his  heirs  at  law  and  as  to  his  per- 
sonalty to  his  next  of  kin,  in  the  same  shares  in  which  they 
would  have  received  the  same  if  he  had  died  intestate  seized 
and  possessed  thereof,  without  issue.  Afterwards  and  on  the 
11th  day  of  August,  1888,  an  instrument,  similar  in  all 
respects,  except  that  it  affected  only  the  realty  which  had  been 
conveyed  by  the  prior  deed,  was  executed  by  Mr.  De  Peyster 
in  order  to  be  recorded.  In  December,  1889,  Mr.  De  Peyster 
died,  leaving  a  will,  which  bore  date  on  the  24th  day  of 
August,  1888,  which,  after  a  legacy  of  $1,000,  contained  the 
provisions  set  forth  in  the  opinion. 

John  W.  EUu  for  appellants.  The  intention  of  Clermont 
L.  DePeyster  that  his  will  should  not  operate  as  an  execution 
of  the  power  contained  in  the  trust  deeds,  appears  by  necessary 
implication.  {Olr^sUmn  v.  Waicott^  13  Sim.  523;  Hawkins 
on  Wills  [2d  ed.]  27,  28 ;  6  Paige,  545.)    Next  of  kin  are  not 
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to  be  set  aside  by  iniplieation.  {Lj/nes  v.  Tmonsend^  33  N. 
T.  558  ;  SeoU  v.  Guernsei/^  48  id.  106 ;  Ilaxton  v.  Corsf",  2 
Barb.  Ch.  507.)  Necessary  inipiication  does  not  mean  natural 
necessity,  but  only  so  strong  a  probability  of  intention  that  an 
intention,  contrary  to  that  which  is  imputed,  cannot  be  sup- 
]>osed.  (15  N.  Y.  558  ;  W/tite  v.  /{ids,  33  id.  383.)  Tlie 
appellants,  John  Watts  and  Estelle  L.  De  Peyster,  are  entitled, 
as  two  out  of  the  tliree  grandparents,  who  are  next  of  kin,  to 
two-thirds  of  the  personal  trust  fund.  {Bogert  v.  Funnan^  10 
Paige,  496 ;  IIUl  v.  Nye^  17  Hun,  457.) 

Henry  R,  Beekman  and  7>.  B.  Ogden.  for  respondents. 
The  common-law  rule  as  to  w^hat  constitutes  a  valid  execution 
of  a  power  of  appointment  by  will  has  l)een  abolished  by  the 
Kevised  Statutes.  (2  R.  S.  chap.  1,  art.  3,  §  126;  ILuttoji  v. 
Benkard,  92  N.  Y.  295;  Cook  v.  /^>?^?/-y,  95  id.  103-111 ; 
Mott  V.  Ackerman^  92  id.  539 ;  Thomas  v.  Snyder^  43  Hun, 
14.)  No  intention  is  expressed  in  the  language  of  the  w  ill  or 
can  be  implied  from  it  that  it  was  not  intended  to  operate  as  an 
execution  of  the  power.  {Biederman  v.  Seymour^  2  I3eav. 
368 ;  Jen^i  v.  Hunt,  113  N.  Y.  158.) 

Andrews,  J.  The  will  of  Clermont  L.  De  Peyster,  after 
giving  a  single  legacy,  provides  as  follows :  "  I  give  and 
bequeath  to  my  uncle,  John  Henry  Livingston,  all  the  rest, 
residue  and  remainder  of  my  estate,  both  real  and  i>ersonaI 
property,  of  what  nature  and  kitid  soever  and  wherever  situ- 
ate, which  I  may  own  or  be  in  any  manner  entitled  to  at  the 
time  of  my  death."'  Tliis  was  a  good  execution  of  ^\^  }K)wer 
of  appointment  contained  in  the  prior  trust  deed  of  July 
11,  1887, 

Bv  section  126  of  the  Statute  of  Powers  it  is  enacted  that 
"  the  lands  embraced  in  a  power  to  devise  shall  pass  by  a  will 
purporting  to  convey  all  the  real  property  of  the  testator, 
unless  the  intent  that  the  will  shall  not  operate  as  an  execution 
of  the  power  shall  appear  expressly  or  by  necessary  impli- 
cation."    By  analogy  the  same  rule  of  construction  applies  to 
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wills  of  personal  property.  {Cutting  v.  Cuttingy  8f)  N.  Y.  522 ; 
Iluttoii  V.  Benkardy  92  id.  295.)  There  is  no  intent  expressed 
in  the  will  that  it  shall  not  operate  as  an  execution  of  the 
power,  nor  does  such  intent  appear  by  "  necessary  implication." 
The  testator  owned  the  property  embraced  in  the  trust  prior 
and  up  to  the  time  the  deed  was  executed.  He  reserved 
therein  the  beneficial  interest  during  his  life  and  a  power  of 
appointment  by  will.  This  was  little  less  than  ownership, 
and  the  statute  for  the  purpose  of  construing  a  disposition  by 
will  under  a  pc>wer  of  appointment  treats  the  subject  of  the 
power  as  the  property  of  the  donor  of  the  power,  and  conclu- 
sively infers  an  intention  in  a  testator  to  execute  the  power 
where  the  will  disposes  of  all  his  property,  and  the  inference 
is  not  rebutted  by  express  language  or  necessary  implication. 
The  will  in  question  disposed  of  all  the  testator's  property, 
real  and  personal,  by  the  legacy  and  the  gift  of  all  tlie  residue. 
The  argument  that  as  Livingston  was  the  heir  at  law  of  the 
testator,  and  as  such  would  have  taken  all  the  real  estate 
embraced  in  the  trust  deed,  under  the  limitations  therein,  if 
there  had  been  no  will,  and  that  it  cannot  be  supposed  that  the 
testator  intended  by  a  will  made  within  a  montli  after  the  exe- 
cution of  the  deed  to  change  the  title  which  would  accrue  to 
Livingston  thereunder  into  a  title  as  devisee,  or  to  deprive  his 
next  of  kin  of  the  benefit  of  the  deed,  is  entitled  to  no  weight 
under  the  statute.  It  is  a  matter  of  argument  merely.  There 
is  no  "necessary  implication"  resulting  from  the  language 
of  the  will,  or  the  circumstances,  that  it  was  not  intended  to 
operate  upon  the  property  embraced  in  the  power.  Nor  is 
there  anything  in  the  fact  that  the  gift  in  the  will  was  a 
^  residue  "  after  payment  of  the  legacy.  There  was  nothing 
in  the  nature  of  the  prior  dispositions,  in  terms  or  by  construc- 
tion, which  limited  the  residue  to  property  of  which  the  testator 
was  the  absolute  owner. 

The  conclusion  of  the  court  below  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Francis  A.  Drexkl  et  al.,  lieBpondents,  r.  Euza  A.  Pease, 
a«  Executrix,  etc..  Impleaded,  etc.,  Appellant. 

The  ownership  by  a  commercial  correspondent,  wlio  has  advanced  his  own 
money  or  credit  for  a  principal  for  the  purchase  of  property,  and  has 
tukjen  bills  of  lading  in  his  own  name,  extends  so  far  only  as  is  necessary 
to  secure  him  for  the  advances  so  made ;  it  will  not  permit  of  his 
a(;quiring,  although  agreed  to  by  the  principal,  a  general  Hen  upon 
the  property,  for  other  and  prior  indebtedness,  as  against  one  owning 
an  interest  in  the  property. 

Two  merchants,  P.,  doing  business  in  New  York,  and  St. A.,  in  France, 
entered  into  a  contract  which,  after  reciting  that  D.  was  willing  to  give 
to  the  parties  a  monoi)oly  of  a  certain  brand  of  sardines,  contained  an 
agreement  that  each  of  the  parties  was  to  advance  forty  per  cent  of 
the  cost,  the  sardines  to  be  shipped  to  P.  for  sale ;  the  net  proceeds 
to  be  divided.  To  raise  the  forty  per  cent  so  to  be  advanced  by  him,  P, 
procured  from  plaintiffs,  a  banking  firm,  letters  of  credit,  which  author- 
ized drafts  to  l)e  drawn  upon  them  "  for  the  cost  of  the  merchandise," 
advice  thereof  to  be  given  to  plaintiffs,  to  be  accompanied  by  abstracts 
of  invoices  and  bills  of  lading  to  their  onler.  By  virtue  of  these  letters 
of  credit,  St. A.  drew  upon  plaintiffs  the  percentage  of  the  cost  of  pur- 
chases agreed  to  be  advanced  by  P.,  and  caused  the  invoices  and  bills  of 
(lading  to  be  made  out  and  forwarded  to  plaintiffs'  firm,  as  required, 
which  drafts  w^ere  a<x*epted  and  paid  by  it.  By  the  agreement 
between  P.  and  said  firm,  he  gave  it  a  specific  lien  on  the  goods  pur- 
chased to  the  amount  so  advancetl,  and  also  pledged  to  them,  as  security 
for  any  other  indebtedness,  **  any  surplus  that  may  remain,  either  in  the 
goods  or  the  proceeds  thereof,  after  providing  for  the  acceptances  under 
this  credit."  Such  a  surplus  having  arisen,  plaintiffs  claimed  the  right 
to  retain  it,  to  apply  upon  a  prior  and  independent  indebtedness 
of  P.  IleUl,  that  said  claim  was  untenable  as  against  St. A.;  that 
he  had  an  equitable  title  at  least  to  all  beyond  P.'s  share,  which 
was  superior  to  the  genend  lien  of  plaintiffs;  also,  that  St. A.  was  not 
estopped,  by  the  fact  that  he  cauwnl  the  invoices  and  bills  of  lading  to 
t)e  made  out  to  the  order  of  plaintiffs'  firm,  from  claiming  his  interest, 
or  from  asserting  that  tne  acceptances  were  not  for  the  full  cost  of  the 
goods;  that  the  words  of  Uie  agreement,  authorizing  drafts  "for  the 
cost  of  merchandise,"  did  not  imply  that  they  were  to  be  for  the  full 
cost,  but  the  intent  was  to  limit  the  amount  so  that  in  no  event  the  draft 
should  exceed  the  cost,  and  that  it  must  be  on  account  thereof. 

It  Menu,  that  even  assuming  that  \mder  the  agreement  there  was  an  implied 
representation  that  the  drafts  drawn  were  for  the  full  cost  of  the  mer- 
chandise, St.A.  would  still  be  entitled  to  assert  his  interests  as  against 
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plaintiffs'  genera^  lien  for  prior  advances  to  P.  arising  oiit  of  another 
transaction  witli  another  party,  and  not  made  on  the  faith  of  the  goods 
in  question,  as  plaintiffs  parted  with  no  value  beyond  their  specitic  lien 
by  virtue  of  any  such  implied  representations. 

(Argued  March  23,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  (reneral  Term  of  the  Supreme 
Court  in  tlie  first  judicial  department,  entered  u])on  an  order 
tnade  May  29,  1890,  whieli  affirmed  a  judgment  in  favor  of 
plaintiflEs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Tenn  aud  dismissed  the  defendant's  appeal. 

This  action  was  brought  by  plaintiifs,  who  were  bankers 
doing  business  in  the  city  of  New  York,  to  enforce  a  lien  they 
claimed  to  have  upon  the  proceeds  of  a  quantity  of  sardines. 
One  Pease,  who  was  a  merchant  in  New  York,  entered  into  a 
contract  with  one  St.Amant,  a  merchant  in  France,  which, 
after  reciting  that  one  Dumagnou  was  willing  to  give  to  them 
a  monopoly  of  a  certain  brand  of  sardines,  provided  that  each 
of  the  parties  should  advance  forty  per  cent  of  the  cost,  and 
the  sardines  be  shipj)ed  to  Pease  for  sale  and  the  net  profits  l)e 
divided.  In  order  to  raise  the  forty  per  cent  he  was  to 
advance,  Pease  procured  from  plaintiffs  letters  of  credijt,  which 
authorized  drafts  to  be  drawn  ui)on  them  ''  for  the  cost  of  the 
merchandise,  advices  of  which  were  to  he  given  plaintiifs, 
vrith  abstracts  of  invoices  and  bills  of  lading  to  tlieir  order. 
St.Amant,  through  these  lettei-s  of  credit,  drew  u|>on  plaintiffs 
for  the  percentage  of  the  cost  of  purchases  agreed  to  be 
advanced  by  Pease,  and  caused  the  invoices  and  bills  of  lading 
to  be  made  out  and  forwanled  to  plaintiffs  as  required,  and 
«aid  drafts  were  accepted  and  paid  by  them.  Pease  entered 
into  an  agreement  with  plaintiffs  by  which  he  gave  their  firm 
a  specific  lien  on  the  sardines  purcliased  to  the  amount  of  the 
advances,  and  he  also  pledged,  as  security  for  any  other  indebt- 
edness, "any  surplus  that  may  remain,  either  in  the  goods  or 
the  proceeds  thereof,  after  providing  for  the  acceptances  under 
this  credit,"  Pease  afterwards  became  insolvent  and  made  an 
assignment  for  the  benefit  of  his  creditors.  Dumagnou 
assigned  his  interest  in  the  sardines  to  St.Amant.     Attach- 
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ments  were  obtained  in  various  actions  brought  against  Pease 
by  his  creditors,  and  tlie  sardines  which  Pease  still  had  on 
hand  and  the  accounts  for  those  he  had  already  sold  were 
levied  upon  thereunder.  A  receiver  was  appointed  in  this 
action,  and  the  accounts  for  sardines  sold  and  the  proceeds  of 
subsequent  sales  M'ere  paid  over  to  him. 

After  providing  for  plaintiifs'  acceptances  from  the  sums  in 
the  receivers  hands,  a  surplus  remained  which  plaintiffs  claim, 
under  their  agreement  with  Pease,  they  have  a  right  to  retain 
and  apply  upon  a  prior  and  independent  indebtedness  of  Pease 
to  them. 

Oliver  •/.  Wells  for  aj)|)ellant.  It  was  error  to  allow  the 
amount  due  under  the  Colin  letters  of  credit.  (Lajvs  of 
1830,  chap.  139;  Hazard  v.  FisJce,  83  N.  Y.  287;  Dmos  v. 
Kidder^  84  id.  121 ;  Stei^ens  v.  Wilson,,  4  Den.  472 ;  Dorrance 
V.  Bean,  106  N.  Y.  204;  Wyckoff  v.  Anthony,  90  id.  442.) 
The  court  erroneously  held  that  StAmant  having  used  the 
letter  of  credit,  was  estopped  and  was  bound  by  the  terms  on 
which  it  was  procured.  Estoppel  only  applies  when  the  party 
to  be  estopped  lias  full  knowledge  of  the  facts.  {Bank  of 
Toledo  V.  Shaw,  61  N.  Y.  298.) 

F,  S.  Bangs  for  respondents.  By  the  appellant's  own  acts 
the  ownership  of  the  property  became  vested  in  the  plaintiffs. 
{F.  cfe  M.  Bank  v.  Logan,  74  N.  Y.  568  ;  Same  v.  Atkinson, 
74  id.  687 ;  Same  v.  Hazelton,  78  id.  104 ;  Moors  v.  Kidder, 
106  id.  32.)  He  should  not  thereafter  l>e  permitted  to  allege 
or  prove  as  against  the  plaintiffs  that  the  transaction  was  not  a 
sale  and  delivery  of  the  goods,  or  that  the  acceptance  and  pay- 
ment did  not  constitute  a  full  payment  of  the  cost.  {Storrs  v. 
Barker,  6  Johns.  Ch.  166;  C.  N.  Bank  v.  National  Bank, 
50  N.  Y.  576 ;  Midhr  v.  PmxUr,  55  id.  334,  335 ;  Thomp- 
son V.  Simpson,  128  id.  288.)  The  delivery  of  the  bills  of 
lading  by  the  plaintiffs  to  Pease  under  the  terms  of  the  trust 
receipts  did  not  change  the  relations  or  rights  of  the  parties. 
{Mo(yrs  v.  Kidder,  106  N.  Y.  46.) 
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Peckham,  J.  The  judgment  in  this  action  gave  plaintiffs  a 
specific  lien  on  the  merchandise  (principally  sardines)  upon 
which  they  made  advances,  up  to  the  full  amount  of  those 
advances.  In  addition  to  the  specific  lien  the  judgment 
awarded  the  plaintiffs  a  general  lien  upon  the  surplus  in  the 
merchandise  or  the  proceeds  thereof  remaining  after  providing 
for  the  payment  of  their  advances,  as  security  for  the  other 
indebtedness  of  Pease's  firm  to  the  plaintiffs. 

StAmant,  one  of  the  defendants  herein,  is  dissatisfied  witli 
the  latter  provision  in  such  judgment.  The  cause  of  his  dis- 
satisfaction lies  in  the  fact  that  he  has  an  equitable  title  to  and 
interest  in  this  merchandise,  which  is  as  he  claims  superior  to 
any  lien  of  the  plaintiffs  thereon,  excepting  the  specific  lien 
for  the  advances  actually  made  on  such  merchandise  by  the 
plaintiffs. 

The  agreement  by  which  Pease  gave  to  plaintiffs  a  specific 
lien  on  all  merchandise  to  an  amount  equal  to  the  sum  advanced 
on  the  same  by  plaintiffs,  as  stated  in  such  agreement,  is  one 
with  which  no  fault  is  found  by  any  of  the  parties  hereto,  and 
no  one  disputes  plaintiffs'  rights  as  regards  their  lien  on  such 
merchandise  to  the  extent  above  indicated. 

The  trouble  comes  by  reason  of  the  clause  in  the  agreement 
with  the  plaintiffs  with  reference  to  all  the  letters  of  credit,  in 
which  Pease  says :  "  And  I  further  pledge  to  you  as  security 
for  any  other  indebtness  of  my  firm  to  you  any  surplus  that 
may  remain  either  in  the  goods  or  the  proceeds  thereof,  after 
providing  for  the  acceptances  under  tliis  credit."  The  sardines 
which  made  up  the  greater  part  of  the  merchandise  in  question 
on  this  appeal,  were  procured  pursuant  to  the  provisions  of  a 
•  contract  which  was  under  consideration  by  us  on  an  appeal  in 
this  action  from  that  part  of  the  judgment  which  adjusted  the 
conflicting  claims  of  the  defendants  between  themselves  upon 
the  merchandise  or  the  proceeds  arising  from  a  sale  thereof. 
Upon  that  appeal  we  held  that  under  this  contract  one 
Dumagnou,  who  was  the  packer  of  the  sardines,  together  with 
St.Amant,  the  one  who  made  the  purchase  in  France,  and  the 
defendant  Pease,  were  engaged  in  a  joint  enterprise  for  the 
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shipment  and  sale  of  these  sardines  and  after  payment  of 
expenses  the  profits  were  to  be  divided  equally  between  them. 
We  also  held  that  St.Ainant  (to  whom  Dumagnou  assigned  hia 
interest),  had  an  equitable  title  to  the  merchandise  which  was 
superior  to  that  of  the  individual  creditors  of  Pease  and  that 
such  equity  attached  to  the  funds  in  the  receiver's  hands, 
which  were  the  proceeds  of  the  sale  of  such  merchandise. 
{Drexel  v.  Pease^  129  N.  Y.  96.)  The  question  now  to  be 
determined  is  whether  such  equitable  title  is  not  also  superior 
to  the  general  lien  of  the  plaintiffs.  Can  plaintiffs  hold  the 
merchandise  for  any  sum  other  than  the  advances  made  by 
them  on  its  security.  If  all  the  facts  were  known  to  plaintiffs 
or  their  correspondents  in  Paris  at  the  time  when  the  latter 
advanced  the  money  on  the  sardines,  it  isplain  that  they  would 
have  a  specific  lien  thereon  up  to  the  amount  of  their  advances 
on  them,  and  I  think  it  equaPy  plain  they  would  have  no 
general  lien  thereon  as  against  the  defendant  St.Amant  to 
secure .  plaintiffs  for  other  and  prior  indebtedness  of  Pease's 
finn  upon  letters  of  credit  issued  by  plaintiffs  at  request  of 
Pease  to  other  parties. 

At  least  they  would  have  no  such  lien  upon  anything  more 
than  the  share  of  Pease  in  the  goods.  This  would  be  so 
because  the  other  interest  or  shares  in  the  merchandise  would 
not  belong  to  Pease,  and  as  the  plaintiffs,  under  the  supposi- 
tion would  be  aware  of  that  fact,  the  agreement  of  Pease  to 
give  plaintife  a  general  lien  for  other  and  prior  indebtedness 
not  incurred  upon  the  faith  of  the  merchandise,  upon  an 
interest  therein  which  thev  knew  he  did  not  own,  would  be 
worthless  as  against  those  who  did  own  such  interest  and  had 
not  consented  to  such  lien. 

The  history  of  the  "  other  indebtedness,''  whicli  plaintiffs 
desire  to  hold  the  St.Amant  merchandise  as  security  for,  is  in 
brief  this :  The  defendant  Pease  had  different  correspondents 
in  Europe,  wholly  disconnected  with  each  other,  who  were  pur- 
chasing merchandise  for  him  at  different  places.  At  about  the 
time  of  the  issuing  of  the  letters  of  credit  to  StAmant  of 
Paris  by  plaintiffs  at  request  of  Pease,  the  plaintiffs  also,  upon 
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like  request,  issued  letters  to  the  firm  of  C.  Richard  Cohn  & 
Co.  of  Bordeaux.  The  latter  purchased  merchandise,  drew 
drafts  upon  Drexel,  Harjes  &  Co.  in  payment  for  the  cost 
thereof,  and  gave  invoices  and  bills  of  lading  to  plaintiffs' 
order  in  the  same  manner  as  in  the  case  of  StAmant,  and 
plaintiffs  advanced  the  money  upon  such  merchandise  on  the 
faith  thereof  and  on  the  invoices  and  bills  of  lading  to  their 
order.  In  the  case  of  the  Cohn  merchandise,  the  plaintiffs 
will  be  unable  to  get  back  the  full  amount  of  their  advances 
therson  unless  they  are  allowed  a  lien  on  the  surplus  of  the 
St.Amant  merchandise  after  paying  their  advances  made 
thereon  and  before  any  other  claim  upon  such  surplus  is 
allowed.  This  is  claimed  by  plaintiffs  by  virtue  of  the  agree- 
ment for  a  general  lien  above  referred  to. 

Plaintiffs'  advances  upon  the  merchandise  purchased  under 
the  Cohn  letters  of  credit  were  not  made  on  the  faith  or  credit 
of  the  merchandise  purchased  under  letters  issued  to  St.  Amant^ 
and  as  it  does  not  appear  that  the  latter  was  aware  that  Pease 
had  attempted  to  pledge  his  (StAmant's)  property  as  security 
for  Pease's  general  indebtedness,  it  cannot  be  .argued  that 
St.  Amant  consented  to  such  pledge  when  he  used  the  letter  of 
credit  to  raise  funds  to  pay  Pease's  share  of  the  purchase- 
money  for  the  sardines.  The  plaintiffs,  however,  claim  there 
are  facts  (not  yet  stated)  which  form  an  equitable  estoppel, 
preventing  the  defendant  StAmant  from  setting  up  his  title 
to  the  merchandise  as  against  the  plaintiffs,  and  under  which 
the  plaintiffs  are  entitled  to  claim  their  general  lien  upon  it. 
The  plaintiffs  state  that  the  letters  of  credit  issued  by  them  to 
both  StAmant  and  Cohn  upon  request  of  Pease,  and  which 
constituted  the  only  authority  for  St.  Amant's  or  Crohn's  drafts 
upon  Drexel,  Harjes  &  Co.  of  Paris,  who  were  plaintiffs'  cor- 
respondents and  agents  herein,  provided  that  the  drafts  should 
be  drawn  in  France  "/b/*  the  cost  of  the  vhercluindise  to  be 
exported  to  an  Atlantic  port,  and  advice  thereof  to  be  given 
to  Messrs.  Drexel,  Harjes  &  Co. ;  the  advice  to  be  accompanied 
by  abstracts  of  invoices  and  bills  of  lading  to  our  order." 
StAmant,  instead  of  drawing  for  the  full  and  entire  cost  of 
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the  merchandise,  drew  only  for  forty  or  fifty  per  cent  thereof, 
pnrsuant  to  tlie  contract  above  mentioned  between  him  and 
Pease,  and  the  provisions  of  which  have  already  been  construed 
by  lis  on  the  former  appeal  lierein.  Tliis  forty  per  cent  repre* 
sented  only  the  amount  of  the  cost  which  was  to  be  paid  by 
Pease,  the  balance  of  such  cost  in  the  case  of  the  sardines 
being  paid  by  and  divided  ])etween  Dumagnou  and  St. Amant, 
tlie  latter  paying  forty  and  the  former  the  remaining  twenty 
per  cent.  The  court  found  that  *'  St.Amant,  cm  receiving 
invoices  of  said  goods  from  Dumagnou,  advanced  thereon 
eighty  per  cent  of  the  amount  of  said  in  voices,  and  thereafter 
delivered  the  bill  of  lading  and  invoices  to  Messrs.  I)i*exel, 
Harjes  &  Co.,  and  received  their  acceptances  for  forty  per 
cent  of  the  invoice  value  of  the  inerchandise,  the  cost  of 
stamps  and  certificates  l>eing  in  some  cases  added."  This  waa 
pursuant  to  the  agreement  between  plaintiffs  and  Pease,  by 
wliich  it  was  provided  that  the  parties  to  whom  the  letters 
were  issued  and  who  purchased  the  merchandise  should,  when 
the  drafts  were  drawn,  give  advice  thereof  to  Drexel,  llarjea 
&  Co.,  and  the  advice  was  to  be  accompanied  by  abstracts  of 
invoices  and  bills  of  lading  to  plaintiffs'  order,  remaining  billa 
of  lading  with  certified  invoices  and  consul's  certificates  to  be 
sent  to  plaintiffs  direct  by  vessel. 

From  these  facts  the  ]>laintiffs  claim  that  St.Amant,  by  hia 
own  act,  vested  tlie  ownership  of  the  property  in  the  plaintiffsi 
and  under  such  circumstances  as  were  equivalent  to  a  repre^ 
sentation  by  him  that  any  claim  of  his  for  the  cost  of  mer^^ 
chandise  had  l)een  satisfied.  St.Amant  cannot,  as  plaintiffs 
claim,  be  now  permitted  to  prove  as  against  them  that  the 
transaction  was  not  a  sale  and  delivery  of  the  goods,  or  that 
the  acceptance  and  payment  of  the  drafts  drawn  on  tliem  or 
their  agents  by  St  A  man  t,  did  not  constitute  a  full  payment  of 
the  whole  cost  of  such  merchandise.  They  also  say  that  Pease's 
right  to  pledge  the  merchandise  generally  for  all  hisindebted-- 
ness  to  plaintiffs  is  beyond  question,  if  his  ownership  were 
conce<led  or  proved,  and  StAmant  is  bound  to  concede  such 
ownership  as  to  the  plaintiffs  in  view  of  his  tacit  represents* 


136  Dkexel  et  al.  v.  Pease.  [^P^^? 


OpinioD  of  the  Court,  per  Peckham,  J. 


tion  that  the  drafts  were  for  the  cost  (meaning  the  full  cost) 
of  the  merchandise. 

We  think  this  claim  is  inadmissible. 

The  cases  in  regard  to  the  vesting  of  the  title  to  property  in 
the  bankers  or  othei's  who  advance  money  u|X)n  snch  property 
and  take  bills  of  lading  therefor  to  their  order,  do  not  go  the 
length  necessary  for  the  plaintiffs  here. 

As  stated  in  those  cases  the  doctrine  is  that  where  a  com- 
mercial correspondent  advances  his  own  money  or  credit  for  a 
principal  for  the  purchase  of  property  for  such  principal,  and 
takes  the  bills  of  lading  in  his  own  name,  looking  to  the  pro|>- 
erty  as  security  for  reimbui'sement,  such  correspondent  becomes 
the  owner  of  the  property,  instead  of  the  pledgee,  up  to  the 
moment  when  the  original  principal  shall  pay  the  purchase- 
price,  and  the  correspondent  occupies  the  position  of  an  owner 
under  a  contract  to  sell  and  deliver  when  the  purchase-price  is 
paid.  This  doctrine  is  stated  in  Moors  v.  Kiddei*  (106  N.  Y. 
32),  and  founded  upon  the  cases  cited  by  Finch,  J.,  in  that 
case.  Nothing  therein  gives  color  to  the  idea  that  the  cor- 
respondent's ownei'ship  is  of  that  character  which  would  permit 
his  exaction,  even  though  agreed  to  by  the  principal,  of  a 
general  lien  upon  the  j)roperty  for  other  and  prior  indebted- 
ness of  the  principal  as  against  one  in  the  situation  of  St.Amant. 
The  correspondent's  ])osition  is  one  of  ownership  so  far  only  as 
is  necessary  to  secure  him  for  the  advances  he  made  upon  the 
merchandise  described  in  the  bill  of  lading,  and  in  such  a  case 
as  this  he  is  bound  to  sell  upon  receipt  of  the  purchase-price 
from  the  principal,  or  in  other  words,  ujx)n  receipt  of  the 
amount  he  advanced  upon  its  credit.  In  no  other  sense  is  the 
correspondent  the  owner  of  the  property. 

Nor  does  the  wording  of  the  agreement  as  to  the  drawing 
of  the  dmfts  for  the  cost  of  inereha)}dhe^  give  foundation  for 
the  inference  that  the  drafts  must  represent,  in  all  cases,  the 
full  amount  of  such  cost. 

The  language  does  not  bear  such  interpretation.  Its  mean- 
ing plainly  is  to  limit  the  amount  for  which  the  draft  is  to  l)e 
drawn  by  the  cost  of  the  merchandise  against  which  it  is 


1892.]  Dbexel  et  al.  v.  Pease.  137 


Opinion  of  the  Court,  per  Peckham,  J. 


drawn  and  upon  which  the  advance  is  to  be  made.  It  nnist 
not,  in  any  event,  be  for  more  than  such  cost,  and  it  must  be 
on  account  thereof.  Within  the  limits  of  the  full  amount  of 
such  cost  the  draft  may  be  drawn  for  any  sum,  so  long  as  it  is 
on  account  of  the  cost,  and  for  no  other  consideration. 

That  this  was  the  understanding  of  the  parties  is  also  plain. 
St.Amant  advanced,  in  the  first  instance,  but  eighty  per  cent 
of  the  cost  of  the  sardines,  and  he  then  took  the  invoices  of 
the  merchandise  to  the  Paris  correspondents  of  the  plaintiffs 
and  obtained  their  acceptances  for  only  forty  per  cent  of  the 
invoice  value  of  the  goods.  There  was  in  such  transaction  a 
clear  notice  to  the  plaintiffs'  correspondents  that  sixty  per  cent 
of  the  value  of  the  merchandise  had  not  been  drawn  for,  and 
that  there  must  be  some  one  interested  in  the  merchandise  not 
represented  by  the  draft  for  but  forty  per  cent  of  its  value. 

The  practical  construction  given  to  the  contract  by  the 
parties  thereto  is  at  war  with  the  claim  now  made  by  the 
plaintiffs. 

If  it  be  assumed,  however,  that  the  plaintiffs'  later  constnic- 
tion  is  the  correct  one  and  that  the  drafts  drawn  by  St.Amant 
operated  as  an  implied  representation  that  they  were  for  the 
full  cost  of  the  merchandise,  I  do  not  see  that  the  plaintiffs' 
position  is  favorably  affected,  even  upon  such  assumption. 
They  did  not  alter  their  position  with  regard  to  the  Cohn 
indebtedness  already  incurred,  by  reason  of  any  representa- 
tion, expressed  or  implied,  in  regard  to  the  StAmant  mer- 
chandise. There  is  no  reason  why  the  fact  of  StAmant's 
interest  in  the  merchandise  should  not  be  asserted  as  against  a 
•claim  of  plaintiffs  for  a  general  lien  thereon  to  secure  them  for 
the  payment  of  other  and  prior  indebtedness,  arising  out  of 
another  transaction  with  another  person,  and  which  was  wholly 
unconnected  with  and  entirely  separate  from  such  merchandise 
and  all  representations  in  regard  thereto. 

It  is  too  plain  for  discussion  that  the  plaintiffs,  in  fact,  made 

no  advances  to  Cohn  upon  the  faith  of  merchandise  which 

might  or  might  not  thereafter  be  purchased  by  StAmant 

The  advances  they  made  Cohn  were  made  upon  the  faith  of 
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the  merchandise  he  purchased  and  which  he  transferred  to 
them  when  their  agents  accepted  his  drafts  and  took  the 
invoices  and  bills  of  lading  for  such  merchandise  in  the  names 
of  the  plaintiffs.  Whether  St.Amant  would  ever  thereafter 
p:irchase  another  dollar  of  merchandise  for  or  on  account  of 
Pease,  and  come  to  Drexel,  Ilarjes  &  Co.  with  drafts  for  any 
part  or  the  whole  of  the  cost  thereof,  was  something  of  which 
))laintiffs  were,  of  course,  wholly  ignorant.  It  is  idle  to  say 
that  under  such  circumstances  any  advances  to  Cohn  were 
made  upon  the  faith  of  property  whieli  plaintiffs  or  their  Paris 
agents  knew  nothing  of,  and  which  StAmant  might  never 
purcliase,  and  which,  if  he  did  purchase,  they  were  to  make 
advances  on  to  him  at  the  time  he  would  draw  upon  their 
agents. 

It  is  equally  plain  that  the  only  advances  made  to  St.Amant 
were  made  in  jmyment  of  the  drafts  drawn  for  but  forty  (in 
some  cases  fifty)  per  cent  of  the  cost  of  that  particular  mer- 
chandise.    They  have  been  repaid  those  advances. 

The  agreement  for  a  general  lien  in  favor  of  plaintiffs  upon 
the  St.Amant  merchandise  to  secure  them  for  their  prior 
advances  on  the  Cohn  merchandise,  has  no  basis  to  stand  upon 
when  opposed  to  the  equitable  title  of  St.Amant.  As  the 
plaintife  parted  with  no  value  beyond  the  amount  for  which 
they  have  a  specific  lien  on  the  merchandise,  there  is  no 
reason  why  St.Amant  should  not  be  permitted  to  now  show 
the  truth  even  as  against  his  prior  implied  representation. 
The  plaintiffs  in  answer  to  this  statement  claim  that  under 
their  agreement  with  Pease  they,  in  legal  effect,  did  make 
advances  to  Cohn  in  part,  at  least,  upon  the  faith  of  the  mer- 
chandise purchased  by  St.Amant.  They  say  that  in  view  of 
the  agreement  for  a  general  lien  every  draft  paid  by  their  cor- 
respondents, which  was  drawn  by  St.Amant  or  Cohn,  consti- 
tuted an  advance  made  by  plaintiffs  without  reference  to  the 
particular  letter  of  credit  upon  which  the  draft  might  be 
drawn,  and  that  the  consideration  was  threefold :  (1)  Pease's 
engagement  to  repay  ;  (2)  the  engagement  that  the  merchan- 
dise purchased  should  stand  as  security  for  tlie  repayment  of 
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the  particular  draft  drawn  against  it ;  (3)  the  engagement  that 
the  merchandise  should  stand  as  security  for  any  other  indebt- 
edness of  Pease,  including  a  prior  one. 

There  is  no  doubt  of  the  validity  of  the  agreement  for  a 
general  lien  as  between  the  parties  to  it.  The  consideration 
was  sufficient,  and  if  the  plaintiffs  had  in  fact  made  the 
advances  to  Cohn,  not  only  upon  the  faith  of  the  merchandise 
purchased  by  him  and  upon  his  delivering  the  invoices  and 
bills  of  lading  to  plaintiffs'  order,  but  also  upon  the  faith  of 
merchandise  already  purchased  by  St.  Amant,  it  might,  perhaps, 
be  claimed  on  their  part  that  plaintiffs  were  entitled  to  their 
general  lien  upon  the  St.Amant  merchandise  as  security  for 
their  claim  by  reason  of  the  loss  on  the  Cohn  merchandise. 
This  is  not  the  case,  however,  and  a  discussion  of  tlie  rights  of 
the  parties  upon  that  assumption  is  beside  the  question.  The 
Cohn  indebtedness  had  no  cx)nnection  with  the  St.Amant 
merchandise. 

The  judgment  must,  therefore,  be  modified  by  deducting 
from  the  amount  of  the  plaintiffs'  recovery  the  amount  of  the 
deficiency  arising  upon  the  Cohn  merchandise,  being  $2,249,79, 
with  interest  from  the  time  of  the  entry  of  such  judgment, 
and  also  by  reducing  the  extra  allowance  to  the  amount  of  five 
per  cent  on  the  plaintiffs'  modified  recovery,  and  the  defend- 
ant StAmant  is  entitled  to  recover  his  costs  of  appeal  as 
against  the  plaintiffs  herein. 

All  concur. 

Judgment  accordingly. 
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Max  Gentilli,  Respondent,  v.  Aohille  Starace,  Appellant 

Defendant,  a  commission  merchant,  sold  to  plaintiff  certain  wines,  then  on 
the  dock  open  to  inspection.  The  contract  of  sale  provided  that  the 
wines  were  "all  to  be  in  good  merchantable  order  •  •  *  to  be 
approved  by  buyer  within  three  days  after  delivery."  In  an  action  upon 
a  note  given  for  part  of  the  purchase-price,  the  defense  was  that  about 
three  months  after  the  sale  the  wine  was  discovered  by  chemical  analysis 
to  be  imperfect  and  unsound;  this  analysis  could  have  been  lAade  before 
acceptance.  Held,  that  the  acceptance  and  retention  of  the  goods  in 
the  absence  of  any  claim  of  fraud  concluded  the  defendant;  that  there 
was  no  warranty  which  surWved  the  time  for  approval  allowed  by  the 
contract. 

(Submitted  March  24,  1892:  decided  April  12.  1892.) 

Appeal  from  order  of  the  G«ieral  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  June  1,  1891,  which 
reversed  a  judgment  in  favor  of  defendant,  entered  upon  the 
report  of  a  referee,  vacated  the  order  of  reference  and  granted 
a  new  trial. 

Thi8  was  an  action  upon  a  promissory  note. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  JV.  Leiris  for  appellant.  The  question  "whether 
there  is  a  warranty  or  not  must  dejjend  upon  the  circumstances 
of  each  particular  ca«e."  {Hoe  v.  Sanborn^  21  N.  Y.  663 ; 
Ihtffee  v.  Ma  Hon  ^  8  Cow.  26.)  Under  the  circumstances  in 
this  case  there  was  an  express  warranty  that  the  wine  was 
intrinsically  sound  and  free  from  latent  defects.  {Reed  v. 
liandM,  29  X.  Y.  358 ;  Ward  v.  Whitney,  8  id.  446 ;  MilUr 
V.  //.,  etc,  R,  R.  Co,,  90  id.  433  ;  Monen  v.  Mead,  1  Den.  378 ; 
Ilaimltmi  v.  Gaynard,  34  Barb.  204 ;  KeUy  v.  Sentence ^  59 
Hun,  512;  Hamhins  v.  PemherUm,  51  N.  Y.  198.)  It  is 
claimed  by  the  plaintiff  that  the  clause  of  the  contract,  "The 
said  goods  to  be  approved  by  the  buyer  within  three  days 
after  delivery,"  have  reference  not  only  to  the  outward  appear- 
ance and  condition  of  the  wine  and  the  packages  containing 
it,  but  also  to  its  intrinsic  qualities ;  and  that  for  this  reason 
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the  defendant  is  concluded  by  the  lapse  of  the  specified  period 
of  time  before  the  discovery  of  the  latent  defects.  This  con- 
tention is  not  sound.  (Benj.  on  Sales,  §  796 ;  KratzensUin  v. 
Western^  116  N.  Y.  54.)  We  have  here,  then,  an  executory 
contract  of  sale,  with  a  warranty  as  to  the  quality  of  the  mer- 
chandise contracted  for,  and  a  subsequent  discovery  of  defects, 
not  open  and  visible,  which  constitute  a  breach.  In  such  case 
ihQ  warranty  survives  acceptance;  and  the  defendant  may 
counter-claim  his  damages  in  an  action  upon  a  promissory 
note  given  for  the  price.  {Dounee  v.  Dow^  57  N.  Y.  16; 
Marcus  v.  TTwrnton^  2  J.  &  S.  412 ;  Day  v.  Pool^  52  N.  Y, 
416 ;  Parks  v.  M.  A.  cfe  T,  Co,,  54  id.  586 ;  Briggs  v.  HU^ 
tony  99  id.  517 ;  F.  C.  Co,  v.  Metsger,  118  id.  260.) 

William  J.  Wddon  for  respondent.  There  was  no  warranty 
expressed  or  implied  in  the  contract.  {HamhiUofi  v.  Gaaiyard^ 
34  Barb.  204;  Benj.  on  Sales,  §§  911,  933;  Story  on  Sales, 
§  249.)  The  defendant's  undertaking  to  approve  of  the  goods 
within  three  days  after  delivery  bars  him  after  the  expiration 
of  three  months  from  claiming  that  .the  same  was  not  in  good 
merchantable  condition.  {Hied  v.  Pandall,  29  N.  Y.  358 ; 
BenneU  v.  Buchan,  76  id.  386 ;  Victor  v.  Stroek,  25  N.  Y.  S. 
R.  745 ;  Dutchess  Co.  v.  Harding^  49  N.  Y.  32 ;  Jones  v, 
McEvxms,  16  S.  W.  Rep.  81 ;  C.  I.  Co.  v.  Pope,  108  N.  Y. 
232 ;  Moses  v.  Mead,  1  Den.  378 ;  McCormiek  v.  Sarsay,  45 
K  Y.  266 ;  Hal  v.  Sanborn,  21  id.  552 ;  Stnith  v.  Tervis,  33 
N.  Y.  S.  R  432 ;  JIunter  v.  Steege,  35  id.  87.)  If  there  was 
a  defect  in  the  wine  at  the  time  of  sale  and  delivery  it  was 
discoverable  by  ordinary  tests.  {Meagley  v.  Iloyt,  26  N.  E. 
Rep.  719.) 

Gray,  J.  The  plaintiff,  who  was  a  commission  merchant 
in  New  York  city,  sold  to  the  defendant,  who  was  engaged  in 
the  same  business,  certain  wines  through  a  broker;  whose  note 
of  the  sale  stated  it  to  be  of  "  169  cases  Prosperi's  Chianti 
Wine,  just  arrived  per  S.  S.  *  Trinacria '  at  the  prices  and 
terms  hereinafter  mentioned,  to  wit  (giving  quantities  an<l 
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prices).  *  *  *  All  to  be  in  good  merchantable  order. 
Delivery  on  steamer's  dock.  The  said  goods  to  \>e  approved 
by  buyer  witliin  three  days  after  delivery.  Terms,  payment 
by  notes  for  one-half  the  amount  each,  at  60  and  90  days 
respectively     *     *     *." 

The  first  note  was  paid  and  the  present  action  is  to  recover 
npon  the  second  note.  This  recovery  is  sought  to  be  defeated 
by  the  defense  of  a  failure  of  consideration,  in  that  the  wine, 
some  time  after  the  sale  was  completed,  was  discovered  to  be 
imperfect  and  imsound  and  hence,  as  it  is  contended,  an  express 
warranty  that  the  wine  was  intrinsically  sound  and  free  from 
latent  defects  was  l>roken.  This  warranty,  the  appellant 
argues,  was  conveyed  by  these  words  in  the  broker's  note  of 
«ale :  "  All  to  be  in  good  merchantable  order." 

We  think  his  appeal  must  fail,  for  the  reason  that  the  con- 
tract of  sale  nowhere  expresses  nor  imports  any  agreement  on 
the  seller's  ]>art  that  the  wine  should  l)e  of  any  ])articular 
quality,  or  that  any  rights  should  survive  to  the  buyer,  after 
his  acceptance,  as  against  the  seller,  which  would  authorize  him 
to  attack  the  sale  for  defects  in  the  condition  of  the  wine,  sulv 
sequently  discovered.  The  wine  wss  on  the  dock  when  sold 
and  the  complaint  as  to  its  unsoundness  was  made  some  three 
months  afterward*  It  was  justified  by  a  chemical  analysis  of 
the  wine  made  by  a  chemist,  who  gave  it  as  his  opinion  that 
the  wine  had  been  bottled  while  in  a  state  of  secondary  fer- 
mentation. This  condition,  though  possibly  latent  to  the 
casual  or  oi'dinary  taste  at  times,  is,  nevertheless,  it  was  said, 
discoverable  always  bv  chemical  tests. 

For  the  court  to  hold  that  upon  this  sale,  so  effected,  there 
was  conveyed  a  warranty  to  the  seller,  in  the  language  used, 
that  at  any  and  all  times  subsequent  to  the  acceptance  of  the 
wine  it  should,  upon  examination  or  test,  be  found  a  desirable 
article,  free  from  latent  defects,  or  unsoundness,  would,  in  my 
opinion,  be  an  extreme  and  unwarranted  application  of  the 
doctrine  upon  which  the  rights  of  purchasers  are  made  to 
depend.  It  is  the  general  rule  in  such  cases  that  the  existence 
of  a  warranty  is  to  be  determined  by  the  circumstances  of  the 
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particular  case.     That  is  the  rule  where  a  warranty  is  sought 
to  be  implied. 

Where  application  is  sought  to  be  made  of  words  of  war- 
ranty in  a  contract,  like  these,  they  should  be  read  in  connec- 
tion with  the  other  language,  and  the  warranty  is  to  be 
interpreted  according  to  the  particular  circumstances  of  the 
transaction. 

In  the  preseTit  case,  the  plaintiff  was  not  the  manufacturer 
of  the  wine.  It  is  not  pretended  that  any  fraud  was  practiced 
by  him.  The  wine  was  on  the  dock  subject  to  inspection,  and 
three  days  after  delivery  were  specified  in  the  memorandum 
of  sale  as  the  time  the  buyer  might  take  for  approval.  No 
knowledge  was  imputable  to  the  seller,  and  the  buyer  s  oppor- 
tunities wei'e  quite  as  good  as  the  seller's  to  judge  of  the  wine 
for  quality  and  condition.  The  buyer  might  have  required 
any  other  fonn  of  express  warranty,  as  to  the  wine  he  was 
about  to  purchase,  than  what  he  did  ;  but  he  was  content  with 
a  stipulation  from  the  seller  that  it  should  all  be  '^  in  good 
merchantable  order,"  and  that  he  might  have  three  days  to 
approve  of  it. 

It  might  be  said  that  a  construction  was  placed  upon  their 
contract  by  the  acts  of  the  parties,  for,  within  three  days  after 
the  receipt  of  the  wine  in  defendant's  store,  he  made  some 
objections  as  to  cases,  which  examination  showed  to  be  wine- 
stained,  and  a  claim  was  thereupon  allowed  by  the  plaintiff. 

According  to  the  evidence,  and  as  in  fact  it  was  found  by 
the  referee,  a  chemical  analysis  could  have  discovered  the 
alleged  defects  in  the  condition  of  the  wine. 

I  think,  under  the  circumstances  of  this  case,  where  the 
seller  was  not  the  manufacturer ;  where  the  article  sold  wjis 
in  esse  and  open  to  inspection  and  examination,  and  where 
no  fraud  is  charged,  nor  existed,  and  the  buyer  claimed  and 
was  allowed  his  time  to  exercise  his  judgment  and  to  approve 
of  the  subject  of  the  transaction  of  sale,  the  acceptance  and 
retention  of  the  goods  concluded  him,  and  there  was  neither 
warranty  nor  agreement  by  the  seller  which  survived  the 
transaction.      The  principle  of  this  conclusion,  I  think,  is 
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deducible  from  the  authorities ;  several  of  which  I  cite  without 
further  reference.  (Parkinson  v.  Lee,  2  East.  314 ;  Spragtie 
V.  Blake,  20  Wend.  61 ;  Reed  v.  Randall,  29  N.  Y.  358 ; 
Dqunce  v.  Dow,  64  id.  411.) 

The  contract  in  this  case  called  for  a  delivery  of  that  descrip- 
tion of  wine  known  as  "  Prosperi's  Chianti  wine,"  which  should 
be  "  in  good  merchantable  order,"  and  was  to  be  "  approved 
by  the  buyer  within  three  days."  That  kind  of  wine  was  in 
fact  delivered,  and  the  merchantable  order  of  the  goods  was  a 
fact  which,  though  warranted,  was  to  be  ascertained  by  the 
buyer  for  himself  within  the  delay  allowed.  It  was  open  to 
the  buyer,  if  he  distrusted  his  judgment,  or  if  for  any  reason 
he  wished  it,  to  require  an  express  warranty  to  cover  the 
quality,  or  other  points  about  the  wine.  He  did  not  do  so  and, 
under  the  terms  of  the  contract  of  the  parties,  we  should  hold 
that  as  to  the  seller  it  was  fully  executed,  and  no  warranty 
survived  in  favor  of  and  available  thereafter  to  the  buyer. 

For  the  reasons  assigned  the  order  appealed  from  should  be 
affirmed,  and,  under  the  stipulation  in  the  notice  of  appeal, 
judgment  absolute  should  be  ordered  in  favor  of  the  plaintiff 
and  against  the  defendant,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Frederic  G.  Moore,  Respondent,  v.  Prentiss  Tool  and 

Supply  Company,  Appellant. 

It  seems  that  while,  technically,  upon  the  execution  of  a  chattel  mortgage, 
a  legal  title  is  vested  in  the  mortgagee,  subject  to  be  defeated  by  per- 
formance of  the  conditions  of  the  mortgage,  practically,  the  substantial 
title  remains  in  the  mortgagor;  he  may  sell  and  convey  a  good  title  sub- 
ject to  the  mortgage,  and  can  mortgage  it  subject  to  the  prior  mortgage, 
and  if  the  property  is  taken  from  his  possession  wrongfully,  even  by  the 
mortgagee,  during  the  time  he  is  entitled  to  retain  possession,  he  may 
maintain  an  action  for  conversion  against  the  wrong-doer. 

On  September  21,  1889,  the  owner  of  certain  chattels  executed  a  mortgage 
thereon  to  J.  to  secure  a  debt  due  in  twelve  months  from  date.    On 
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October  twenty-eighth  thereafter,  said  owner  executed  another  mortgage 
on  the  same  property  to  plaintiff  to  secure  an  indebtedness  due  thirty 
days  from  date.  Both  mortgages  contained  a  provision  that  the  mort- 
gagee should  remain  in  possession  until  default  in  payment.  On  Novem- 
ber twelfth,  the  mortgagor  executed  a  bill  of  sale  of  the  property  to 
defendant,  and  delivered  possession  to  him.  Plaintiff's  mortgage  not 
having  been  paid,  he  foreclosed  the  same  by  sale  at  public  auction,  and 
became  the  purchaser  on  December  thirtieth.  Defendant  having  refused 
to  surrender,  plaintiff  brought  this  action  for  conversion;  it  appeared 
that  the  property  was  worth  more  than  the  sum  secured  by  both  mort- 
gages; he  recovered  a  judgment  for  the  amount  of  his  mortgage. 
HMf  no  error;  that  upon  default  in  the  payment  of  plaintiff's  mortgage, 
he  became  vested  with  whatever  title  the  mortgagor  had,  and  had  the 
right  to  sue  for  a  conversion. 

In  February,  1890,  defendant  procured  J.  to  assign  his  mortgage  to  R., 
and  then  agreed  with  him  that  said  mortgage  should  be  considered  due, 
and  that  R.  could  foreclose  the  same;  the  latter  thereupon  advertised  and 
sold  the  property  at  public  auction  to  defendant.  Held,  that  defendant 
could  not  set  up  the  title  so  acquired  as  a  defense;  that  the  rights  of  the 
parties  must  be  determined  upon  the  facts  existing  at  the  commence- 
ment of  the  action;  also  that  defendant's  rights  were  fully  protected  by 
limiting  the  recovery  to  the  amount  of  plaintiff's  mortgage. 

Defendant  alleged  in  its  answer  and  offered  to  prove  that  plaintiff's  mort- 
gage was  given  upon  the  parol  understanding  and  condition  that  he  would 
start  the  mortgagor  in  business.  It  appeared  that  the  mortgagor  had, 
at  the  time,  gone  entirely  out  of  business,  and  had  transferred  all  of  its 
machinery  and  property  to  defendant.  There  was  no  offer  to  show  that 
the  mortgagor  ever  requested  plaintiff  to  comply  with  the  condi\ion. 
Heldt  that  the  alleged  agreement  could  not  be  treated  as  a  condition, 
either  precedent  or  subsequent,  and  as  an  agreement  it  was  too  indefinite 
to  be  carried  out;  also,  that  conceding  it  to  be  sufficiently  definite,  it 
could  only  be  enforced  by  the  mortgagor,  and  no  rights  under  it  were 
transferred,  or  were  available  to  defendant;  and  so,  that  the  evidence 
was  properly  excluded. 

(Argued  March  25,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  2,  1891,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

This  was  an  action  of  conversion. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
SicKELs  —Vol.  LXXXVIII.        19 
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John  M.  Perry  ioT  appellant.  Plaintiff  was  not  in  a  posi- 
tion to  maintain  conversion.  (Thomas  on  Chat.  Mort.  §  176 
Ring\.  Neale^  114  Mass.  Ill;  Clajpp  v.  Gliddedy  39  Me 
44:8 ;  0.  Co.  v.  Price,  87  N.  Y.  547.)  There  was  not  auflB 
cient  evidence  to  render  the  defendant  liable  as  for  a  conver 
sion,  and  it  was  error  to  allow  the  question  to  go  to  the  jury 
and  not  to  set  aside  the  verdict  of  the  jury  finding  a  conver 
sion,  as  contrary  to  law.  {Andrew  v.  Shattuck^  32  Barb.  396 
Richard%  v.  P.  A,  WorTcs,  27  Hun,  1 ;  To^wiie  v.  LewiSy  7  C. 
B.  611 ;  Canot  v.  Jhtgh^a,  2  Bing.  [N.  C]  448.)  The  demand 
of  possession  upon  defendant's  attorney  was  not  sufficient,  as 
there  was  no  proof  that  the  attorney  had  power  to  comply  with 
it.  (  Welsh  V.  Cochran^  63  N.  Y.  181 ;  Goodwin  v.  Wertheimery 
99  id.  149.)  The  trial  court  erred  in  not  permitting  defend- 
ant to  introduce  evidence  in  support  of  the  defense  that  the 
mortgage  under  which  the  plaintiff  claims  was  given  to  him 
by  the  Yonkers  Brass  Works.  {Rosenhurg  v.  Blacky  102  N. 
Y.  255 ;  Kane  v.  Cortemi,  100  id.  132 ;  Young  v.  Wilson,  27 
id.  351.)  Defendant  was  in  a  position  to  contest  the  validity* 
of  plaintiff's  mortgage.  {Purdy  v.  Coar,  109  N.  Y.  448; 
BvUon  V.  Rathhone,  126  id.  187 ;  Sullivan  v.  Mitchell,  106 
id.  655;  In  re  Collins^  12  Blatch.  548.)  By  succeeding  to 
the  rights  of  Jewett,  the  first  mortgagee,  defendant  held  parar 
mount  to  plaintiff's  claim.  {Church  v.  Frost,  3  T.  &  C.  320 ; 
WHUs  v.  Chipp,  9  How.  Pr.  568 ;  Cassidy  v.  Witherhee,  119 
N.  Y.  522 ;  NichoU  v.  Mase,  94  id.  160.) 

Edgar  J.  Phillips  for  respondent.  Plaintiff  had  title  to 
the  chattels  in  question.  {Campbell  v.  Birsch,  60  N.  Y.  214, 
218 ;  Coe  v.  Gassidy,  72  id.  133,  138 ;  Judson  v.  Boston,  58 
id.  664;  Bragelman  v.  Dane,  69  id.  69,  74;  Leadhetter  v. 
Leadhetter,  125  id.  290,  294 ;  Dams  v.  MoriU,  16  Wkly.  Dig. 
630.)  The  most  equitable  rules  were  applied  in  defendant's 
favor  in  respect  to  the  amoimt  of  his  recovery.  {M.  <6  T. 
Bank  v.  F.  cfe  M.  N.  Bank,  60  N.  Y.  40 ;  Manden  v.  Cornell, 
62  id.  215.)  The  foreclosure  of  the  Jewett  mortgage  subse- 
quent to  the  conversion  by  defendant  could  not  affect  plain- 
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ti£Ps  rights.  {Livermore  v.  Northrup^  44  K  Y.  112 ;  WehU 
V.  Butler,  61  id.  246,  248,  249 ;  Tiffany  v.  Ixyrd,  65  id.  310, 
313.)  There  was  a  conversion.  {Pease  v.  Smith,  61  N.  Y. 
481 ;  M,  Bank  v.  Fiske,  71  id.  359 ;  Corsan  v.  Oliver,  2  Abb. 
[N.  C]  352.)  The  value  of  the  chattels  converted  was  far  in 
excess  of  both  mortgages  and  interest.  ( Wehle  v.  Butler,  61 
N.  Y.  245 ;  Frankenstein  v.  Thomas,  4  Daly,  256.)  No  error 
was  committed  in  excluding  testimony  in  support'of  the  defense 
that  the  mortgage  was  given  to  plaintiff  by  the  Yonkers  Brass 
Works.  {Tn  re  Bvdlong,  126  N.  Y.  423 ;  Wilson  v.  Been, 
74  id.  531 ;  People  v.  Bostanck,  32  id.  448 ;  Sdchow  v. 
Stymies,  26  Hun,  145 ;  Buckm/ister  v.  C,  L  Oo.,  5  Daly,  313, 
316,  317 ;  Vanderwoort  v.  Dewey,  42  Hun,  68,  71 ;  Eaton  v. 
Wilcox,  42  id.  55,  56,  61.)  To  make  an  exception  available  it 
must  appear  that  the  precise  question  intended  to  be  raised 
was  brought  to  the  attention  of  the  court.  (  Walsh  v.  W.  Ins. 
Co.,  32  N.  Y.  427 ;  PeopU  v.  Wilson,  109  id.  345 ;  Tweed  v. 
Dams,  1  Hun,  252 ;  Daly  v.  Byrne,  77  K  Y.  182.)  The 
evidence  of  value  was  competent  {Ferguson  v.  Huhhdl,  97 
N.  Y.  507 ;  Jones  v.  Morgan^  90  id.  4,  10 ;  Hoffman  v.  Con-^ 
ner,  76  id.  121,  124 ;  Sloeovich  v.  0.  M.  Ins.  Co.,  108  N.  Y. 
56 ;  Starkey  v.  KeUy,  50  id.  676 ;  Wehle  v.  Ha/oHand,  69  id. 
448 ;  DoU  v.  Harlmo,  2  Hun,  659.) 

Earl,  Ch.  J.  On  the  21st  day  of  September,  1889,  the 
Yonkers  Brass  Works,  owning  certain  personal  property, 
executed  a  chattel  mortgage  thereon  to  Leonidas  C.  Jewett,  to 
secure  the  payment  of  the  sum  of  $1,200,  in  twelve  months 
from  its  date.  On  October  twenty-eight  thereafter,  it  executed 
another  chattel  mortgage  on  the  same  property  to  the  plaintiff 
to  secure  the  payment  of  $2,350,  in  thirty  days  from  that 
date.  Both  mortgages  contained  a  provision  that  the  mort^ 
gagor  should  remain  in  possession  of  the  chattels  until 
default  in  payment.  Both  are  conceded  to  be  valid  and  to 
have  been  properly  filed.  On  the  12th  day  of  November, 
1889,  the  mortgagor  executed  a  bill  of  sale  of  the  chattels 
mortgaged,  transferring  them  to  the  defendant,  and  delivered 
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to  it  a  key  of  the  premises  containing  the  chattels.  The 
plaintiffs  mortgage  having  become  due,  and  the  amount 
secured  thereby  not  having  been  paid,  early  in  December, 
1889,  he  foreclosed  his  mortgage  by  a  public  sale  of  the  prop- 
erty and  there  became  the  purchaser  thereof,  and  then 
demanded  possession  of  the  property  of  the  defendant ;  and 
such  demand  being  refused,  on  the  thirtieth  day  of  December, 
he  commenced  this  action  for  the  conversion  of  the  property. 
Upon  the  trial  it  having  been  proved  that  the  property  was  of 
greater  vahie  than  the  sum  secured  by  both  mortgages,  the 
plaintiff  recovered  a  verdict  for  the  amount  secured  by  hie 
mortgage.  From  the  judgment  entered  upon  that  verdict  the 
defendant  has  appealed,  and  it  assails  the  same  upon  several 
grounds  which  we  will  consider. 

(1)  The  learned  counsel  for  the  defendant  contends  that 
the  plaintiff,  being  a  second  mortgagee,  did  not  have  such  title 
as  enabled  him  to  recover  for  a  conversion  of  the  property, 
and  to  sustain  his  contention  he  cites  the  case  of  Hing  v. 
Neale  (114  Mass.  111).  But  in  that  case  the  first  mortgage 
was  probably  past  due  when  the  second  was  given,  and  it  was 
certainly  past  due  when  the  action  of  trover  was  commenced 
by  the  second  mortgagee.  As  the  title  of  the  first  mortgagee 
had  become  absolute  at  law,  it  was  very  properly  held  that  the 
second  mortgagee  could  not  maintain  his  action.  Here  at  the 
time  of  the  alleged  conversion  by  the  defendant,  and  of  the 
commencement  of  the  action,  the  first  mortgage  had  not 
become  due,  and  thus  this  case  is  distinguishable  from  the  one 
cited.  A  more  precise  authority  is  that  of  Trea;t  v.  GU/more 
(49  Me.  34). 

Strictly  speaking,  upon  the  execution  of  a  chattel  mortgage^ 
a  conditional  legal  title  to  the  property  is  vested  in  the  mort- 
gagee, which  title  is  subject  to  defeasance  by  the  performance 
of  the  conditions  contained  in  the  mortgage ;  and  that  title 
becomes  absolute  at  law  in  the  mortgagee  upon  default  in  the 
payment  of  the  mortgage,  and  there  is  left  in  the  mortgagor 
only  an  equity  of  redemption.  While  this  is  so  technically 
and  theoretically,  yet  practically,  the  substantial  title  remains 
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in  the  mortgagor  with  all  the  incidents  of  a  legal  title,  and  he 
retains  the  use,  control  and  benefit  of  the  property,  subject  to 
the  mortgage.  If  the  property  is  taken  from  his  possession 
wrongfully  during  the  time  when,  by  the  terms  of  the  mortgage, 
he  is  entitled  to  retain  possession  thereof,  he  may  maintain  an 
action  for  conversion  against  any  wrong-doer  —  even  against 
the  mortgagee.  He  can  sell  it  and  convey  a  good  title,  subject 
to  the  mortgage,  to  any  purchaser,  and  it  can  be  seized  and 
sold  by  virtue  of  an  execution  against  him.  {Leadbetter  v. 
Leadbetter,  125  N.  Y.  290 ;  Caaserly  v.  Witherhee,  119  id.  522.) 
As  the  mortgagor  can  sell  the  property  so  he  can  mortgage  it ; 
and  a  subsequent  mortgage  of  personal  property  is  not  an 
uncommon  form  of  security  in  this  state.  After  default  in  the 
payment  of  the  plaintiffs  mortgage,  whatever  title  the  mort- 
gagor had  was  vested  absolutely,  subject  to  the  right  of  redemp- 
tion in  equity,  in  the  plaintiff,  and  thereafter  the  plaintiff  had 
the  same  right  to  sue  for  a  conversion  of  the  property,  or  an 
injury  to  it,  as  the  mortgagor  would  have  possessed  if  there  had 
been  no  default  in  the  payment.  Looking  at  the  substance 
rather  than  the  form  of  the  matter,  we  think  that  a  second 
mortgagee  thus  situated  can  maintain  an  action  for  conversion. 

(2)  It  is  claimed  that  there  was  not  sufficient  evidence  of  any 
wrongful  conversion  of  the  property  by  the  defendant.  With- 
out going  into  the  particulars  of  the  evidence,  we  think  itfluffi- 
ciently  appears  that  the  property  was  in  the  control  and  posses- 
sion of  the  defendant ;  that  it  was  sufficiently  demanded  by  the 
plaintiff,  and  that  there  was  sufficient  evidence  that  it  was 
wrongfully  detained  from  him  by  the  defendant.  It  comes 
with  ill  grace  from  the  defendant,  after  it  has  withheld  the 
property  from  the  plaintiff  and  contested  his  right  to  the  same 
down  to  the  present  time,  now  to  claim  that  it  did  not  with- 
hold it  from  him.  The  technical  defense  that  the  plaintiff  did 
not  lay  a  sufficient  foundation  for  his  action  by  a  previous 
demand  should  not  now  be  allowed  to  prevail  unless  it  rests 
upon  a  well-established  basis. 

(3)  On  the  21st  day  of  February,  1890,  nearly  two  months 
after  this  action  was  commenced,  the  defendant  procured 
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Jewett  to  sell  and  assign  his  mortgage  to  one  Bay,  and  there- 
after on  the  twenty-fourth  day  of  February  it  agreed  with  Ray 
that  the  mortgage  should  then  be  considered  due,  and  that  he 
might  then  take  all  the  steps  requisite  for  the  foreclosure 
thereof  as  if  the  same  had  then  run  regularly  to  ma|;urity ;  and 
thereafter  on  the  25th  day  of  February,  1890,  the  mortgaged 
property  was  advertised  for  sale,  and  on  the  twenty-eighth  day 
of  February  was  sold  at  public  auction  to  the  defendant ;  and 
it  now  claims  that  the  title  it  thus  acquired  gives  to  it  a  com- 
plete defense  to  this  action.  It  is  a  sufficient  answer  to  tliis 
contention  that  the  rights  of  these  parties  must  be  determined 
upon  the  facte  as  they  existed  at  the  time  of  the  commence- 
ment of  the  action.  If  the  defendant  had  then  wrong- 
fully converted  the  property,  and  in  consequence  thereof  the 
plaintiff  then  had  a  cause  of  action  against  it  for  a  conversion 
thereof,  it  could  not  defeat  that  cause  of  action  by  fortifying 
its  title  in  the  manner  attempted. 

It  procured  the  assignment  of  the  Jewett  mortgage  and 
practically  made  an  agreement  with  itself  that  it  should  be 
considered  due,  and  proceeded  to  foreclose  the  same  and  thus 
to  obtain  title  to  the  property  imder  that  foreclosure.  The 
rights  of  the  defendant  were  fully  protected,  when  it  wae 
shown  that  the  property  was  more  than  sufficient  to  satisfy 
both  mortgages,  by  limiting  the  recovery  of  the  plaintiff  to 
the  amount  of  his  mortgage.  By  foreclosing  the  Jewett  mort- 
gage before,  as  to  the  plaintiff,  it  was  really  due,  the  defend- 
ant did  not  succeed  in  fortifying  its  title  against  the  plaintiff. 

(4)  The  defendant  alleged  in  its  answer  as  a  defense,  that 
the  mortgage  to  the  plaintiff  was  given  ^'  upon  the  express 
understanding  and  condition  that  the  plaintiff  should,  within 
the  time  mentioned  in  said  instrument,  to  wit,  thirty  days  from 
its  date,  start  and  establish  the  persons  composing  the  said 
Yonkers  BrassWorks,  or  furnish  the  means  for  said  persons 
to  start  and  establish  the  business  formerly  carried  on  by  them 
at  the  said  city  of  Yonkers."  And  upon  the  trial  it  attempted 
to  give  some  evidence  to  sustain  this  defense  which  was 
excluded  by  the  court,  after  the  attorney  for  the  defendant  had 
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stated  to  the  court  that  he  relied  upon  ^'  the  bald  statement  that 
hlf  plaintiff,  was  to  start  this  Yonkers  Brass  Works  up  in 
business  again  if  they  gave  him  a  chattel  mortgage."  The 
Yonkers  Brass  Works,  the  mortgagor,  had  apparently  gone 
utterly  out  of  business  and  had  transferred  all  its  machinery 
and  property  to  the  defendant  There  was  no  offer  to  show 
that  it  ever  requested  the  plaintiff  to  comply  with  the  terms 
and  conditions  of  the  agreement  alleged  in  the  answer,  and  it 
was  altogether  too  indefinite  to  be  carried  out.  Whatever  it 
was  it  was  not  a  condition  precedent,  and  it  cannot  be  treated 
as  a  condition  subsequent.  Conditions  subsequent  are  not 
favored,  and  the  arrangement,  whatever  it  was,  sliould  be 
treated  as  an  agreement.  {Avery  v.  iV.  Y.  C  cfe  H.  B.  li,  R, 
Co.,  106  N.  Y.  142 ;  Post  v.  WeU,  115  id.  361.)  If  the  agree- 
ment was  sufficiently  definite  to  be  enforced  it  could  only  be 
enforced  by  the  Yonkers  Brass  Works,  and  no  rights  under 
that  agreement,  and  no  damages  for  a  breach  thereof  were 
transferred  to  this  defendant,  or  are  in  any  way  available  to  it 
Therefore,  even  if  the  parol  arrangement  alleged  could  have 
been  proved,  it  would  be  wholly  immaterial. 

We  have  reached  the  conclusion  that  the  defendant  has 
been  unable  to  point  out  any  error  affecting  this  judgment^ 
and  it  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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\m  mi  Isaac  Hoag,  Appellant  and  Respondent,  v.  Town  of  Gbeen- 

1S3  152  wicH,  Appellant  and  Respondent. 

Under  the  provision  of  the  Town  Bonding  Act  of  1869  (Chap.  907,  Laws 
of  1869),  giving  to  the  judgment  of  a  county  judge  authorizing  the 
bonding  of  a  town  and  the  record  thereof,  "  the  same  force  and  effect  as 
other  judgments  and  records  in  courts  of  record  in  this  state,"  the  usual 
legal  presumption  attending  adjudications  of  courts  of  record  attach  to 
such  a  judgment,  and  the  burden  of  proving  a  lack  of  jurisdiction  in 
the  county  judge  rests  upon  a  party  asserting  it. 

Bonds  issued  by  a  town  in  pursuance  of  said  act,  being  simply  its  promise 
to  pay,  could  not  be  sold  by  it;  they  acquired  no  vitality  as  securities 
capable  of  a  sale  until  they  had  obtained  a  valid  inception  in  the  liands 
of  the  first  holder,  and  the  consideration  described  as  paid  by  him  was 
simply  a  loan  of  the  sum  specified  to  the  town. 

Commissioners  duly  appointed  pursuant  to  said  act  became  by  force  of 
the  judgment  of  the  county  judge  the  agents  of  the  town,  authorized 
to  borrow  the  sum  specified  but  restricted  as  to  the  terms  of  credit. 

Oould  V.  Taton  of  Sterling  (23  N.  Y.  456);  HarUm  v.  Town  of  Thamptan  (71 
N.  Y.  513),  distinguished. 

Where  commissioners  appointed  under  said  act  issued  bonds  of  the  town 
payable  in  twenty  years  instead  of  for  thirty  as  required  by  the  act, 
held,  that  the  bonds  were  void  as  such;  but  that,  as  the  commissioners 
had  authority  to  borrow  the  money  which  the  bonds  were  meant  to 
secure,  they  by  doing  so  bound  the  town  to  repay  it;  and  it  appearing 
that  the  parties,  both  borrower  and  lender,  acted  in  good  faith  and  with 
the  intention  to  comply  with  the  statute,  that  a  promise  on  the  part  of 
the  town  to  repay  the  loan  at  the  time  and  in  the  manner  prescribed  by 
the  statute  would  be  implied,  and  an  action  thereon  against  the  town 
was  maintainable. 

Bi>iter  V.  Town  of  Greemtich  (92  N.  Y.  663),  distinguished. 

Certain  of  the  bonds  by  their  terms  made  payable  in  twenty  years,  were 
issued  after  the  passage  of  the  act  of  1871  (Chap.  925,  Laws  of  1871), 
which  requires  (g  6)  bonds  to  be  made  payable  in  not  to  exceed  thirty 
years,  and  that  not  more  than  ten  per  cent  of  the  total  authorized  debt 
shall  be  made  payable  in  any  one  y^r.  Held,  that  said  bonds  were 
valid  and  enforceable. 

The  action  was  brought  to  recover  and  judgment  was  rendered  for  the 
unpaid  interest  on  the  bonds.  An  extra  allowance  was  granted  com- 
puted upon  the  amount  of  the  bonds.  Held,  error;  that  it  should  have 
been  computed  upon  the  interest  recovered. 

(Argued  March  10,  1892;  decided  April  19,  1892.) 
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Cross-appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  October  1,  1891,  which  affirmed  a  judgment 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  upon  certain  bonds  issued  by  the 
defendant  in  aid  of  the  Greenwich  and  Johnsonville  Railroad 
Company  under  the  Town  Bonding  Acts,  and  for  moneys  said 
to  have  been  loaned  by  plaintiff  to  defendant  pursuant  to  said 
acts. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

D.  M.  WesifaU  for  plaintiff.  Plaintiff  is  entitled  to  recover 
as  for  money  loaned,  or  for  money  had  and  received,  all  the 
moneys  originally  paid  for  the  four  bonds  held  to  be  void,  and 
for  all  moneys  paid  for  any  others  of  the  bonds  that  may  foi 
any  reason  be  held  to  be  void.  (92  N.  Y.  662 ;  Code  Civ. 
Pro.  §  1317  ;  Laws  of  1869,  chap.  340 ;  2>.  D,  Bank  v.  A.  L. 
L&T,  Go,,  3  N.  Y.  365,  368 ;  Schermerhom  v.  Talman,  14 
id.  116,  117;  Coddington  v.  GHhert,  17  id.  289;  Eastman  v. 
Shaw,  65  id.  524,  527,  528,  530 ;  A?iem  v.  Goodspeed,  72  id. 
108 ;  BrowneU  v.  Greenwich,  114  id.  526  ;  Town  of  Solon  v. 
W,  S.  Bank,  35  Hun,  1 ;  Louisiana  v.  Wood,  102  U.  S.  294 ; 
Gould  V.  Tovm  of  O^ieonta,  71  N.  Y.  298 ;  Chapman  v.  City 
of  Brooklyn,  40  id.  380,  382  ;  Newman  v.  Bd,  Siiprs,,  45  id. 
687,  688 ;  Hathaway  v.  Town  of  Cincinnatics,  62  id.  447  ; 
Ndson  V.  Mayor,  etc,,  63  id.  544 ;  Horn  v.  Town  of  New 
Lots,  83  id.  106,  107 ;  Gouse  v.  City  of  Clarksville,  1  McC. 
78 ;  Shirk  v.  Pulaski  d/aniy,  4  Dill.  209 ;  Draper  v.  Spring- 
p(yrt,  104  U.  S.  501 ;  AUen  v.  InUndami,  etc.,  42  Alb.  L.  J.  287.) 
It  is  competent  for  the  court  to  affirm  the  judgment  as  to  the 
twenty-six  bonds  adjudged  valid,  and  to  reverse  and  correct  it 
as  to  the  other  four,  and  allow  a  recovery  thereon  as  for  money 
had  and  received,  without  ordering  a  new  trial.  (Code  Civ. 
Pro.  §  1317 ;  Price  v.  Price,  33  Hun,  76,  432 ;  Hawley  v. 
Cr(mie,  19  N.  Y.  S.  R  828 ;  Conroy  v.  CampbeU,  13  J.  &  S. 
326 ;  Hannay  v.  Pell,  3  E.  D.  Smith,  432 ;  Clements  v.  Gris- 
wold,  46  Hun,  378,  383 ;  Goodsell  v,  TT.  U.  T  Co.,  109  N.  Y. 
SicKELs— Vol.  LXXXVIII.        20 
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148,  151,  152 ;  King  v.  BameSy  109  id.  268, 282, 283 ;  Wright 
V.  No%tT(md,  98  id.  669 ;  Wood  v.  Baker,  60  Hun,  344-346 ; 
Wood  V.  Board  of  Swprs.,  30  N.  Y.  S.  R  706.)  As  to  the 
void  bonds,  if  the  plaintiflE  cannot  otherwise  recover,  equity 
demands  a  reformation  of  the  bonds,  or  the  issuing  of  new 
and  proper  bonds.  {Pitcher  v.  T.  P.  R.  Co.^  10  Barb.  437.; 
Landing  v.  Carpenter,  48  N.  Y.  412 ;  Pitcher  v.  Hennessey y 
48  id.  416,  424 ;  Sted/weU  v,  Anderson,  21  Conn.  139.)  So 
far  as  the  judgment  below  holds  the  bonds  issued  after  May 
12,  1879,  to  be  valid,  it  should  be  affirmed.  {BrowneU  v. 
Greenwich,  44  Hun,  611 ;  114  N.  Y.  518 ;  Laws  of  1869,  chap. 
907,  §  2;  Laws  of  1871,  chap.  925,  §  2 ;  Laws  of  1873,  chap. 
720 ;  Bunstead  v.  Read,  31  Barb.  668 ;  Shdden  v.  Wright,  5 
N.  Y.  514;  Dychman  v.  Mayor,  5  id.. 440;  Skinnion  v. 
Kelly,  18  id.  356 ;  Porter  v.  Purdy,  29  id.  110;  Ferguson  v. 
Crawford,  70  id.  265 ;  Roderigaa  v.  E.  R.  S.  Inst,  63  id. 
464;  Horto7i  v.  Town  of  Thompson^  71  id.  513;  Cagwvn  v. 
Town  of  Hancock,  84  id.  532 ;  Town  of  Thompson  v.  Perine^ 
23  Alb.  L.  J.  505 ;  103  U.  S.  806 ;  Bd.  Suprs.  v.  Schenck,  6  , 
Wall.  772 ;  State  ex  rel.  Ross  v.  Anderson,  8  Baxter,  249 ; 
Whitney  v.  Town  of  Potter,  18  Blatchf.  166;  Pendleton  Co. 
V.  Amy,  13  Wall.  297 ;  Commissioners  v.  January,  4  Otto, 
202 ;  Irwin  v.  Town  of  Ontario,  18  Blatchf.  259 ;  S.  M.  Co. 
V.  City  of  Elizabeth,  42  N.  J.  L.  235,  257 ;  Rock  Creek  v. 
Strong,  96  U.  S.  271 ;  Oregon  v.  Jennings,  119  id.  74;  Sey- 
Tnour  V.  Van  Slyck,  8  Wend.  403,  414 ;  People  v.  Snyd^,  41 
N.  Y.  397,  402 ;  2  Greenl.  on  Ev.  §  297 ;  Van  Rensselaer  v. 
Veckey,  3  Lans.  59  ;  Elsey  v.  Metcalf  1  Den.  323, 326 ;  Edw. 
on  Bills  [2d  ed.],  175  ;  CaUin  v.  Ounter,  11  N.  Y.  368,  371 ; 
La/nsing  v.  Gayne,  2  Johns.  301 ;  Marvin  v.  McCuUum,,  20 
Johns.  229 ;  Coddington  V.  Gilbert,  17  K.  Y.  489 ;  Eastman 
V.  Shaw,  65  id.  527,  529 ;  Ahsm  v.  Goodspeed,  72  id.  108 ;  S. 
S.  Bank  v.  Tovm  of  Seneca  FaUs,  86  id.  317 ;  Stoney  v.  A. 
L.  Ins.  Co.,  11  Paige,  635, 637 ;  N.  R.  Bank  v.  Amer,  3  Hill, 
270 ;  M.  Bank  v.  iT.  T.  cfe  iT.  //.  R.  R.  Co.,  13  N.  Y.  611, 
625 ;  F.&M.  Bank  v.  B.  cfe  i?.  Bank,  16  id.  129,  134,  135 ; 
N.  Y.  i&  N.  IL  R.  R.  Co.  v.  Schuyler,  34  id.  30;  Giffard  v. 
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Town  of  White  Plains^  25  Hun,  606 ;  CalJuywn  v.  D.  <6  M. 
R,  R.  Co.,  28  id.  395 ;  Town  of  Sdon  v.  N.  S.  Bank,  35  id. 
2;  Alvard  v.  S.  S.  Bank,  98  id.  599;  C.  M.  L.  Ins.  Co.y.  C. 
cfe  C.  C.  R.  R.  Co.,  41  Barb.  9.)  A  transfer  of  a  void  bond 
]»  a  transfer  of  the  original  debt  or  consideration.  (Rockfeller 
V.  Robinson,  17  Wend.  206 ;  Tracy  v.  TaJmage,  14  N.  Y. 
192 ;  Oneida  Bank  v.  Ontario  Bank,  21  id.  490  ;  Oerwig  v. 
Sitterly,  56  id.  214 ;  DiUenbeck  v.  Dygert,  97  id.  203.)  The 
fact  that  the  commissioners  acted  through  a  broker  or  agent  con- 
stitutes no  defense.  (Mayor,  etc.,  v.  Sands,  105  N.  Y.  210, 217 ; 
BrowneU  v.  Greenwich,  114  id.  528,  529;  Kramrath  v.  City 
of  Albany,  44  Alb.  L.  J.  411 ;  Calhoun  v.  J9.  <&  M.  R.  Co., 
28  Hun,  398,  402 ;  Hathmoay  v.  T<ywn  of  Cincinnati,  62  N. 
Y.  434, 447 ;  Toion  of  Lyons  v.  Chamberlmn,  89  id.  591, 592; 
OovM  V.  Town  of  Oneonta,  71  id.  308 ;  People  ex  rel.  v. 
Batchellor,  53  id.  141 ;  iT.  T.  cfe  B.  S.  M.  &  L.  Co.  v.  CUy 
of  Brooklyn,  71  id.  584 ;  Hoyd  v.  Mayor,  etc.,  5  id.  374, 375 ; 
Staie  ex  reL  v.  Anderson,  8  Baxter,  249.)  The  agreed  case  in 
BrowneU  v.  Greervwich,  and  the  whole  record  in  that  case,  is 
properly  in  evidence  in  this  case.  (1  Greenl.  on  Ev.  §§  171, 
175,  195,  210,  212,  527  a.;  Cook  v.  Barr,  44  N.  Y.  156 ;  N. 
T.  cfe  Z.  C  T.  Co.  v.  Hurd,  44  Hun,  17  ;  Fogg  v.  Edwards, 
20  id.  90 ;  Eiseniord  v.  Eisenlord,  49  id.  340 ;  Suprs.  v.  Bird- 
seU,  4  Wend.  460 ;  McCotter  v.  Hooker,  8  N.  Y.  503 ;  Flem- 
ing V.  Smith,  44  Barb.  554 ;  Owen  v.  Cawley,  36  N.  Y.  600, 
606;  People  v.  Stephens,  52  id,  306;  Curmen  v.  Mayor, 
etc.,  79  id.  511 ;  6^  cfe  iT.  IF.  R.  Co.  v.  (9Ait>,  117  U.  S.  123.) 
The  previous  litigations  and  judgments  are  no  bar  to  this  action. 
(Code  Civ.  Pro.  §  1209 ;  Wheder  v.  Ruckman,  51  N.  Y.  391 ; 
Bdl  V.  Merrifidd,  109  id.  213 ;  Harrison  v.  Wood,  2  Duer, 
50,  52*;  Coit  v.  Beard,  33  Barb.  357,  359 ;  M.  Bank.  Assn. 
V.  Mariposa  Co.,  7  Eobt  225 ;  StoweU  v.  Chamberlain,  60 
K  Y.  272 ;  Audubon  v.  E.  Lis.  Co.,  27  id.  216 ;  Wade  v. 
Howard,  8  Pick.  353 ;  Anderson  v.  Gregory,  43  Conn.  61 ; 
Fairchild  v.  Lynch,  99  N.  Y.  360;  Marsh  v.  Masterson, 
101  id.  401 ;  2iwK^  v.  7?i%,  100  id.  107 ;  People  v.  JJoK, 
104  id.  171,  178.)    The  prior  judgments,  entered  upon  stipu- 
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lation,  and  having  reference  to  the  bonds  other  than  No.  8, 
constitutes  no  bar  or  prejudice  to  this  action.  ( Wetland  v. 
White,  109  Mass.  392;  Moulton  v.  Bowker,  115  id.  36; 
Rice  V.  Wilhins,  21  Me.  558 ;  Kellogg  v.  Gilbert,  10  Johns. 
220;  Baron  v.  Cohen,  62  How.  Pr.  367;  Barrett  v.  T,  A. 
R.  R.  Co.,  45  N.  Y.  635,  636;  Marhourg  v.  Smith,  11 
Kans.  554;  Brown  v.  Hyde,  6  Barb.  392;  E.  R.  Bank  v. 
Kenn^edy,  9  Bosw.  544;  Calhoun  v.  MiZlard,  121  N.  Y. 
77,  78.)  The  Statute  of  Limitations  cannot  avail  as  a  defense. 
{In  re  Consalvs,  95  N.  Y.  345;  Town  of  Solon  v.  N.  S. 
Ba/nk,  35  Hun,  10 ;  People  ex  rel,  v.  BatcheUor,  53  N.  Y. 
411;  Corkings  v.  State,  98  id.  492;  Bartl^tt  v.  eTi/^^a,  21 
id.  200.)  The  extra  allowance  of  costs  were  properly  made, 
and  was  upon  the  proper  basis.  (Code  Civ.  Pro.  §§  3253, 
3262 ;  Mitchell  v.  HaU,  7  How.  Pr.  491 ;  In  re  B.,  N.  7 .  <& 
P.  R.  R,  Co.,  35  Hun,  157 ;  Mingai/  v.  II.  M.  Co.,  99  N.  Y. 
271.) 

Esek  Cowen  for  defendant.  There  was  no  evidence  that 
the  court  had  jurisdiction  to  make  the  order.  (Laws  of  1869, 
<5hap.  907,  §  2 ;  Mills  v.  Martin,  19  Johns.  33 ;  Thomas  v. 
Robinson,  3  Wend.  267 ;  Wheeler  v.  Raymond,  8  Cow.  311 ; 
People  V.  Spencer,  55  N.  Y.  1 ;  Angel  v.  Town  of  Hume,  17 
Hun,  374.)  The  bonds  which  were  not  involved  in  the  former 
litigation  were  void  for  want  of  power  of  tlie  commissioners  to 
issue  them.  {Thampson  v.  Town  of  Momakaiing,  37  Hun, 
400 ;  106  N.  Y.  674 ;  Goxdd  v.  Tmon  of  Sterling,  23  id.  464 ; 
JSpringport  v.  Texttonia  Bank,  75  id.  387 ;  84  id.  403 ;  Co/g- 
win  V.  Town  of  Hancock,  Id.  532 ;  Hatfield  v.  Vil.  of  Fort 
Edward,  70  id.  28.)  The  rule  that  purchasers  of  securities 
have  a  right  to  rely  upon  ,the  false  representations  of  agents 
who  have  been  entrusted,  by  their  principals,  with  the  -sale  of 
Buch  securities,  has  no  application  in  this  case.  {Parker  v. 
Saratoga  County,  106  N.  Y.  392 ;  Laws  of  1869,  chap.  907 ; 
HorUm  v.  Town  of  Thompson,  71  N.  Y.  513.)  As  to  the 
bonds  which  were  all  involved  in  the  former  litigation,  and  as 
to  which  judgments  absohite,  in  favor  of  the  defendant,  were 
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entered  against  the  then  holders,  the  former  judgment  is  con- 
clusive as  to  each  bond,  and  determines  this  action.  {Cromr 
weU  V.  County  of  Sac,  94  U.  S.  351 ;  Bell  v.  Mei^ifield,  109 
N.  Y.  207 ;  Marsh  v.  Masterson,  101  id.  407.)  The  judg- 
ment absolute  entered  in  these  actions  by  the  stipulations 
given  by  the  respective  parties  is  necessarily  an  absolute  bar  to 
a  recovery.  {Uiscock  v.  Harris,  80  N".  Y.  406 ;  lioberts  v. 
Baumgarten,  126  id.  340.)  If  the  bonds  not  involved  in  the 
former  litigation  are  void,  because  issued  in  violation  of  the 
statute,  no  recovery  can  be  had  from  the  town  of  the  amount 
paid  for  them  by  the  holders.  {Gould  v.  Tovm  of  Sterling , 
23  N.  Y.  464 ;  Horton  v.  Town  of  Thompson,  71  id.  613.) 
The  extra  allowance  of  costs,  in  this  case,  was  limited  by  the 
amount  of  the  recovery.  {Downing  v.  Marshall,  37  N.  Y, 
384 ;  N(n/es  v.  C.  A.  Society,  70  id.  483.) 

Finch,  J.  The  objection  urged  on  behalf  of  the  parties 
defending  this  action  that  the  judgment  of  the  county  judge 
authorizing  the  bonding  of  the  town  was  not  shown  to  have 
been  founded  upon  the  necessary  jurisdictional  facts,  is 
answered  by  the  provision  of  the  statute  which  explicitly 
enacts  that  "  such  judgment  and  the  record  thereof  shall  have 
the  same  force  and  effect  as  other  judgments  and  records  in 
courts  of  record  in  this  state."  (Laws  of  1869,  chap.  907,  §  2 ; 
Laws  of  1871,  chap.  926,  §  2.)  The  evident  purpose  and 
legitimate  effect  of  this  provision  is  to  clothe  the  judgment 
with  the  usual  legal  presumptions  which  attend  the  adjudicar 
tions  of  courts  of  record  having  general  jurisdiction,  and  to 
throw  the  burden  of  proving  a  lack  of  jurisdiction  upon  those 
asserting  it.  {Craig  v.  Town  of  Andes,  93  N.  Y.  410 ;  Brov>- 
neU  V.  Town  of  Greenwich,  114  id.  518.)  No  such  want  of 
jurisdiction  was  shown  in  the  present  case  and  the  contrary 
must  be  presumed.  So  that  we  enter  upon  our  consideration 
of  the  case  at  bar  under  very  different  circumstances  from 
those  which  have  dictated  the  drift  of  our  earlier  decisions. 
In  most  of  them  the  difficulties  encountered  were  vital  because 
they  struck  at  the  original  and  primary  authority  to  borrow  the 
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money  or  incur  the  municipal  obligation,  while  here  that 
authority  is  fully  established  and  narrows  the  inquiry  to  an 
alleged  mistake  or  error  in  its  execution. 

A  further  objection,  afiFecting  many,  though  not  all  of  the 
bonds,  grows  out  of  a  prior  adjudication  in  which  the  error 
referred  to  was  sought  to  be  cured  by  a  reformation  of  the 
securities.  ( Potter  v.  Toion  of  Greenwich^  92  N.  Y.  663.)  There 
Appear  to  have  been  three  counts  in  the  complaint  in  tliat  case, 
two  of  which  were  eliminated  by  demurrers  affecting  the  form 
and  sufficiency  of  the  pleading,  and  leaving  only  the  equitable 
cause  of  action  for  a  reformation  of  the  bondd  to  be  finally 
determined  in  this  court.  A  reference  to  the  decision  made 
shows  very  clearly  that  the  final  judgments  entered  upon  the 
stipulations  were  conclusive  only  upon  the  equitable  cause  of 
action  and  the  claim  of  the  parties  to  have  the  bonds  reformed. 
The  right  to  recover  at  law  without  such  reformation  was  not 
before  the  court,  was  not  determined,  and  appears  to  have  been 
expressly  reserved.  Outside  of  the  questions  respecting  the 
form  of  the  last  two  counts  in  the  complaint,  which  arose  upon 
the  demurrers  and  which  the  action  of  the  court  shows  were 
determined  not  upon  the  merits,  the  only  issues  which  went  to 
trial  and  were  involved  in  the  judgment  were  those  which  were 
pertinent  to  the  equitable  relief  sought,  and  the  final  adjudica- 
tion denying  that  equitable  relief  left  open  to  the  bondholders 
their  remedies  at  law  upon  the  unreformed  instruments  or  the 
transactions  out  of  which  they  sprang.  Both  the  trial  court 
and  this  court  so  declared.  We  said  in  the  opinion  given : 
*'  ItMs  contended  by  the  learned  counsel  for  the  appellant  that 
the  bonds  are  valid  as  they  now  read.  That  seems  also  to  have 
been  the  opinion  of  the  trial  judge.  *  ♦  ♦  If  that  is  so, 
and  whether  it  is  so  or  not  is  not  in  question  here,  for  the 
plaintifi!  presents  the  case  in  no  such  aspect,  no  aid  from  a 
court  of  equity  is  needed  and  the  plaintiflF  has  vexed  the  court 
without  cause.  He  should  be  left  to  his  remedy  *  when  the 
bond  matures."  The  judgment  absolute,  at  first  described  as 
"  upon  the  merits,"  was  corrected  by  striking  out  that  clause, 
and  now  stands  as  sustaining  the  demurrers  to  the  last  two 
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counts  upon  the  ground  that  they  did  not  state  a  cause  of 
action,  and  dismissing  the  complaint  so  far  as  it  sought  equit- 
able relief.  That  judgment,  therefore,  and  those  in  the  other 
cases  which  depended  upon  it,  settle  only  a  question  of  plead- 
ing, and  the  right  to  a  reformation  of  the  bonds.  They  fur- 
nish no  bar  to  the  present  cause  of  action. 

The  bonds  which  form  the  subject  of  this  controversy  divide 
themselves  into  two  groups  according  as  they  were  issued 
before  or  after  May  12,  1871.  Four  bonds  issued  before  that 
date  have  been  adjudged  void,  and  the  remaining  twenty-six 
issued  after  that  date  have  been  declared  valid.  Each  party 
appeals  from  so  much  of  the  judgment  as  is  adverse.  The  act 
of  1869,  which  authorized  the  issue,  directed  the  bonds  to  be 
made  payable  in  thirty  years.  The  act  of  May  12,  1871, 
authorized  their  issue  payable  in  not  to  exceed  thirty  years 
(Chap.  925,  §  6) ;  but  further  directed  that  not  more  than  ten 
per  cent  of  the  total  authorized  debt  should  be  made  payable 
in  any  one  year.  All  the  bonds  issued  were  drawn  so  as  to 
become  due  in  twenty  years,  and  that  fact  is  relied  upon  to 
defeat  both  groups  of  the  bonds  in  controversy. 

There  are  several  facts  essential  to  a  just  appreciation  of  the 
nature  and  character  of  the  difficulty  in  addition  to  those 
which  have  been  already  mentioned.  The  transaction  author- 
ized was  a  borrowing  of  money  by  the  town  to  be  used  for 
certain  speciiic  purposes.  Describing  it  as  a  sale  of  the  bonds 
does  not  alter  the  real  nature  of  the  contract.  The  town  could 
not  sell  its  own  promise  to  pay,  and  the  bonds  in  its  hands 
were  that  and  nothing  more.  They  acquired  no  vitality  as 
securities  capable  of  a  sale  until  they  had  obtained  a  valid 
inception  in  the  hands  of  the  first  holder.  The  consideration 
described  as  paid  by  him  is  in  truth  a  loan  of  so  much  money 
to  the  town,  for  which  he  takes  the  town's  promise  to  pay  in 
the  form  of  a  bond.  The  result  is  in  no  respect  different  from 
what  it  would  have  been  if  the  town  borrowing  the  money 
had  given  as  a  voucher  its  promissory  note.  The  bond  and 
the  note  alike  are  but  evidences  of  the  debt  which  itself  is  the 
obligation  to  repay  the  loan.     I  think  the  authorities  fully 
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justify  this  view  of  the  nature  of  the  transaction.  {Codding- 
toil  V.  GUhert^  17  K  Y.  489 ;  EoMtnan  v.  8haw^  65  id.  527; 
Ahem  V.  Goodspeed^  72  id.  108.) 

It  is  important,  next,  to  consider  and  define  the  position 
and  attitude  of  the  commissioners  appointed  under  the  act  of 
1869.  By  force  of  the  judgment  of  tlie  county  judge  they 
became  the  authorized  agents  of  the  town,  empowered  to 
borrow,  upon  its  credit,  the  sum  of  forty  thousand  dollars,  but 
restricted  as  to  the  term  of  credit  to  be  given.  That  agency 
is  denied  by  the  appellant,  who  insists  that  no  such  relation 
was  established,  citing  two  decisions  of  this  court  as  authority. 
(Gould  V.  Town  of  Sterling^  23  N.  Y.  456;  Horton  v.  Town 
of  TJwmpsmi^  71  id.  513.)  But  these  cases,  and  there  are 
others  to  similar  purport,  rest  their  denial  of  the  agency  upon 
the  fact  that  no  valid  authority  had  been  conferred  at  all  by 
reason  of  a  failure  to  obtain  the  consent  of  the  taxpayers. 
Until  fulfillment  of  that  condition  precedent  the  commis- 
sioners were  utterly  without  power  and  stood  in  no  relation 
whatever  to  the  town.  But  here  the  condition  precedent  was 
fulfilled.  The  judgment  established  the  relation.  The  power 
to  act  as  agents  of  the  town  in  borrowing  the  money  and 
applying  it  as  directed  was  conferred ;  and  what  followed 
became  a  question,  not  of  the  existence  of  the  power,  but  of 
the  manner  of  its  execution.  Precisely  that  distinction  was 
recognized  in  Gould  v.  Town  of  Sterling  {sujpra\  where  the 
court  said,  adverting  to  the  case  of  the  State  of  Illinois  v. 
Delafeld  (8  Paige,  527) :  "  There  the  state  was  the  party  to  be 
bound,  and  had  by  law  appointed  certain  oflficers  its  agents 
and  conferred  upon  them  power  to  execute  and  negotiate  its 
bonds.  The  diflficulty  consisted  in  the  irregular  manner  in 
which  the  power  was  executed,  not  in  the  creation  of  the 
power  itself.  The  distinction  is  as  plain  as  that  between  con- 
ditions precedent  and  subsequent  in  general."  In  Gould  v. 
Town  of  Oneonta  (71  N.  Y.  298),  the  character  of  the  com- 
missioners as  agents  of  the  town  when  acting  within  the  scope 
of  the  authority  conferred  by  the  statute  is  fully  recognized, 
and  so  we  must  remember  in  the  further  progress  of  the 
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inquiry  that  we  are  dealing  with  the  acts  of  duly  authorized 
agents  of  the  town  in  the  execution  of  the  power. 

Now,  what  those  agents  did  as  it  respects  the  four  bonds 
issued  before  May  12,  1871,  was  within  the  scope  of  their 
authority  in  every  respect  except  one.  They  could  borrow  the 
money  which  the  bonds  were  meant  to  secure  for  and  in  behalf 
of  the  town ;  and  they  did  so  borrow  that  money,  and  by  that 
act  lawfully  bound  the  town  to  repay  it.  They  could  appro- 
priate it  on  behalf  of  the  town  to  the  purchase  of  the  desig- 
nated railroad  bonds,  and  did  so  appropriate  it,  and  the  secur- 
ities bought  became  the  lawful  property  of  the  town.  What 
these  agents  could  not  lawfully  do  was  to  bind  the  town  to  a 
repayment  by  bonds  maturing  in  twenty  years  when  the  statute 
required  them  to  run  for  thirty,  and  that  mistake  they  made. 
We  may  concede  that  for  such  reason  the  four  bonds  were 
void  as  lx)nds,  as  vouchers  or  securities ;  but  it  does  not  at  all 
follow  that  the  loan  was  void,  that  the  borrowing  was  unlaw- 
ful, that  the  lender  lost  his  money  and  the  town  was  at  liberty 
to  perpetrate  a  disgraceful  robbery  by  means  of  the  fault  or 
mistake  of  its  own  agents.  Treating  the  four  bonds  as  void, 
we  are  required  to  dismiss  them  from  the  transaction,  but  not 
to  repudiate  the  transaction  itself.  They  were  unlawful  inci» 
dents  of  a  perfectly  lawful  transaction  and  may  be  disregarded 
while  the  transac'tion  stands.  Conceding  them  to  be  void,  they 
become  nullities,  mere  blank  and  worthless  paper,  to  be  treated 
as  if  they  had  never  existed,  and  to  be  appealed  to  for  no  pur- 
pose, at  least  by  the  party  who  avoids  them.  Disnn'ssing  them 
entirely,  we  may  turn  to  what  remains,  and  I  am  confident  that 
enough  remains  to  work  out  that  measure  of  justice  which  wo 
all  feel  it  to  l>e  our  duty  to  attain.  Turning  to  the  transaction 
itself,  there  appear  to  be  two  further  facts,  either  proved  with- 
out contradiction  or  involved  in  the  findings.  One  of  the  com- 
missioners testifies  that  he  meant  and  intended  to  borrow  the 
money  and  issue  the  bonds  in  strict  atfcordance  with  the  enabling 
statute,  and  there  is  not  the  least  doubt  of  that  fact.  It  is 
found  that  those  who  loaned  the  money  did  so  in  entire  good 
faith,  and  that  is  true  only  upon  the  theory  that  they  intended 
SiuKELs— Vol.  LXXXVIII.         21  * 
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a  loan  in  obedience  to  the  statutef  and  not  as  a  fraud  upon  tlie 
law.  There  is  no  difficulty,  therefore,  about  the  intent  of 
either  party.  Their  minds  met  in  one  common  purpose.  The 
lenders  meant  to  lend  and  the  borrowere  to  borrow  in  accord- 
ance w^ith  the  terms  of  the  law.  If  the  vouchers  given  indi- 
cated a  different  intent,  they  have  ceased  to  have  any  force 
and  owed  their  form  to  some  inadvertence  or  mistake  as  to 
what  were  in  fact  the  requirements  of  the  statute  which  both 
parties  intended  to  obey  and  under  which  it  was  their  purpose 
to  contract.  Throwing  aside  the  bonds,  therefore,  we  have 
left  this  substantial  transaction.  The  commissioners,  duly 
appointed  as  and  adjudged  to  be  the  agents  of  the  town  to 
borrow  for  its  use  and  upon  the  credit  of  the  town  the  sum  of 
forty  thousand  dollars,  did  so  borrow  that  sum  and  no  more, 
of  which  four  thousand  dollars  was  loaned  bv  the  holders  of 
the  four  bonds  in  question,  l)oth  parties  intending  a  loan  under 
the  statute  and  according  to  its  terms,  which  sum  the  town 
received  through  such  authorized  agents,  but  for  which  it  has 
given  no  voucher  or  obligation  or  express  promise  of  repay- 
ment. {Louisiana  v.  Woorf,  102  l^.  S.  294.)  Can  there  be 
any  reasonable  doubt  that  upon  such  a  state  of  facts  the  law 
will  imply  a  promise  to  repay  the  loan  at  the  time  and  in  the 
manner  which  is  alone  possible  and  valid,  which  was  in  the 
contemplation  of  both  parties  and  which  each  fully  meant  and 
intended?  I  tliink  not.  It  seems  to  me  that  a  refusal  to 
recognize  and  enforce  the  substantial  transaction  for  lack  of  an 
express  promise  when  one  may  and  should  l>e  implied,  and  is 
flhown  to  be  in  full  accord  with  the  purpose  and  intention  of 
both  parties,  and  accomplishes  complete  and  accurate  justice, 
would  be  a  perversion  of  our  plain  duty.  I  think,  therefore, 
that  we  should  hold  that  the  town  of  Greenwich  is  indebted  to 
plaintiff  in  the  sum  of  four  thousand  dollars,  for  which  the 
void  bonds  weie  executed  payable  at  the  end  of  thirty  years 
from  the  date  of  the  loan  with  interest  thereon,  payable  semi- 
annually, and  should  recover  judgment  for  so  much  of  the 
interest  unpaid  and  in  arrears  as  was  due  and  payable  at  the 
commencement  of  the  action. 
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As  to  the  group  of  bonds  issued  aft^r  May  12,  1871,  and 
which,  because  payable  at  the  end  of  twenty  years,  violated,  to 
some  extent,  the  statutory  provision  that  no  more  than  ten  per 
cent  of  the  entire  loan  should  fall  due  in  any  one  year,  we 
agree  with  the  General  Term  and  hold  them  valid  upon  the 
ground  stated  by  Vann,  J.,  in  Brownell  v.  Town  of  Oreerir 
wich  (114  N.  Y.  518).  While  we  have  had  some  doubts  as  to 
the  application  of  the  doctrine  asserted  in  that  opinion  to 
municipal  corporations  (Bank  of  Batavia  v.  N.  Y,^  L.  E.  <k 
W,  R,  R,  Go,,  106  N.  Y.  195 ;  Parher  v.  Bd,  Supra,  Saratoga 
Co.,  Id.  392),  and  still  think  its  application  to  such  bodies 
should  be  attended  w^itli  a  degree  of  limitation  and  restraint, 
we  see  no  reason  why  it  should  not  apply  where  the  limit  of 
the  general  authority  has  not  been  exceeded,  where  no  burden 
beyond  tliat  authorized  has  been  imposed  by  some  increase  of 
the  permitted  debt,  and  where  the  defect  complained  of  is  in 
the  mode  and  manner  of  executing  and  carrying  out  the  gen- 
eral power  conferred.  To  that  extent  we  are  prepared  to 
approve  the  application  of  the  doctrine  referred  to  as  applied 
in  the  Brownell  case,  and  as  the  General  Term  have  applied 
it  to  the  present  one,  reserving  the  question  whether  it  should 
have  a  wider  range  to  an  occasion  which  compels  the  inquiry. 

The  extra  allowance  awarded  should  be  computed  upon  the 
amount  of  interest  recovered,  and  not,  as  was  done,  upon  the 
amount  of  the  bonds. 

The  judgment  should  be  modified '  by  allowing  a  recovery, 
additional  to  that  awarded  at  Special  Term,  for  the  interest 
upon  the  loan  represented  by  the  four  bonds  issued  before 
May  12,  1871,  and  computing  the  extra  allowance  only  upon 
the  entire  interest  recovered  in  this  action,  and,  as  modified, 
should  be  affinned.     The  plaintiff  should  also  recover  costs. 

All  concur,  except  Gray,  J.,  who  concurs  as  to  the  bonds 
other  than  the  four  issued  before  May  12, 1871,  and  as  to  those 
he  concurs  in  result ;  Maynahd,  J.,  concurs  in  result. 

Judgment  accordingly. 
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Emory  Cole,  Res]X)ndent,  v.  The  Millerton  Iron  Company 
et  al.,  Respondents,  et  al.,  Appellants. 

The  assets  of  a  corporation  are  a  trust  fund  for  the  payment  of  its  debts, 
upon  which  its  creditors  have  an  equitable  lien,  both  as  against  the 
stockholder  and  all  transferees,  except  those  purchasing  in  good  faith 
and  for  value. 

A  transfer  by  a  corporation  of  all  its  property  and  effects,  which  has  the 
effect  of  terminating  the  regular  business  of  the  corporation,  and  was 
made  and  accepted  by  the  transferee  with  that  purpose,  is  illegal  as 
against  creditors  of  the  corporation. 

In  an  action  to  set  aside  such  a  transfer,  to  sequester  the  property  and  to 
have  a  receiver  appointed,  it  appeared  that  the  transfer  was  made, 
without  consideration,  except  the  assumption  of  the  debts  of  the  trans- 
ferer, to  another  corporation,  having  the  same  stockholders  and  officers, 
and  which,  before  the  transfer,  conducted  the  business  of  the  transferer. 
The  transferee  immediately  executed  a  mortgage  covering  its  own  prop- 
erty and  that  thus  transferred.  It  was  urged  as  a  defense  that  the 
transaction  was  a  practical  consolidation  of  the  two  companies.  Heid, 
untenable;  that  a  consolidation  could  only  be  effected  under  the  per- 
mission and  safeguards  of  the  statute. 

Also  held,  it  was  no  answer  that  the  creditor  was  not  harmed  by  a  change 
of  the  debtor;  that  he  could  not  be  forced  to  make  such  a  change  against 
his  Will;  also  that  he  was  in  fact  harmed  by  the  mortgaging  of  the 
property. 

The  prohibition  of  the  statute  (1  R.  S.  603,  §  4)  against  a  transfer  by  a 
corporation  in  contemplation  of  insolvency  is  not  limited  to  cases  where 
payment  of  some  obligation  of  the  corporation  has  previously  been 
refused. 

Where  the  parties  to  such  a  transfer  know  that  its  necessary  effect  will  be 
to  make  the  corporation  unable  to  pay  its  debts,  they  will  be  held  to 
have  intended  that  consequence  of  their  acts,  and  the  transfer  is  illegal. 

It  appeared  that  under  the  judgment  in  an  action  subsequently  commenced 
by  one  of  the  defendants,  a  receiver  of  said  property  had  been  appointed; 
this  appointment  was  made  without  notice  to  the  attorney-general,  as 
required  by  the  statute  (Chap.  378,  Laws  of  1883).  Held,  that  the 
judgment  and  such  appointment  were  not  a  bar  to  this  action. 

(Argued  March  16,  1892:  decided  April  19,  1892.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  12,  1891, 
which  reversed  a  judgment  in  favor  of  defendants  entered 
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upon  a  decision  of  the  court  on  trial  at  Special  Term,  and 
granted  a  new  trial. 

This  action  was  brought  by  plaintiflF,  a  judgment  creditor 
of  the  National  Mining  Company  of  Pawling,  to  set  aside  a 
conveyance  made  by  it  of  all  its  property  to  defendant,  the 
Millerton  Iron  Company,  and  also  to  release  said  property 
from  the  lien  of  a  mortgage  executed  by  that  company  to 
defendant,  the  Mercantile  Trust  Company,  and  for  the  appoint- 
ment of  a  receiver,  etc. 

W^illiam  II.  Chapman,  one  of  the  defendants,  a  judgment 
creditor  of  said  National  Mining  Company  and  the  Millerton 
Iron  Company,  after  service  of  the  summons  and  complaint 
herein,  brought  a  separate  action  against  each  of  said  com- 
panies, without  making  this  plaintiff  a  party,  and  v^ithout 
notice  to  the  attorney-general  for  sequestration  and  distribu- 
tion of  the  property  of  said  corporations,  and  a  receiver  waa 
appointed  therein. 

The  further  material  facts  are  stated  in  the  opinion. 

Thomas  Thacher  for  appellants.  The  transfer  being  made 
to  and  upon  the  request  of  the  holder  of  all  the  stock  of  the 
National  Company,  cannot  be  attached  upon  the  ground  that 
thereby  the  corporate  business  was  terminated.  {H.  cfe  G.  M. 
Co.  y.H.A  W.  M.  Co.,  127  N.  Y.  252 ;  Holmes  v.  WiOard, 
125  id.  75 ;  Ehnnan  v.  Ins.  Co,,  35  Ohio  St.  324 ;  Webster  v. 
Turner,  12  Hun,  264 ;  8.  H.  B,  Co.  v.  A  IL  B,  M.  Co.,  90 
N.  Y.  607.)  The  transfer,  having  been  made  upon  the  request 
of  the  holder  of  all  the  stock  of  the  National  Company,  is  not 
open  to  attack  upon  the  ground  that  the  officers  of  the  two 
companies  were  the  same.  {Barr  v.  N.  Y.,  L.  E.  cfe  W.  R. 
R.  Co.,  125  N.  Y.  263,  275,  277;  T.  L.  0.  Co.  v.  Marhury, 
91  U.  S.  587 ;  Barnes  v.  Brown,  80  N.  Y.  536 ;  WaUxice  v. 
L.  L  R.  R.  Co.,  12  Hun,  463 ;  People  v.  Lowe,  117  N.  Y. 
191 ;  Duncomh  v.  iT.  T.,  IT.  cfe  iV.  IT.  R.  R.  Co.,  84  id.  191 ; 
WwrdeU  v.  R.  R.  Co.,  4  DilL  339 ;  103  U.  S.  659 ;  ThomM 
V.  B.,  etc.,  R.  R.  Co.,  109  id.  522.)  The  transfer  was  not 
void,  under  1  Revised  Statutes  (Tit.  4,  chap.  18,  §  4),  as  being 
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made  "  in  contemplation  of  insolvency."  {Pavldvng  v.  C.  & 
Co.,  94  K  Y.  334 ;  Dutcher  v.  /  cfe  T.  Bank,  59  id.  5.)  The 
transfer  was  not  injurious  to  the  plaintiff,  was  not  in  fraud  of 
any  rights  of  his.  {Graham  v.  R,  R.  Co.,  102  U.  S.  148 ; 
Laws  of  1884,  chap.  367 ;  Coates  v.  Donnell,  94  K  Y.  168 ; 
R.  S.  Bamk  v.  AvereU,  96  id.  473 ;  Wdch  v.  /.  <j&  T,  Bank, 
122  id.  187.)  If  the  transfer  were  void  by  reason  of  anything 
appearing  upon  the  deed  or  deeds  by  which  it  was  made,  the 
complaint  would  properly  have  been  dismissed.  (Wait  on 
Fraud.  Conv.  [2d  ed.]  §  418 ;  Townsend  v.  Mayor,  etc.,  77 
N.  Y.  545.) 

C.  B.  Herrick  for  respondent.  This  action  was  properly 
brought  by  plaintiff  as  a  judgment  creditor  of  the  National 
Mining  Coinpany  of  Pawling.  (Code  Civ.  Pro.  §§  1781, 1782 ; 
Paulson  V.  Van  Steenbv/rgh,  65  How.  Pr.  342;  People  v. 
L(m)e,  117  K  Y.  175 ;  PeopU  v.  BaUard,  56  Hun,  125.) 
The  conveyance  of  the  property  of  the  National  Mining  Com- 
pany of  Pawling  to  the  Millerton  Iron  Company  was  illegal. 
{AlhoU  V.  A.  H.  R.  Co.,  33  Barb.  578 ;  Copeland  v.  C.  G.  Z.  Co.y 
61  id.  60 ;  Webster  v.  Turner,  12  Hun,  264 ;  BwrUett  v.  Drew, 
57  N.  Y.  587 ;  2  Morawetz  on  Priv.  Corp.  §  799 ;  M.  E.  R. 
Co.  V.  M.  R.  Co.,  14  Abb.  [N.  C]  103 ;  M.  A.  B.  Church  v. 
O.  8.  B.  Church,  73  N.  Y.  82.)  This  mortgage  was  illegal 
because  there  was  not  proper  assent  of  stockholders  tliereto. 
{R.  S.  Bank  v.  AverM,  96  N.  Y.  467 ;  Wheeler  v.  JUiOer,  90 
id.  389 ;  Laws  of  1858,  chap.  314 ;  Vail  v.  Hamilton,  85  N. 
Y.  453.)  The  mortgagee  and  bondholders  are  chargeable 
with  knowledge  of  the  illegality  of  the  conveyance  by  the 
National  Mining  Company  of  Pawling  and. of  this  mopiigage. 
{Taylor  y.  A.  <&  G.W.  R.  R.  Co.,  57  How.  Pr.  26 ;  Caylus 
V.  jV:  Y.,  K<&  S.  R.  R.  Co.,  10  Hun,  295 ;  Alexamder  v. 
CavMwell,  83  N.  Y.  480 ;  McPherson  v.  Rollins,  107  id.  316.) 
Even  if  the  other  bondholders  can  hold  this  security  that  right 
is  not  extended  to  William  H.  Bamum.  {Cromwell  v.  County 
of  Sac,  96  U.  S.  59 ;  Kost  v.  Bender,  25  Mich.  515  ;  DiUing^ 
ham  V.  Blood,  66  Me.  140 ;  Eckhert  v.  EUts,  26  Hun,  663.) 
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The  appointment  of  a  receiver  of  the  properties  of  the 
National  Mining  Company  of  Pawiing  and  the  Millerton  Iron 
Company  in  the  actions  brought  by  William  H.  Chapman 
does  not  affect  this  action.  (Laws  of  1883,  chap.  378,  §  8; 
W7ntney  v.  N.  T.  cfe  A.  R.  R.  Co.,  32  Hun,  164 ;  Craig  v. 
Toiirn  of  Andes,  93  N.  Y.  405.) 

Finch,  J.  The  plaintiff  is  a  creditor  of  the  National 
Mining  Company,  a  coporation  formed  and  existing  under  the 
laws  of  this  state.  He  commenced  an  action  to  recover 
damages  done  to  his  property  by  the  wrongful  act  of  the  cor- 
poration, serving  the  summons  in  October,  1887,  and  recover?* 
ing  judgment  in  July  of  the  next  year.  During  the  pendency 
of  the  action  all  the  property  and  assets  of  the  debtor  corpora- 
tion were  transferred  to  the  Millertxm  Iron  Company,  also  a 
domestic  corporation,  upon  a  nominal  consideration,  except  an 
assumption  by  the  vendee  of  tlie  debts  of  the  vendor,  and 
thereupon  the  former  executed  a  mortgage  to  the  Mercantile 
Trust  Company  covering  all  its  property,  including  that 
acquired  from  the  National  Mining  Company.  When  the 
plaintiff  obtained  his  judgment  nothing  remained  upon  which 
it  was  a  lien  and  his  execution  was  returned  unsatisfied.  lie 
then  began  this  action,  in  which  he  assailed  the  transfers  made, 
with  a  view  of  subjecting  the  property  of  the  debtor  corpora- 
tion to  the  satisfaction  of  his  debt.  Upon  the  trial  his  com- 
plaint was  dismissed,  but  the  General  Tenn  reversed  the  judg- 
ment and  ordered  a  new  trial.  From  that  order  the  Trust  ViK 
alone  appeals  and  has  given  the  usual  stipulation  for  judgment 
absolute. 

The  trial  court  has  refused  to  find  that  the  National  Com> 
pany  was  insolvent  at  the  date  of  its  transfer,  but  did  find  that 
such  transfer  suspended  and  terminated  the  regular  business 
of  the  grantor,  and  was  made  and  accepted  with  that  purpose 
and  intention.  The  practical  effect  was  to  dissolve  the  grantor 
corporation  and  subject  its  charter  to  forfeiture  at  the  hands 
of  the  state,  for  it  voluntarily  stripped  itself  of  all  its  property 
and  assets  and  became  incapable,  and  intended  to  be  and  remaii) 
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incapable  of  performing  its  corporate  duties.     Such  a  transfer, 
which  involves  the   destruction  of    the  corporation  and  an 
abandonment  of  the  purposes  of  its  organization,  is  illegal  as 
against  creditors  whose  rights  are  thereby  sacrificed  and  their 
remedies   destroyed.     The  transfer  was  illegal  also  because 
made  in  contemplation  of  insolvency.    Those  who  accomplished 
it  knew  that  its  necessary  and  inevitable  effect  would  be  to. 
make  the  corporation  unable  to  pay  its  debts  and  must  be  held 
to  have  intended  that  consequence  of  their  acts.     I  do  not 
agree  to  that  reading  of  the  statute  which  limits  its  prohibi- 
tion to  cases  in  which  payment  of  some  note  or  obligation  has 
been  previously  refused.     An  interpretation  so  narrow  would 
seriously  maim  and  distort  the  obvious  purpose  of  the  statute 
and  make  a  transfer,  in  contemplation  of  insolvency,  good  the 
day  before  a  note  matured  and  bad  the  day  after.     As  against 
the  creditor  the  transfer  to  the  Millerton  Company  was  illegal 
and  in  fraud  of  his  rights.     The  assets  of  a  corporation  are  a 
trust  fund  for  the  payment  of  its  debts  upon  which  the  credit- 
ors have  an  equitable  hen  boai  as  against  the  stockholders  and 
all  transferees,  except  those  purchasing  in  good  faith  and  for 
value.     {BartleU  v.  DreWj  57  X.  Y.  587 ;  Brum  v.  I718.  Co,^ 
16  Fed.  Rep.  143  ;  Morawetz  on  Corporations,  §  791.)     The 
Millerton   Co.   was  not   such   a  purchaser.     It   parted   with 
nothing.     It  knew  and  participated  in  the  illegal  purpose  to 
destroy  the  National  Company,  to  make  it  utterly  insolvent, 
and  to  deprive  its  creditors  of  the  trust  fund  upon  which  they 
had  a  right  to  rely,  and  so  they  were  at  liberty  to  set  aside  the 
transfer  so  far  as  it  barred  their  remedy,  and  to  enforce  their 
equitable  lien  upon  the  property  in  the  hands  of  the  transferee. 
It  is  not  a  sufficient  answer  to  sav  that  the  transfer  was 
rather  formal  than  real,  because  before  its  occurrence  the 
Millerton   Co.,  having  the   same    stockholders    and  officers, 
managed  and  conducted  the  business  of  the  National  Company 
before  the  transfer,  as  well  as  after,  and  that  what  occurred 
was  a  practical  consolidation.     Companies  may  consolidate, 
but  under  the  permission  and  safe-guards  of  the  statute,  all  of 
which  were  disregarded,  and  what  is  called  the  formal  trand- 
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action  cuts  off  and  destroys  the  riglit  of  the  creditor,  and  is 
l)eing  used  for  that  exact  purpose. 

Neither  is  it  an  answer  to  say  that  the  creditor  is  not  harmed 
by  a  change  of  the  party  liable  to  pay,  unless  there  be  some 
disproportion  in  the  assets.  He  cannot  be  forced  to  change 
liis  debtor  against  his  will,  and  it  appears  in  the  proof  that  the 
transfer  to  the  Millerton  Company  was  followed  by  a  mort- 
gage sweeping  in  to  its  lien  and  peril  the  very  property 
transferred. 

We  are  satisfied,  therefore,  that  the  plaintiff  was  entitled  to 
judgment  of  sequestration  and  for  a  receiver,  and  so  the  order 
of  the  General  Term  was  right.  The  judgment  obtained  by 
Chapman  is  not  a  bar  to  the  remedy.  It  is  not  relied  upon  for 
that  purpose,  and  the  appointmeqt  of  the  receiver  was  without 
notice  to  the  attorney-general,  as  the  law  required.  (Laws  of 
1883,  chap.  378.)  In  the  present  case  the  plaintiff  must  give 
such  notice  when  he  applies  for  the  appointment. 

The  rights  of  the  mortgagee,  who  is  the  present  appellant, 
need  not  now  be  accurately  determined.  Whether  that  mort- 
gage was  valid  at  all  for  want  of  proper  consents,  or  whether 
any  of  the  bondholders  have  acquired  equities  superior  to  those 
of  the  plaintiff,  may  or  may  not  become  questions  in  the 
future.  Enough  appears  to  show  that  some  of  them  do  not 
stand  in  the  attitude  of  honaJuU  creditors,  and  that  the  reme- 
dies of  all  may  be  confined  to  the  property  of  the  Millerton 
(Company  not  derived  from  the  National,  until  at  least  the 
former  is  exhausted.  Those  questions,  however,  may  be  left 
to  the  developments  consequent  upon  further  proceedings. 

The  order  of  the  General  Term  should  be  aflirmed  and  judg- 
ment absolute  for  the  plaintiff  be  rendered  upon  the  stipula- 
tion, with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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In  the  Matter  of  the  Application  of  Janet  Kingslakd,  aa 
Administratrix,  etc.,  to  Sell  Real  Estate,  Appellant,  v, 
George  W.  Murray,  Respondent. 

The  title  to  real  estate,  upon  the  death  of  the  owner,  vests  immediately  in 
his  heirs  and  devisees;  it  can  be  taken  for  the  payment  of  his  debts  only 
by  virtue  of  the  statute,  and  the  statutory  provisions  must  be  strictly 
pursued. 

In  order,  therefore,  to  justify  a  surrogate's  decree  directing  the  sale  of  real 
estate,  of  which  an  intestate  died  seized,  for  the  payment  of  his  debts,  it 
must  be  made  to  appear  "  that  all  the  personal  property  of  the  decedent 
which  could  have  been  applied  to  the  payment  of  the  decedent's  debts 
and  funeral  expenses  has  been  so  applied,  or  that  the  *  *  *  admin- 
istrators have  proceeded  with  reasonable  diligence  in  converting  the 
same  into  money  and  applying  it  in  the  payment,  *  «  •  and  that  it 
is  insufficient  for  the  payment  Xf  the  same."  (Code  Civ.  Pro.  §  2759, 
subd.  5.) 

If  the  administrators  waste  or  squander  the  personal  property  so  that  it 
becomes  insufficient  to  pay  the  debts,  the  only  resort  of  the  creditors  is 
to  them,  to  enforce  their  personal  responsibility. 

Accordingly  ?wld,  that  a  surrogate's  decree  directing  the  sale  of  a  decedent's 
real  estate  for  the  payment  of  his  debts  was  error  where  it  appeared 
that  the  decedent  left  sufficient  personal  property  to  pay  his  debts  and 
funeral  expenses,  which  came  into  the  hands  of  his  administrator,  and 
which,  in  the  exercise  of  reasonable  diligence,  could  have  been  applied 
for  that  purpose. 

A  decision  of  the  surrogate  in  such  a  proceeding  upon  conflicting  evidence 
as  to  whether  the  administrator  exercised  due  diligence,  is  not  conclusive^ 
but  is  reviewable  at  General  Term.  (Code  Civ.  Pro.  §§  2576,  2586^ 
2587.) 

The  decision  of  the  General  Term  is  not  reviewable  here.    (§  1837.) 

Reported  below,  60  Hun,  116. 

(Argued  March  17.  1892;  decided  April  19,  1892.) 

Appeal  f  roni  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  June  term,  1891,  whicli  reversed  a  decree  of  the 
surrogate  of  the  county  of  New  York,  directing  a  sale  of  the 
real  estate  of  Henry  Foster  Topping,  deceased,  for  the  payment 
of  his  debts. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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a.  H,  UnderhM  for  appellant  The  sale  was  made  in 
"good  faith,"  properly  conducted,  and  with  "the  ordinary 
prudence"  of  the- statute.  (Code  Civ.  Pro.  §  1832;  Kent  v. 
Whitfiey,  9  Allen,  62;  Brigham  v.  Evans^  113  Mass.  419; 
Crook  V.  Oweiu^  121  id.  28.)  The  payment  of  the  counsel  fee 
should  be  deemed  proper,  as  found  by  the  referee  and  the  sur- 
rogate, and  the  administrator  only  be  charged  with  the  $300,  as 
the  net  proceeds  of  the  Adgate  stock.  {St,  John  v.  McKee^  12 
Dem.  236 ;  Fowler  v.  Lochwood,  3  Redf.  466.)  The  court 
below  erred  in  construing  section  2759  of  the  (Jode  as  not  vest* 
ing  the  same  discretion  in  the  surrogate  to  direct  a  sale  of  real 
estate  that  he  possessed  under  the  Revised  Statutes  as  amended 
by  the  Laws  of  1837.  (1  R.  S.  494,  §  41.)  For  the  purpose  of 
determining  whether  or  not  a  deiiciency  in  the  personal  estate 
exists,  only  the  money  actually  received  by  the  administratrix 
is  considered  assets  for  the  payment  of  debts.  {Bridge  v. 
Swain^  3  Redf.  487 ;  Richmond  v.  Foote^  3  Lans.  244 ;  Bar- 
nett  v,  Kincaidu,  2  id.  220 ;  Moore  v.  Mom^e^  14  Barb.  27.) 
The  decree  of  the  surrogate  in  this  case  having  been  reversed 
by  the  Supreme  Court,  both  on  the  law  and  the  facts,  this 
court  will  review  the  determination  of  the  lower  court  on  the 
facts  as  well  as  the  law.  (Code  Civ.  Pro.  §§  1337,  1338 ;  In 
re  CottreUj  95  N.  Y.  330 ;  In  re  Rohs^  87  id.  514 ;  Davis  v, 
Clark^  Id.  623 ;  Hewlett  v.  Elmer,  103  id.  156 ;  In  re  Bud^ 
long,  126  N.  Y.  423 ;  Burgher  v.  Same,  111  id.  523.)  In  tlie 
absence  of  an  express  prohibition  of  the  right  of  the  court  to 
review  the  facts,  as  contended  for,  it  will  not  be  presumed 
that  the  legislature  intended  to  thus  limit  its  jurisdiction. 
(Code  Civ.  Pro.  §§  2547,  2549.) 

Daniel  Finn  for  respondent.  The  creditor  cannot  stand 
quietly  by  and  allow  the  personal  property  to  be  misapplied, 
and  then  come  into  a  coui*t  of  equity  and  have  his  claims  against 
the  decedent  made  a  lien  and  charge  upon  the  land  owned 
by  the  ancestor  at  the  time  of  his  death.  {Covell  v.  Weston, 
20  Johns.  414 ;  Pierce  v.  Alsop,  3  Barb.  Ch.  184 ;  Wilson  v. 
Wilson,  13  Barb.  252;  Funda  v.  Chapman,  23  Hun,  119; 
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Thatcher  v.  PrnveU,  6  Wheat.  119 ;  Stilwell  v.  Swarthout,  81 
N.  Y.  109 ;  Jackson  v.  £sty,  7  Wend.  148 ;  Bloom  v.  Bur- 
iUct,  1  nill,^130;  Code  Civ.  Pro.  §  2759;  Moore  v.  Moore, 
14  Barb.  27.)  The  court  had  no  authority  or  power  to  order 
a  sale  of  the  real  property  to  pay  debts.  {Mosher  v.  Cochrane^ 
107  N.  Y.  35  ;  Code  Civ.  Pro.  §  2759;  Beedw  Lozier,  15 
N.  Y.  S.  R.  299 ;  Forhes  v.  Hahey,  26  N.  Y.  53.)  The  con- 
testant Murray  was,  in  any  event,  entitled  to  have  the  decree 
of  the  surrogate  reversed.  {Forbes  v.  Tlalsey^  26  N.  Y.  53 ; 
Mosher  v.  Cochrane,  107  id.  35 ;  Code  Civ.  Pro.  §§  2437, 
2734 ;  WHeox  v.  Smithy  26  Barb.  349 ;  Jotimaiilt  v.  Ferris, 
2  Dem.  320.)  The  land  sold  to  the  contestant  Murray  waa 
freed  from  the  statutory  charge  or  lien  which  the  statute  gives 
creditors  on  the  lands  of  decedents  for  their  debts,  before  the 
court  acquired  jurisdiction  of  Murray  by  the  service  of  the 
citation  and  petition  herein  on  him  on  the  7th  of  January, 
1889.  {Plait  V.  Piatt,  105  N.  Y.  488 ;  Smith  v.  Soper,  32 
Hun,  46 ;  White  v.  Kane,  19  J.  &  S.  295.)  The  surrogate  on 
the  filing  the  contestant's  answer  should,  in  accordance  with 
its  prayer,  have  compelled  Henry  Foster  Topping,  Jr.,  the 
former  administrator,  to  render  an  account  of  his  proceedings 
as  the  administi-ator  of  the  estate  of  the  decedent  (Code  Civ. 
Pro.  §  2759.)  The  contestant  was  entitled  to  a  decision  of  the 
surrogate  in  writing,  which  stated  separately  the  facts  found 
and  the  conclusions  of  law,  and  to  have  his  requests  to  find 
passed  upon  by  him,  {In  re  Moulton,  32  N.  Y.  S.  R  631.) 
The  Court  of  Appeals  cannot  review  questions  of  fact,  depend- 
ing upon  conflicting  evidence  in  any  case,  without  some  express 
provision  of  the  statute,  authorizing  it  to  review  such  question. 
(Code  Civ.  Pro.  §§  1337,  2586  ;  In  re  Boss,  87  N.  Y.  514; 
Marx  V.  MrGhjnn,  88  id.  351 ;  In  re  Budlmig,  126  id.  423.) 

Earl,  Ch.  J.  Henry  Foster  Topping  died  November  15, 
1885,  and  on  the  twenty-third  day  of  November,  his  son  and 
only  heir  at  law  Henry  Foster  Topping,  Jr.,  was  appointed  his 
administrator  by  the  surrogate  of  New  York.  On  the  6th  day 
of  January,  1886,  the  son  gave  to  Daniel  Finn  a  mortgage  on 
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the  real  estate  left  by  his  father  for  $8,500,  and  on  the  tenth 
day  of  February  thereafter,  he  sold  and  conveyed  the  real 
estate  to  the  respondent  George  W.  Murray,  subject  to  the 
mortgage.  On  the  17th  day  of  January,  1888,  the  letters  of 
administration  granted  to  the  son  were  revoked,  and  on  the 
twenty-first  day  of  May  of  the  same  year,  Janet  Kingsland^ 
the  petitioner  in  these  proceedings,  was  appointed  administra- 
trix de  bonis  7wn  in  his  place.  On  the  21st  day  of  November^ 
1888,  she  filed  a  petition  in  the  Surrogate's  Court  to  procure  a 
sale  of  the  real  estate  left  by  the  intestate  for  the  payment  of 
his  debts.  Murray,  the  present  owner  of  the  real  estate^ 
appeared  aud  contested  the  proceedings,  and  the  surrogate 
referred  the  matter  to  a  referee,  .who  found  that  there  were 
debts  against  the  intestate  to  the  amount  of  $1,545 ;  that  the 
administratrix  had  proceeded  with  reasonable  diligence  in  con- 
verting  tlie  personal  property  into  money  and  applying  it  to 
the  payment  of  the  debts  of  the  decedent,  that  it  was  insufli- 
cient  for  that  purpose,  and  that  it  was  necessary  to  apply  the 
real  property  of  the  decedent  to  the  payment  of  his  debts.. 
The  findings  of  the  referee  were  finally  confirmed  by  the  sur- 
rogate, and  he  made  a  decree  oi*dering  a  sale  of  the  real  estate. 
From  that  decree  Murray  appealed  to  the  General  Term,  whei'e 
it  was  reversed  upon  the  law  and  the  facts,  and  the  petition 
was  dismissed,  with  costs. 

The  evidence  showed  that  the  administrator  Topping  had 
received,  for  the  sale  of  certain  corporate  stock  belonging  to. 
the  decedent,  $1,500,  and  there  was  certain  other  property 
consisting  of  implements,  cattle  and  other  chattels  upon  the 
farm  of  the  decedent  which,  at  his  death  and  at  the  time  of 
the  appointment  of  the  administrator,  was  worth  $2,547. 
None  of  the  decedent's  property  had  been  apj)lied  to  the  pay- 
ment of  his  debts,  and  Topping,  the  administrator,  had  not 
been  called  to  account.  The  surrogate  apparently  proceeded 
upon  the  theory  that  it  was  incumbent  upon  the  petitioner 
only  to  show  that  she  had  proceeded  with  reasonable  diligence 
to  apply  all  the  property  which  came  into  her  hands  in  pay- 
ment of  the  debts  of  the  decedent.    At  the  General  Term,  a4 
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We  infer  from  its  opinion,  it  was  held  that  it  was  incumbent 
upon  the  petitioner  to  show  that  both  she  and  the  prior  admin- 
istrator had  proceeded  with  proper  diligence,  and  had  applied 
the  property  of  the  decedent  to  the  payment  of  debts,  and 
that  it  was  insufficient  for  that  purpose ;  and  it  held  that  from 
the  evidence,  it  did  not  appear  that  the  property  of  the  deced- 
ent, at  tlie  time  of  his  death,  was  insufficient  to  pay  his  debts, 
and  tliat  the  administrator  and  administratrix  had  proceeded 
with  reaso  :able  diligence  in  applying  it  to  that  purpose,  and 
upon  that  ground  it  reversed  the  decree  of  the  surrogatv;. 

The  title  to  real  estate  upon  the  death  of  the  owner  vests 
immediately  in  his  heirs  and  devisees,  and  at  common  law  they 
took  it  free  from  his  general  debts.  It  can  be  taken  for  the 
paynient  of  debts  now  only  by  virtue  of  statutes,  and  the 
statutory  provisions  must  be  strictly  pursued  in  order  to  justify 
its  sale.  It  is  provided  in  section  2759  of  the  Code  that  "  a 
decree  directing  the  disposition  of  real  property,  or  of  any 
interest  in  real  property,  can  be  made  only  where,  after  due 
examination,  the  following  facts  have  been  established  to  the 
satisfaction  of  the  surrogate,"  and  among  the  facts  so  to  be 
established,  are  the  following :  "  That  all  the  personal  property 
of  the  decedent,  which  could  have  been  applied  to  the  pay- 
ment of  the  decedent's  debts  and  funeral  expenses,  has  been  so 
applied  ;  or,  that  the  executors  or  administrators  have  pro- 
ceeded with  reasonable  diligence  in  converting  the  personal 
property  into  money  and  applying  it  to  the  payment  of  those 
debts  and  funeral  expenses ;  and  that  it  is  insufficient  for  the 
payment  of  the  same,  as  established  by  the  decree."  There 
seems  to  be  some  difference  of  opinion  between  the  surrogate 
and  the  General  Term  as  to  the  scope  and  meaning  of  this 
provision.  We  think  the  meaning  is  reasonably  free  from 
doubt.  If  the  decedent  at  the  time  of  his  death  left  sufficient 
personal  property  which  could  have  been  applied  to  the  pay- 
ment of  his  debts  and  funeral  expenses,  in  the  exercise  of 
reasonable  diligence  on  the  part  of  his  executors  or  adminis- 
trators, then  resort  cannot  be  had  to  the  statutes  for  the  sale  of 
his  real  estate  for  the  payment  of  his  debts.     In  that  event  the 
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personal  property  is  the  fund  for  the  paynnent  of  his  debts, 
and  the  creditors  must  resort  to  that  through  the  executors  or 
adminigtratora.  If  they  waste  or  squander  the  j^ersonal  projv 
erty  so  that  it  becomes  insufficient  for  the  payment  of  tlie 
debts,  the  only  resort  of  the  creditors  is  to  them  to  enforce 
their  personal  responsibihty,  and  tliey  cannot  in  that  case  cause 
the  real  estate  to  be  sold  under  the  statutes  referred  to.  But 
if  the  personal  property  left  by  the  decedent  at  the  time  of  his 
death  was  insufficient  to  pay  his  debts,  or  if  the  executors  or 
administrators  proceed  with  reasonable  diligence  in  applying 
it  to  the  payment  of  his  debts,  and  it  proves  insufficient  for 
that  purpose,  then,  and  then  only,  a  case  is  made  for  the  sale 
of  the  real  estate.  So  in  the  language  of  this  section,  before 
the  surrogate  can  make  a  decree  for  the  sale  of  the  real  estate 
the  petitioner  must  establish  that  all  the  personal  property  of 
the  decedent  which  could  have  been  applied  to  the  payment 
of  the  decedent's  debts  and  funeral  expenses  has  been  so 
applied.  If  he  estabUshes  that,  then  he  need  go  no  further, 
and  the  surrogate  is  authorized  to  make  the  decree.  If  he 
cannot  establish  that,  but^  establishes  the  other  alternative,  that 
the  executors  or  administrators  have  proceeded  witli  reasonable 
diligence  in  converting  the  personal  property  into  money  and 
applying  it  to  the  payment  of  the  debts  and  funeral  expenses, 
and  that  it  is  insufficient  for  the  payment  of  the  same,  then, 
even  if  it  has  not  all  been  so  applied  at  the  time  of  the  petition 
the  surrogate  is  authorized  to  make  the  decree. 

Our  construction  that  subdivision  5  of  section  2759  abo\e 
quoted  has  reference  to  the  personal  property  left  by  the 
decedent  at  the  time  of  his  death,  or  at  least  to  that  which 
eame  or  could  liave  come  into  the  hands  of  his  executors  or 
administrators  upon  their  appointment,  is  strengthened  by 
reference  to  subdivision  4  of  section  2752,  which  provides  that 
the  petition  for  the  sale  of  the  real  estate,  if  presented  by  an 
executor  or  administrator,  must  set  forth  the  amount  of  per- 
sonal property  "  which  has  come  to  his  hands  or  those  of  his 
co-executors  or  co-administrators,  if  any,  the  application  thereof 
and  the  amount  which  may  yet  be  realized  therefrom,"     It  is 
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also  fortified  by  a  reference  to  all  the  statutes  upon  the  sub- 
ject of  the  sale  of  the  real  estfite  of  a  decedent  for  the  payment 
of  his  debts  passed  in  this  state  prior  to  the  enactment  of  the 
present  provisions  of  the  Code.  (Chap.  27,  Laws  of  1786, 
passed  April  4th  of  that  year ;  chap.  77  of  the  Laws  of  1801  ; 
the  act  of  April  8,  1813  [1  Revised  Laws,  444] ;  1  Revised 
Statutes,  100,  as  amended  in  1830 ;  chap  460,  Laws  of  1837.) 
While  there  are  no  decisions  precisely  in  point  the  following 
give  some  countenance  to  our  construction :  Skidmore  v. 
Jiomaine  (2  Bradford,  122) ;  Corwin  v.  Merritt  (3  Barb.  341) ; 
Moore  v.  Moore  (14  id.  27) ;  Tucker  v.  Tiicker  (3  Abb.  Ct. 
App.  Cases,  428) ;  Moser  v.  Cochrane  (107  N.  Y.  35  );  Reed  v. 
Lozier  (15  N.  Y.  St.  Rep.  299). 

It  is  true  that  under  this  construction  of  the  statute  an  irre- 
sponsible executor  or  administrator  may  so  waste  and  misap- 
propriate the  personal  property  of  a  decedent,  that  none  of  it 
could  be  applied  to  the  payment  of  his  debts,  and  that  thus  a 
proceeding  to  sell  the  real  estate  could  not  be  maintained  for 
the  reason  that  in  such  a  case  it  could  not  be  shown  that  the 
executor  or  administrator  had  proceeded  with  reasonable  dili- 
gence in  converting  and  applying  the  personal  property  to  the 
payment  of  debts ;  and,  therefore,  there  may  be  cases,  although 
rare,  where  the  creditors  may  not  be  able  to  compel  the  sale  of 
the  real  estate  of  the  decedent  for  the  payment  of  their  debts 
under  the  provisions  of  the  Code  referred  to.  But  creditors 
are  not  confined  to  such  a  proceeding  in  their  efforts  to  compel 
payment  of  their  debts.  During  three  years  after  the  grant- 
ing of  letters  testamentary,  or  of  administration,  tliey  have 
their  remedy  against  the  personal  property  of  the  decedent, 
and  against  the  executors  or  administrators,  for  any  waste  or 
misappropriation  of  the  same.  During  that  period  they  may 
resort  to  the  real  estate,  and  by  showing  a  compliance  with 
the  provisions  of  the  law,  they  may  compel  a  sale  of  it  for  the 
payment  of  their  debts.  But  if  they  fail  to  get  payment, 
within  the  three  years,  out  of  the  real  or  personal  estate  left 
by  the  decedent,  then  after  that  time  further  remedies  are 
given   to  them   by  provisions  of  law   found  in  the  Code. 
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(§§  1837  to  1860.)  They  may  sue  the  surviving  husband  or 
wife  or  next  of  kin  of  the  decedent,  wlio  have  received  any 
of  his  personal  property.  If  they  fail  to  recover  their  debts 
in  full  from  them,  then  they  may  sue  any  legatee  who  has 
received  any  of  the  property  or  assets  of  the  decedent.  If 
they  fail  to  recover  from  any  of  the  persons  who  have  received 
the  personal  property  of  the  decedent,  then  they  may  sue  and 
recover  from  the  heirs  who  have  received  any  of  the  real 
estate  or  its  proceeds.  If  they  fail  to  recover  the  full  amount 
of  their  debts  from  the  heirs,  tlren  they  may  resort  to  the 
devisees  who  have  received  any  of  tlie  real  estate  or  its  pro- 
ceeds. Therefore,  taking  all  the  provisions  of  the  law,  the 
cases  must  be  very  rare  where  a  creditor,  proceeding  with 
proper  diligence,  would  be  unable  to  recover  payment  of  his 
debt,  if  the  decedent,  at  the  time  of  his  death,  left  ample 
property  for  that  purpose. 

Here  there  was  evidence  tending  to  show  that  the  decedent, 
at  the  time  of  his  death,  left  sufficient  personal  property,  which 
came  into  the  hands  of  his  administrator  to  pay  all  his  debts. 
The  inference  from  the  evidence  is  that  he  misappropriated 
and  wasted  a  large  part  of  it.'  There  is  also  evidence  tending 
to  show  that  the  administratrix  (le  bonis  noji  did  not  proceed 
with  reasonable  diligence.  There  had  been  no  eflEort  made  to 
procure  an  accounting  from  the  administrator,  or  to  enforce 
his  responsibility  for  personal  property  wasted  or  misappro- 
priated. Even  if  it  can  be  said  that  he  is  insolvent  and  unable 
to  respond,  there  has  been  no  effort  made  to  collect  anything 
from  the  sureties  upon  his  bond  as  administrator.  Upon  these 
matters  the  decision  of  the  surrogate  is  not  conclusive.  His 
judgment  and  decision  upon  the  facts  were  reviewable  at  the 
General  Term.  (Code  Civ.  Pro.  §§  2576,  2586,  2687.)  Where 
the  appeal  in  such  a  case  to  the  General  Term  involves  ques- 
tions of  law  the  aggrieved  party  may  take  a  further  appeal  to 
this  court.  If  the  General  Term  reverses  upon  questions 
of  law  only,  an  appeal  may  be  taken  to  this  court  from 
its  decision.  Where  the  evidence  is  conflicting,  or  where  it  is 
of  such  a  nature  that  diverse  inferences  may  be  drawn  there- 
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from,  tlie  decieion  of  the  General  Term  upon  questions  of  fact 
cannot  be  reviewed  in  this  court.  {In  the  Matter  of  HosSj 
87  N.  Y.  514.)  This  is  not  an  appeal  in  an  action  provided 
for  in  section  1338  of  the  Code,  but  it  is  an  appeal  from  an 
order  made  in  a  sj)ecial  proceeding  in  the  Surrogate's  Court. 
Section  1337  of  the  Code  provides  that  a  question  of  fact  aris- 
ing upon  conflicting  evidence  cannot  be  determined  upon  an 
appeal  to  this  court,  unless  where  special  provision  for  the 
determination  thereof  is  made  by  law.  No  special  provision 
is  found  in  the  Code  authorizing  a  review  in  this  court  of  a 
question  of  fact  in  any  special  proceeding,  or  upon  any  appeal 
from  the  Surrogate's  Court.  As  this  appeal,  therefore,  involves 
no  question  of  law,  and  involves  merely  questions  of  fact,  as 
to  which  the  surrogate  and  the  General  Terra  difier,  we  have 
no  jurisdiction  to  interfere  with  the  order  of  the  General  Term, 
and  it  should,  therefore,  be  affirmed  with  costs. 

All  concur. 

Order  affinned. 

James  Donohue,  Respondent,  v.  IIiram  Whitney,  Appellant 

Where,  in  an  action  of  trespass,  plaintiff  shows  that  he  entered  under  a 
deed  purporting  to  convey  a  lot  of  land,  including  the  locus  in  quo,  and 
has.  for  more  than  thirty  years,  cleared,  improved  and  actually  occupied 
a  part  of  the  premises,  he  thereby  establishes  constructive  possession  of 
the  whole  lot  described  in  his  deed,  and  such  a  possession  is  sufficient  to 
maintain  the  action  against  an  intruder,  or  one  not  having  a  superior 
title,  or  a  paramount  right  of  possession. 

In  such  an  action  it  appeared  that  when  plaintiff  took  possession,  his 
grantor,  with  a  surveyor,  had  gone  around  the  premises  described  in  his 
deed  and  located  the  lines  and  corners  according  to  such  description,  and 
that  his  grantor  had,  at  the  same  time,  conveyed  to  another  adjoining 
lands,  bounding  them  upon  plaintiff's  line  and  corner;  and  shortly  there- 
after, the  same  surveyor,  at  the  request  of  the  grantee  of  the  adjoining 
lands,  had  made  a  survey  thereof  and  a  map  of  both  lots,  which  had 
been  in  the  possession  of  such  grantee  for  over  thirty  years.  The  sur- 
veyor was  dead,  but  the  correctness  of  the  plotting  was  verified  by 
another  surveyor  who  had  made  a  survey  of  the  lands  included  therein. 
IMd,  that  the  map  and  the  deed  of  the  adjoining  lands  were  properly 
received  in  evidence  for  the  purpose  of  showing  the  extent  of  the  pea- 
session  and  of  the  claim  of  title  of  plaintiff  and  his  grantor. 
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A  map  of  land  not  an  ancient  document,  unless  shown  to  be  correct,  or 
unless  it  is  a  part  of  or  connected  with  some  possessory  act  or  claim  of 
title  of  a  party  to  the  controversy,  is  not  competent  evidence  in  an  action 
of  trespass. 

The  provision  of  the  Code  of  Civil  Procedure  (§  988),  authorizing  the 
receipt  in  evidence  of  certified  copies  of  papers  filed,  kept  or  recorded 
pursuant  to  law  in  a  public  office,  does  not  make  such  a  copy  competent 
evidence,  unless  the  original  if  produced  would  be  competent. 

It  aeema  that  to  authorize  a  map  to  be  received  in  evidence  as  an  ancient 
document,  it  must  purport  upon  its  face  to  have  been  executed  by  com- 
petent authority,  and  it  must  have  been  found  in  the  proper  depository 
for  such  papers,  or  have  been  made  9t  referred  to  as  a  part  of  the 
muniments  of  title  of  the  party  in  whose  favor  or  against  whom  It  is 
offered,  or  w^here  the  maker  is  dead  and  the  map  embraces  large  areas 
of  territory,  that  it  has  been  so  generally  and  publicly  recognized  as 
correct  as  to  afford  safe  grounds  for  the  presumption  that  lot  owners, 
in  making  conveyances,  had  in  view  the  boundaries  and  monumenta 
indicated  upon  it. 

(Argued  March  24,  1892;  decided  April  19,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  5,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  was  an  action  for  trespass. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  E.  Va/n  EUen  for  appellant.  The  plaintiff  having  no 
deed  which  would  cover  the  encroachment,  it  was  error  to 
allow  him  to  introduce  in  evidence  what  is  called  the  Wey 
sketch,  plot  or  map.  {Tittering  v.  Tees^  78  Tex.  567 ;  Harmer 
V.  Morris^  1  McL.  44 ;  V,  S.  v.  Ilanaan,  16  Pets.  196 ;  Dun- 
raven  V.  UeiJoeUyn^  15  Ad.  &  El.  791 ;  ffoUister  v.  Dowe^  3 
Wkly.  Dig.  557.)  It  was  also  error  to  receive  the  Wey  deed 
in  evidence.  {Adams  v.  Rockwell^  16  Wend,  285.)  The 
plaintiff  alleges  no  title  or  possession  by  disseizin.  There  can 
be  no  adverse  use  or  possession  of  uninclosed,  wild,  mountain 
land  by  the  mere  cutting  of  timber.  The  plaintiff's  possession 
is  constructive,  and  is  limited  to  his  right  under  his  paper  title 
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and  cannot  extend  beyond  the  bounds  thereof.  He  has 
acquired  no  title  by  disseizin.  {Sparhawk  v.  BuUard^  1 
Mete.  103 ;  Price  v.  Brown,  101  N.  Y.  669 ;  Poj>e  v.  Ilaii' 
mer,  74  id.  240,  244 ;  Edwards  v.  Noyea,  65  id.  125.)  The 
plaintiff  is  bounded  in  express  terms  by  the  northerly  bounds 
of  the  defendant  derived  from  Livingston,  which  is  the 
southerly  bounds  of  the  plaintiff.  A  call  for  the  boundary 
line  of  another  tract  is  a  "natural  boundary."  {Grayheal  s. 
Powers,  76  N.  C.  66;  PHce  v.  Broion,  101  N.  Y.  669; 
Adams  v.  Rockwell,  16  AWend.  285 ;  Waugh  v.  Watigh,  28  N. 
Y.  94.)  Where  a  line  is  given  in  any  deed  or  other  instru- 
ment of  conveyance  to  be  run  from  one  landmark  to  another, 
it  is  a  necessary  inference  that  a  straight  line  is  to  be  nin  from 
one  of  the  termini  to  the  other,  and  parol  evidence  is  not 
admissible  to  prove  a  different  line,  (2  Waterman  on  Tres- 
pass, 107 ;  Allen  v.  Kingsbury,  16  Pick.  235,  238 ;  Baker  v. 
Tatbot,  6  Mon.  179;  McCoy  v.  Galloway,  3  Ohio,  382;  Nel- 
son V.  IlaU,  1  McLean,  519 ;  Wharton  v.  Brich,  47  N.  J.  L. 
289 ;  Grayheal  v.  Pcmers,  76  N.  C.  m.)  The  plaintiff,  while 
he  verbally  claimed  that  his  lot  was  a  part  of  what  is  "  laid 
down  "  as  the  Elmendorf  tract,  adjoining  the  Livingston  tract, 
utterly  failed  to  show  any  title  in  Nicholas  Elmendorf,  whose 
right  the  sheriff  undertook  to  sell  and  convey  to  Russell,  the 
plaintiff's  grantor.  He  should,  therefore,  have  been  non- 
suited. [Price  v.  Brown,  101  N.  Y.  669 ;  Bank  of  Charles 
ton  V.  Emerich,  2  Sandf.  718.) 

WiUia/m  Zounsherry  for  respondent  It  was  proper  to 
admit  the  Wey  deed  in  evidence.  {Donahue  v.  Case,  61  N. 
Y.  631 ;  Bra/ndt  v,  Ogden,  1  Johns.  156 ;  Boardman  v.  Reed^ 
6  Pet.  326 ;  Sparhcmk  v.  Ballard,  1  Mete.  98 ;  Morris  v. 
CaUxMian,  105  Mass.  129.)  It  was  proper  to  show  what 
Condrad  Brodhead,  the  surveyor,  did  in  reference  to  locating 
the  lot,  (4  Kent's  Comm.  480.)  The  court  correctly  charged 
that  the  jury  must  find  that  the  call  of  the  plaintiff's  deed  can 
be  answered  either  by  a  straight  line  terminating  at  the  corner 
of  the  Duer  lot,  or  by  performing  the  angle  and  going  down 
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to  the  comer  of  the  Duer  lot,  either  way  that  the  jury  think 
is  right.  {Donahue  v.  Case^  61  N.  Y.  631 ;  White  v.  WUlia^s, 
48  id,  354.)  Copies  of  the  Tappen  and  Kiersted  maps  were 
properly  received  in  evidence.  (Code  Civ.  Pro.  §  933 ;  Anders 
V.  Steenlerghy  1  Keyes,  264.)  The  Court  of  Appeals  will  not 
reverse  on  a  question  of  fact  where  there  is  conflicting  evi- 
dence.   (Code  Civ.  Pro.  §  1337.) 

Maynabd,  J.  The  only  question  litigated  in  this  action 
was  the  true  location  of  the  plaintiffs  easterly  boundary  line. 

The  premises  are  a  part  of  Great  Lot  8,  Hardenburgh 
Patent,  town  of  Shandaken,  Ulster  county,  which  has  been 
subdivided  by  a  line  traversing  it  from  its  northerly  to  its 
southerly  bounds,  or  from  the  Greene  county  line  to  Great 
Lot  No.  7. 

The  lands  on  the  east  of  this  subdivision  line  are  known  as 
the  Livingston  tract,  and  on  the  west  as  the  Elmendorf  and 
Duer  tracts.  The  defendant  is  in  possession  and  claims  to  be 
the  owner  of  about  one  thousand  acres  in  the  Livingston  allot- 
ment, and  bounded  on  the  west  by  this  subdivision  line,  and 
abutting  on  the  lands  of  the  plaintiff.  It  is  conceded  that  the 
plaintiff  cannot  recover  in  this  action,  if  the  place  where  the 
alleged  trespasses  were  committed  is  within  the  bounds  of  the 
Livingston  tract.  It  is  also  not  disputed  that  the  northerly 
boundary  of  plaintiff's  premises  is  for  the  greater  portion  of 
the  distance  the  division  line  between  the  Elmendorf  and  Duer 
tracts.  The  plaintiff  derived  his  title  from  William  F.  Kussell 
in  1856,  who  at  that  time  claimed  to  be  the  owner  of  seventeen 
hundred  and  eighty-seven  acres  of  land  adjoining  plaintiffs 
lot  in  the  Elmendorf  tract  and  also  abutting  on  the  Livingston 
line.  It  appears  that  Kussell  derived  his  claim  of  title  to  the 
plaintiffs  lot  from  a  sheriffs  sale  in  1855,  upon  execution 
against  Nicholas  Elmendorf;  but  it  is  not  shown  how  he 
obtained  title,  or  whether  he  had  any  title  to  the  adjacent 
lands.  On  the  same  day  that  Kussell  contracted  to  sell  to 
plaintiff  he  conveyed  the  1,787  acres  to  K.  S.  and  T.  C.  Wey, 
by  warranty  deed,  in  which  the  lands  granted  are  bounded  on 
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the  fiontherly  side  by  the  division  line  between  Great  Lots  7 
and  8 ;  on  the  easterly  by  the  Livingston  line,  and  on  the 
northerly  by  the  plaintiflPs  lands.  The  starting  point  in  thia 
deed  is  on  the  east  bank  of  the  Esopus  creek,  where  it  inter- 
sects the  division  line  between  the  great  lots,  and  running 
along  that  line  an  approximate  course  and  distance  to  the  south- 
east corner  of  the  Livingston  tract,  which  is  described  as  a 
heap  of  stones ;  and  from  thence  along  the  Livingston  line  an 
approximate  conrse  and  distance,  to  a  corner  to  be  established 
as  the  south-east  corner  of  the  plaintijOPs  lot.  The  landa 
described  in  the  Wey  deed  and  in  plaintiff's  deed  comprise  all 
the  lands  in  the  Elmendorf  tract  bounded  on  the  Livingston 
line. 

Plaintiff  first  had  a  contract  from  Russell  in  1856,  under 
which  he  was  entitled  to  immediate  possession,  and  November 
15,  1858,  he  received  his  deed.  At  the  time  plaintiff  went 
into  possession,  Bussell  and  Conrad  Brodhead,  a  local  surveyor 
of  some  repute,  went  with  him  around  his  lot,  surveying  it 
with  a  chain  and  compass,  and  locating  the  boundaries  and 
corners  to  which  plaintiff  has  always  claimed  possession  and 
which  would  include  the  lands  now  in  dispute. 

In  1858  or  1859  the  Wey  Bros,  procured  Brodhead  to  make 
a  survey  and  map  of  the  premises  described  in  their  deed,  and 
on  which  he  made  the  same  location  of  the  Livingston  line 
and  of  the  easterly  corner  and  southerly  boundary  of  plaintiff's 
lot  as  when  he  made  the  survey  at  the  time  plaintiff  took  pos- 
session from  Russell.  Brodhead  died  about  eleven  years  before 
the  trial.  The  map  was  identified  and  shown  to  liave  been  in 
the  possession  of  the  Weys  from  the  time  it  was  made,  except 
when  temporarily  loaned,  and  the  correctness  of  its  plotting 
was  verified  by  a  surveyor  who  had  made  a  survey  of  the 
plaintiff's  lot  and  the  Wey  lot.  In  other  words,  it  was  shown 
to  be  a  correct  representation  of  the  courses,  distances  and 
monuments  described  in  the  deeds  from  Russell  to  plaintiff 
and  the  Weys  respectively. 

This  map,  together  with  the  Wey  deed,  was  received  in  evi- 
dence, under  defendant's  objection,  for  the  purpose  of  show- 


1892.]  DoNOHDE  V.  Whitney.  183 


Opinion  of  the  Courts  per  Matnabd,  J. 


ing  the  extent  of  tlie  poesession  and  of  the  claim  of  title  of 
plaintiff  and  his  grantor,  and  we  think  that,  for  such  purposes, 
they  were  clearly  admissible.  In  view  of  the  other  proof  that 
Brodhead,  acting  for  Russell,  made  a  survey  of  plaintiffs 
premises  and  established  their  boundaries ;  and  that  the  Wey 
deed  was  cotemporaneously  executed,  in  which  their  lands 
were  bounded  upon  the  plaintiffs  and  both  made  to  have  the 
same  corner  upon  the  Livingston  line,  the  deed  was  competent 
evidence  for  the  purpose  of  fixing  the  limits  of  the  plaintiffs 
possession. 

As  the  map  was  merely  a  delineation  of  the  courses  and  dis- 
tances in  the  deeds,  it  follows,  tliat  if  shown  to  be  correct,  it 
could  be  properly  used  to  impress  upon  the  minds  of  the  jury 
in  a  more  intelligible  form  the  extent  and  location  of  the  lands 
described  in  plaintifF^s  deed.  It  is  immaterial  when  or  by 
whom  it  was  made.  It  may  have  been  plotted  upon  the  day 
of  the  trial ;  but  if  it  appeared  that  it  was  a  faithful  outline  of 
the  surveys  contained  in  the  deeds  from  Kussell  it  would  be 
admissible.  Neither  the  deed  nor  the  map  in  any  wise  con- 
cluded the  defendant,  but  they  aided  plaintiff  in  establishing 
his  claim  of  title  and  right  of  possession  to  the  disputed  terri* 
tory.  Having  shown  that  he  entered  more  than  thirty  years 
ago  under  a  written  instrument  purporting  to  convey  the  locua 
in  quo,  and  that  he  had  cleared  and  improved  and  actually 
occupied  a  part  of  the  premises,  he  had  established  a  construc- 
tive possession  to  the  whole  lot  described  in  his  deed.  Such 
a  possession  is  sufficient  to  enable  the  occupant  to  maintain  an 
action  for  trespass  against  an  intruder,  or  any  person  not  hav- 
ing a  superior  title  or  a  paramount  right  of  possession.  (Code 
§  370 ;  Munro  v.  Merchanty  28  N.  Y.  9 ;  Jackson  ex  dem.  v. 
Woodruff y  1  Cow.  276 ;  Thmnpson  v.  Burhans,  61  N.  Y. 
52 ;  Edwards  v.  Nayes,  65  id.  125.) 

When  the  plaintiff  had  proved  these  facts  his  case  prima 
facie  was  complete ;  but  the  defendant  could  defeat  the  action 
under  the  pleadings  in  two  ways,  either  by  showing  that  the 
plaintiff's  deed  did  not  actually  include  the  lauds  where  the 
trees  were  cut,  or  that  defendant  had  a  superior  right  of  pos- 
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session.  There  was  a  sliarp  conflict  in  the  evidence  as  to  the 
true  location  of  the  Livingston  line.  One  of  the  theories  of 
the  plaintiff  was  that  the  boundary  between  the  Livingston 
tract  and  the  Duer  and  Elmendorf  tracts  was  not  a  continuous 
straight  line.  It  was  claimed  that  there  was  a  jog  or  oitset  at 
the  point  of  intersection  with  the  northerly  boundary  of  the 
Elmendorf  tract,  which  carried  it  for  the  rest  of  the  way  some 
nineteen  chains  farther  to  the  east,  and  thus  included  the  lands 
where  the  alleged  trespasses  were  committed  in  the  Elmen- 
dorf allottment.  This  claim  seemed  to  be  essential  to  the 
plaintifFs  case  as  presented  upon  this  trial,  because  the  monu- 
ments and  lot  boundaries  along  the  easterly  line  of  the  Duer 
tract  indicated  a  course  which,  if  extended  straight  through 
to  the  line  of  Great  Lot  Seven,  would  leave  these  lands  on  the 
easterly  side  of  the  division  line  and  within  the  boundaries  of 
the  defendant's  premises.  To  support  this  theory,  the  plain* 
tiff  put  in  evidence  a  map  of  that  part  of  Great  Lot  8  lying  in 
the  town  of  Shandaken,  made  by  one  Bushnell,  a  surveyor,  in 
1874.  This  map  showed  the  offset  in  the  line  contended  for 
and  we  think  was  improperly  admitted.  It  was  made  for  the 
use  of  the  assessors  of  the  town  and  for  their  convenience  in 
making  the  lot  assessments.  The  data  from  which  it  was 
plotted  is  not  shown.  It  was  the  act  and  declaration  of  a 
party  with  which  the  defendant  was  not  in  privity,  and  who 
had  no  authority  to  bind  him  in  the  matter.  It  was  not  an 
ancient  document,  but  had  been  recently  made,  and  the  maker 
of  it  was  present  at  the  trial.  If  the  lines,  courses,  distances 
and  monuments  represented  upon  it  had  been  gathered  from 
any  authentic  source,  which  made  it  admissible  as  evidence, 
tlioee  facts  should  have  been  first  proved.  A  map  is  at  the 
best  but  a  representation  of  lands  and  objects  existing,  or 
which  have  at  a  given  time  existed,  and  unless  the  facts  out- 
lined upon  it  are  shown  to  have  had  an  existence,  or  unless  it 
is  connected  with  or  a  part  of  some  possessory  act  or  claim  of 
title  of  a  party  to  the  controversy,  it  is  not  competent  evidence 
in  an  action  of  this  character. 

The  respondent's  counsel  contends  that  the  correctness  of  this 
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map  was  verified  by  the  testimony  of  the  surveyor  Van  Etten ; 
but  we  are  unable  to  assent  to  such  a  conclusion.  This  witness 
had  made  a  survev  of  the  lands  described  in  the  deeds  of  the 
plaintiff  and  the  Wey  Bros.,  and  testified  that  from  the  surveys 
thus  made  the  Bushnell  map  correctly  represented  the  Living- 
ston line  and  the  comer  of  the  Elmendorf  tract.  But  the 
deeds  were  admissible  and  were  admitted  only  for  the  purpose 
of  fixing  the  limits  of  the  possession  of  plaintiff  and  his  grantor 
and  the  extent  of  their  claim  of  title,  and  characterizing  it ; 
and  they  could  not  properly  be  made  use  of  for  the  purpose  of 
verifying  the  town  map  and  making  it  competent  proof  to 
establish  the  location  of  the  disputed  line. 

Before  the  close  of  the  trial  this  map  did  become  admissible, 
but  only  for  a  special  or  qualified  purpose.  Bushnell,  the  sur- 
veyor who  made  it,  was  examined  as  a  witness  for  the  defend- 
ant and  gave  material  testimony  with  reference  to  the  location 
of  this  line  and  of  surveys  recently  made  by  him,  which  he 
claimed  tended  to  prove  that  the  westerly  boundary  of  the 
Livingston  tract  was  a  continuous  straight  line  from  the  north- 
erly to  the  southerly  bounds  of  the  great  lot;  whereas  his 
map  made  for  the  town,  in  1874,  represented  it  as  having  an 
offset  at  the  point  in  controversy.  The  map  then  could  have 
been  properly  received,  if  offered  for  the  sole  purpose  of 
impeaching  his  credibility  as  a  witness  and  affecting  the  weight 
to  be  given  to  his  testimony  by  the  jury.  But  it  was  offered 
and  received  as  a  part  of  the  plaintiff's  aflSrmative  case,  and 
without  restriction  as  to  the  use  which  the  jury  might  make 
of  it.  It  (jould  not  have  failed  to  have  had  an  important  bear- 
ing in  their  minds  upon  the  determination  of  the  question  of 
the  exact  location  of  the  Livingston  line,  and  its  admission  was, 
therefore,  an  error,  which  this  court  cannot  overlook  upon 
appeal. 

For  the  same  reasons  the  Ulster  county  ma|)  was  improperly 
received  in  evidence.  Certified  copies  of  two  maps  from  the 
state  comptroller's  office  were  admitted  without  any  other 
verification  of  their  authenticity  or  correctness,  than  was  made 
of  the  Bushnell  map.  Section  933  of  the  Code  does  not  author- 
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ize  the  I'eceipt  of  a  certified  copy  of  a  paper  filed  in  a  public 
office,  nnless  the  original,  if  produced,  is  competent  evidence. 
No  proof  was  made  which  would  have  rendered  the  origi- 
nals admissible,  if  they  had  been  offered  instead  of  the  copies. 
Our  attention  has  not  been  called  to  any  statute  which  makes 
it  the  duty  of  the  comptroller  to  cause  such  maps  to  be  made 
and  filed  in  his  office.  It  was  not  shown  when,  or  by  whom, 
or  for  what  purpose  they  were  made,  or  how  long  they  had 
l)een  upon  the  public  files.  In  some  cases  a  map  might  be 
receivable  in  evidence  as  an  ancient  document,  but  it  must 
purport  upon  its  face  to  have  been  executed  by  competent 
authority  and  to  have  been  found  in  the  proper  depository  of 
such  papers,  or  to  have  been  made  or  referred  to  as  a  part  of 
the  muniments  of  title  of  the  party  in  whose  favor  or  against 
whom  it  is  offered ;  or,  where  the  maker  is  dead  and  it 
embraces  large  areas  of  territory,  to  have  been  so  generally 
and  publicly  recognized  to  be  correct  as  to  afford  safe  grounds 
for  the  presumption  that  tlie  lot  owners  in  making  their  con- 
veyances had  in  view  the  boundaries  and  monumenis  indicated 
upon  it 

It  is  unnecessary  to  determine  how  far  ancient  reputation 
may  be  admissible  to  establish  boundary  lines.  In  any  view 
the  proper  foundation  was  not  laid  for  the  reception  of  the 
Bushnell  map,  the  county  map  and  the  Tappen  and  Kiersted 
maps,  and  they  should  have  been  excluded. 

A  new  trial  must,  therefore,  be  ordered  with  costs  to  abide 
the  event. 

All  concur. 

Judgment  reversed. 
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John  H.  Ashton  et  al.,  Appellants,  v,  Thb  Cmr  of  Roohi&8tbr 

et  al.,  Respondents. 

Where  a  judgment  is  rendered  against  a  municipality,  in  its  corporate 
name,  or  against  a  board  of  officers  who  represent  the  municipality,  in 
the  absence  of  fraud  or  collusion  it  will  bind  the  citizens  and  taxpayers. 

Where  a  writ  of  mandamus  is  awarded  by  a  competent  court  against  a 
board  of  officers  of  a  municipality,  having  power  to  let  contracts  for 
works  of  local  improvement,  requiring  them  to  let  such  a  contract,  and 
it  is  let  in  obedience  to  such  command  and  a  local  assessment  duly  made 
to  defray  the  expenses,  the  power  of  the  board  to  let  the  contract  may 
not  be  questioned  subsequently  by  the  taxpayers  in  a  collateral 
proceeding. 

JR  seems  their  remedy  is  to  appeal  from  the  Judgment  awarding  the  writ  or 
to  move  for  a  rehearing. 

In  pursuance  of  the  charter  of  the  city  of  Rochester  of  1880  (Chap.  14, 
Laws  of  1880),  its  common  covncQ,  after  due  publication  of  notice  to* 
those  liable  tc  be  assessed,  of  a  hearing,  and  after  such  hearing,  adopted 
an  ordinance  authorizing  the  repaving  of  one  of  its  streets,  and  determin- 
ing the  manner  and  cost  thereof  and  the  assessment  district.  A  copy  of 
this  ordinance  was  sent  to  the  ''executive  board  "  which,  by  the  charter 
is  the  body  authorized  to  let  contracts  for  such  work  and  to  supervise  the 
execution  thereof.  Thereafter  resolutions  were  passed  by  the  common 
council  reconsidering  the  ordinance  and  indefinitely  postponing  further 
action  thereon.  The  executive  board,  after  receipt  of  the  copy  of  said 
ordinance,  advertised  for  and  received  bids  for  the  work,  but  postponed 
action,  and  after  passage  of  the  said  resolutions  by  the  common  council, 
laid  the  matter  on  the  table.  A  peremptory  writ  of  mandamus  waa 
thereafter  granted  by  the  Supreme  Cotirt,  after  a  full  hearing  and 
against  the  contention  of  the  board  that  they  had  lost  authority  by  the 
reconsideration,  on  application  of  certain  of  the  property  owners  within 
the  assessment  district,  requiring  said  board  to  award  the  contract, 
which  it  did.  A  contract  was  entered  into  in  accordance  with  the  ordi- 
nance and  the  cost  was  assessed  in  conformity  with  the  charter  and  the 
contract  was  performed.  In  an  action  by  persons  whose  property  was 
assessed  and  who  were  not  personally  parties  to  the  mandamus  proceed- 
ings, to  restrain  the  collection  of  the  assessment  on  the  ground  that  the 
ordinance  authorizing  the  improvement  was  by  the  reconsideration 
rendered  ineffectual,  held,  that  plaintiffs  were  estopped  by  the  judg- 
ment in  said  proceedings,  that  It  was  in  effect  an  adjudication;  that  the 
ordinance  was  in  full  force,  notwithstanding  the  reconsideration. 

It  seems  that  said  adjudication  was  error. 

Reported  below,  00  Hun,  872. 

(Argued  March  25,  1802;  decided  April  19, 1892.) 
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Statement  of  case. 


Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  31,  1891,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  die  opinion. 

George  T.  Parker  and  John  Van  Voarhis  for  appellants. 
"When  the  executive  board  let  the  contract  for  the  improve- 
ment of  Lake  avenue  there  was  no  existing  resolution  of  the 
common  council  authorizing  it.  Said  board  had  no  power  to 
let  the  contract,  and  the  assessment  herein  should  be  set  aside. 
{Striker  v.  KMy,  7  Hill,  9,  24 ;  Doughty  v.  HiU,  3  Den.  249 ; 
Whitney  v.  Village  of  Hudson^  69  Mich.  189  ;  State  v.  Foster^ 
2  Hals.  101 ;  McGra/w  v.  Whitson,  69  Iowa,  348 ;  City  of 
Lowell  V,  JIadley,  8  Mete.  189 ;  Withmgton  v,  Jla/rvardj  8 
Cush.  66 ;  Laws  of  1880,  chap,  14,  §  48 ;  Randall  v.  Smithy  1 
Den.  214 ;  Bigelow  v.  HiUman^  37  Me.  52 ;  People  v.  Bd, 
Supra.^  65  N.  Y.  222 ;  Beed  v.  City  of  Augusta,  25  Ga.  386 ; 
Stoddard  v.  Gilman,  22  Vt.  568 ;  Emlay  v.  Starr,  56  id.  690 ; 
Jersey  City  v.  State,  30  Vroom.  520 ;  1  Dillon  on  Mun.  Corp. 
360,  §  544;  Blancha/rd  v.  BiaaeU,  11  Ohio  St.  96.) 

Henry  J.  Sultan  for  respondent  The  executive  board 
had  the  power  to  advertise  for  and  let  the  contract  for  the 
improvement  of  Lake  avenue  in  question,  and  to  superintend^ 
the  execution  of  the  contract,  and  the  assessment  made  for  the 
cost  thereof,  sought  to  be  set  aside  herein,  was  and  is  a  valid 
assessment.  {Goff  v.  Newland,  62  How.  Pr.  323;  1  Dillon 
on*  Mun.  Corp.  [3d  ed.]  §§  309,  321 ;  Whitney  v.  ViUage  of 
Hudson,  69  Mich.  189 ;  Stockdale  v.  WayUmd,  47  id.  226 ; 
White  V.  City  of  Buffalo,  61  Barb.  415 ;  Kavanagh  v.  City 
of  BrooTdyn,  38  id.  232.)  This  action  being  one  on  the  equi- 
table side  of  the  court,  the  plaintifis  were  rightly  defeated, 
because  there  is  no  equity  in  their  case.  {In  re  Pinckney,  22 
Hun,  474 ;  84  N.  Y.  645 ;  In  re  M.  L.  Ins.  Co.,  89  id  580.) 
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O'Brien,  J.  The  plaintiffs  sought  to  enjoin  the  collection 
of  a  local  assessment,  alleged  to  be  apparently  valid  but  in  fact 
void,  imposed  by  the  municipal  authorities  of  the  city  of  Roch- 
ester, to  defray  the  cost  of  a  local  improvement.  The  record 
shows  that  the  plaintiffs  are  respectively  the  owners  of  parcels 
of  real  estate  situate  on  Lake  avenue,  between  Vincent  Place 
and  Lyel  avenue  and  Driving  Park  avenue,  which  have  been 
assessed  for  the  improvement.  They  brought  this  action  in 
their  own  behalf,  and  in  behalf  of  all  other  persons  having 
property  fronting  on  the  street  and  assessed  for  the  improve- 
ment, for  the  purpose  of  obtaining  a  judgment  declaring  the 
assessment  null  and  void,  and  enjoining  the  city  treasurer,  who 
is  also  made  a  defendant,  from  issuing  his  warrant  for  the  col- 
lection thereof.  The  courts  below  have  determined  the  con- 
troversy against  the  plaintiffs'  contention,  and  the  only  question 
here  is  whether  there  is  any  legal  error  in  that  determination. 
The  question  is  really  one  of  jurisdiction  in  the  authorities  to 
make  the  assessment.  Under  the  charter  of  that  city  (Laws 
1880,  ch.  14)  the  common  council  has  power  to  order  the  pav- 
ing and  improvement  of  any  street  and  to  pass  the  necessary 
ordinances  requiring  the  same  to  be  done,  and  to  determine  the 
manner  and  cost  of  such  paving,  and  to  designate  the  portion 
of  the  city  which  should  bear  the  expense  thereof.  The  work 
when  authorized  and  determined  upon  is  to  be  performed  by 
contract,  but  the  power  of  contracting  for  the  execution  of  the 
work  is,  by  the  charter,  devolved  upon  another  separate  and 
independent  body,  called  the  executive  board.  The  power  of 
this  board  to  let  and  supervise  the  execution  of  the  contract 
commences  only  after  the  common  council  has  authorized  the 
work  and  designated  the  district  upon  which  the  assessment  is 
to  be  laid. 

When  the  common  council  has  authorized  the  particular 
improvement  and  described  the  district  upon  which  the 
assessment  is  to  be  imposed,  and  ascertained  the  expense  thereof, 
then  the  assessors  of  the  city  are  to  levy  the  amount  upon  the 
several  lots  and  parcels  of  real  estate  in  the  designated  terri- 
tory, in  proportion,  as  near  as  may  be,  to  the  benefit  which 
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«uch  lot  or  parcel  shall  be  deemed  by  them  to  have  received 
by  reason  of  the  improvement,  subject  to  the  correction  and 
eonfirmation  of  the  common  council.  The  assessment,  when 
completed  and  confirmed,  becomes  a  lien  upon  the  several  lots 
designated  in  the  roll  and  the  same  is  delivered  to  the  city 
treasurer,  whose  duty  it  is  to  collect  the  same.  On  the  11th 
of  December,  1888,  the  common  council  duly  adopted  a  reso- 
lution providing  for  paving  the  streets  and  avenues  above 
mentioned  with  asphalt  pavement  and  therein  directed  the 
clerk  to  publish  notice  in  accordance  with  the  provisions  of 
the  charter  for  all  persons  directed  to  be  assessed,  to  appear  at 
a  meeting  of  the  common  council  December  26, 1888,  at  which 
time  all  persons  interested  could  be  heard.  At  this  meeting, 
after  hearing  all  parties  interested,  the  common  council  adopted 
the  final  resolution  for  the  improvement,  in  which  the  work  is 
particularly  specified,  and  the  whole  expense  thereof  directed 
to  be  assessed  upon  the  property  therein  described.  There  is 
no  criticism  made  upon  the  form  or  sufficiency  of  the  resolu- 
tion or  the  regularity  of  any  of  the  proceedings  up  to  this 
point.  The  resolution,  however,  did  not  become  operative,  for 
the  reason  that  it  was  vetoed  by  the  mayor,  till  January  8, 
1889,  when  it  was  again  unanimously  adopted,  notwithstand- 
ing such  veto. 

By  reference  to  title  7  of  the  charter,  it  will  be  seen  that 
the  executive  board  is  clothed  with  very  extensive  powers  and 
intrusted  with  very  important  dutie«.  The  memberB  are 
elected  by  the  people,  are  required  to  devote  their  entire  time 
to  the  business  of  the  city,  and  are  compensated  by  a  fixed 
salary.  They  have  the  control  of  the  expenditure  of  the 
funds  for  street  purposes,  and  they  are  expressly  made  com- 
missioners of  highways  of  the  city.  The  board  can  appoint 
and  remove  at  pleasure  the  superintendent  of  streets,  and  fix 
his  compensation.  It  is  plain  from  reading  the  enumeration 
of  the  various  powers  conferred  upon  the  board  by  the  charter, 
that  the  legislature  intended  to  strip  the  common  council  of 
Rochester  of  most  of  the  ordinary  functions  and  powers  that 
fiuch  a  body  exercises  in  other  cities,  and  transfer  them  to  this 
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executive  board.  The  common  council  has  very  little  to  do 
with  respect  to  the  care,  improvement  and  superintendence  of 
the  streets.  The  most  important  exception  to  this  is  the  pro- 
vision that  whenever  the  expenses,  of  any  work  or  improve- 
ment shall  be  required  to  be  paid  for  by  a  local  assessment,  the 
common  council  alone  shall  have  power  to  pass  the  ordinance 
therefor. 

But  when  the  common  council  has  passed  such  an  ordinance, 
then  the  judgment  and  discretion,  with  respect  to  ouch  an 
improvement,  which  the  charter  has  confided  to  the  board  for 
the  public  good,  is  at  once  called  into  action.  The  question  as 
to  the  necessity  and  propriety  of  improving  a  street  by  local 
assessment  must  be  passed  upon  by  the  common  council  in  the 
first  instance,  but  when  that  body  makes  its  decision,  another 
body,  entrusted  by  law  with  the  general  subject  of  street 
expenditures  and  improvements,  must  carry  it  out,  and  the 
latter  body  is  thereby  vested  with  jurisdiction  on  the  subject. 

On  the  19th  of  March,  1889,  and  more  than  a  month  after 
the  resolution  was  passed  and  sent  to  the  executive  board,  a 
motion  was  made  and  adopted  in  the  common  council,  ^^  that 
action  on  the  final  ordinance  for  Lake  avenue  *  *  *  be 
reconsidered,'^  and  at  a  subsequent  meeting,  on  March  28, 1889, 
another  resolution  was  passed  ^^that  further  action  on  the 
pending  final  ordinance  for  Lake  avenue  asphalt  improvement 
be  indefinitely  postponed,"  and  that  the  surveyor  be  ordered  to 
prepare  a  new  first  ordinance  for  the  improvement.  The 
plaintiff  claim  that  this  motion  and  resolution  had  the  effect 
to  withdraw  from  the  board  all  authority  conferred  by  the 
original  resolution.  The  executive  board,  after  receiving  the 
copy  of  the  first  resolution,  proceeded  to  act,  and  advertised 
for  bids  and  received  the  same,  and  on  March  12,  1889,  post- 
poned action  thereon  from  time  to  time  until  March  29,  1889, 
when  it  laid  the  matter  on  the  table.  On  the  25th  of  April, 
1889,  the  board  was  served  with  a  peremptory  writ  of  man- 
damus from  the  Supreme  Court,  granted  after  a  full  hearing, 
requiring  them  to  award  the  contract,  and  to  show  to  the  court, 
on  a  day  subsequently,  in  what  manner  the  writ  was  obeyed. 
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On  the  twenty-ninth  of  April,  the  board  entered  into  a  written 
contract  for  the  work,  in  accordance  with  the  first  ordinance. 
The  contract  was  performed,  and  on  the  18th  of  October,  1889, 
the  board  certified  the  cost  to  the  common  council,  in  con- 
formity with  the  charter,  and  that  body  then  directed  the 
assessoi^s  to  assess  the  amount  upon  the  parcels  of  land 
described  in  the  original  resolution.  The  assessors  made  the 
assessment  and  published  notice  of  a  hearing  for  all  persons 
aggrieved,  and  after  such  hearing,  certified  the  roll  and  deliv- 
ered it  to  the  common  council.  That  body  also  published 
notice  for  a  hearing  before  them,  and,  after  such  hearing,  con- 
finned  the  assessment  and  caused  the  roll  to  be  delivered  to 
the  city  treasurer  for  collection.  The  resolution  of  the  com- 
mon council  confirming  the  assessment  was  passed  some  time 
after  June  6,  1890. 

The  plaintiiFs  claim  for  relief  is  based  upon  the  fact  that  the 
common  council  reconsidered  and  subsequently  postponed 
indefinitely  the  resolution  authorizing  the  improvement,  and 
that,  consequently,  all  subsequent  proceedings  were  invalid. 
If  the  question  as  to  the  legal  effect  of  the  action  of  the  com- 
mon council  in  resolving  to  reconsider  its  former  action  was 
still  open  to  the  plaintiffs,  we  would  be  inclined  to  hold  that 
the  resolution  was,  by  the  adoption  of  the  motion  to  reconsider, 
brought  back  to  the  stage  in  which  it  was  before  the  final  vote 
by  which  it  was  originally  passed.  The  vote  on  the  resolution 
was  reconsidered,  and  consequently  the  effect  which  it  would 
otherwise  have  was  lost.  (Jefferson's  Manual,  §  43  ;  Koberts' 
Kules  of  Orders,  p.  66  ) 

The  record  shows  that  upon  the  application  of  certain  of  the 
property  owners  on  the  street,  other  than  the  plaintiffs,  liable 
to  be  assessed  for  the  improvement,  the  Supreme  Court  at 
Special  Term  awarded  a  mandamus  against  the  executive  board, 
conmiandin^  it  to  proceed  upon  the  resolution  and  to  award  a 
contract  for  the  performance  of  the  work.  That,  acting  in 
obedience  to  this  command,  the  board  did  award  the  contract 
in  accordance  with  the  provisions  of  the  charter  prescribing 
the  powers  and  duties  of  the  board.     The  decision  upon  the 
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application  for  the  iiiandamtis  was  a  judgment  of  a  court  of 
competent  jurisdiction.  It  adjudged  that  the  resohition  of  the 
common  council  was  in  full  force,  notwithstanding  tlte  motion 
to  reconsider,  and  that  it  was  the  clear  legal  duty  of  the  execxi^ 
tive  board  to  proceed  and  let  the  contract.  This  judgment 
could  not  thereafter  be  questioned  collaterally  by  any  of  the 
parties,  nor  anyone  else  who  was  represented  in  the  proceed- 
ing. They  might  attack  it  directly  by  appeal  or  motion  to  set 
aside,  or  for  a  rehearing,  Imt  so  long  as  it  remained  unreversed 
and  not  set  aside,  it  bound  everyone  who  was  a  party,  or  repre- 
sented in  any  subsequent  collateral  action  or  proceeding.  It 
is  quite  clear  that  it  bound  the  property  owners  who  applied 
for  the  writ,  the  executive  board  and  the  city.  The  only  ques- 
tion is  whether  it  bound  these  plaintiffs  who  were  not  parties 
by  nama  But  the  judgment  of  a  court  of  competent  juris- 
diction will  sometimes  oj)erate  as  an  estoppel  and  a  former 
adjudication  against  persons  who  were  not  named  in  the  pro- 
ceeding and  who  were  not  parties  to  the  record  by  name.  It 
is  enough  if  they  were  represented  in  the  action  or  proceed- 
ing which  resulted  in  the  judgment,  or  were  entitled  to  be 
heard.  When  a  judgment  is  rendered  against  a  county,  city 
or  town  in  its  corporate  name,  or  against  a  board  or  officer  who 
represents  the  municipality,  in  the  absence  of  fraud  or  coihi 
sion,  it  will  bind  the  citizens  and  taxpayers.  This  is  upon  inv. 
principle  that  they  are  represented  in  the  litigation  by  agencies, 
authorized  to  speak  for  them,  and  to  protect  their  interests. 
(Herman  on  Estoppel,  vol.  1,  p.  166 ;  Chirk  v.  Wolf^  29  Iowa, 
197;  Jjyma/n  v.  J^aris^  53  id.  498;  Tredicay  v.  8mix  City 
dk  P.  R.  Co.,  39  id.  663 ;  Freeman  on  Judgments,  §  178  ; 
Robbim  v.  Chicago,  4  Wall.  657 ;  S.  C,  2  Black.  418  ;  Prehl^ 
V.  Supervisors,  8  Biss.  358.) 

When  a  judgment  is  rendered  by  a  competent  court  award- 
ing a  writ  of  mandamus  against  a  board  of  supervisors  or  other 
body  or  oflSeer  having  power  to  audit  claims  against  a  county 
or  other  municipality,  commanding  them  or  him  to  audit  a 
cbum  or  demand  against  the  county  or  municipality,  and  it  is 
audited  in  obedience  to  such  command,  the  validity  of  the 
SiCKELs  —Vol.  LXXX VIIL        25 
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claim  cannot  be  questioned  subsequently  by  the  taxpayers  in 
any  collateral  action  or  proceeding.  Their  remedy  is  to  appeal 
from  the  judgment  awarding  the  writ  or  move  for  a  rehearing. 
So  also  a  receiver  of  a  corporation,  appointed  in  an  action  by 
the  people  for  dissolution,  represents  the  creditors,  and  a  judg 
ment  that  would  estop  him  estops  them  also.  {Herring  v.  3\ 
r.,  Z.  K  db  W.  It  R.  Co.,  105  N.  Y.  34-0.) 

We  are  not  aware  of  any  reason  for  holding  that  the  prin- 
ciple does  not  apply  to  the  plaintiffs  in  this  case.  Tru^  this 
is  not  a  general  tax  but  a  special  and  local  assessment.  But  it 
is  nevertheless  an  exercise  of  the  taxing  power  and  its  validity 
as  well  as  the  right  of  the  plaintiffs  to  question  or  assail  it  in 
the  courts  rests  on  the  same  principles  as  are  applicable  to  an 
assessment  or  tax  for  general  purposes.  If  the  expense  of  the 
improvement  was  to  be  paid  out  of  the  city  treasury  there 
would  then  be  little  doubt  that  an  adjudication  upon  an  appli- 
cation for  a  mandamus,  involving  as  this  did  the  validity  of 
the  proceedings  up  to  that  time,  would  have  bound  all  the  tax 
payers.  Is  the  rule  any  different  when  a  small  part  or  even 
the  whole  of  the  expense  is  to  be  paid  bv  the  property  owners 
within  a  certain  district  ?  Is  the  principle  changed  because 
tlie  area  over  which  the  tax  was  distributed  is  contracted  i 
The  executive  board  laid  the  matter  on  the  table  and,  in 
eltect,  refused  to  act,  treating  the  resolution  as  rescinded  by 
the  common  council.  They  were  brought  into  court  and  the 
very  question  involved  was  whether  the  board  had  authority 
to  contract  for  the  execution  of  the  work,  and  the  court  held, 
upon  full  argument  and  against  the  contention  of  the  board, 
that  they  had.  The  question  was  whether  they  had  power 
under  the  proceedings  to  make  a  contract  and  incur  an  expense 
which  was  to  be  paid  by  the  property  owners,  and  it  was 
adjudged  that  they  had,  and  that  it  was  their  duty  to  do  so. 
When  the  executive  l)oard  was  before  the  court  on  that  appli- 
cation they  represented  and  spoke,  not  only  for  themselves 
and  the  city,  but  also  the  property  owners  who  were  to  be 
bound  by  the  contract,  and  whose  property  was  to  l)e  assessed 
for  the  expenditure  which  the  work  embraced  in  the  contract 
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involved.  When  the  court  directed  the  board  to  make  the 
contract  the  effect  of  its  judgment  was  to  direct  the  imposition 
of  a  tax  upon  the  plaintiffs'  property.  On  that  question  the 
plaintiff  could  have  been  heard,  and  on  their  application  were 
entitled  to  a  hearing  and  to  be  made  parties  to  the  proceeding 
and  to  appeal  from  the  decision.  This  was  a  right  that  no 
court  would  have  denied  to  them  had  they  demanded  it.  The 
Code  (§  452)  provides  that  "  where  a  person,  not  a  party  to 
the  action,  has  an  interest  in  the  subject  thereof  or  in  real 
property,  the  title  to  which  may  in  any  manner  be  affected  by 
the  judgment,  and  makes  application  to  the  court  to  be  made 
a  party,  it  mtcst  direct  him  to  be  brought  in  by  the  proper 
amendment."  {People  v.  A.  cfe  F.  i?.  i?.  Co.,  77  N.  T.  232.) 
The  executive  board  in  making  the  contract  and  supervising 
the  work  acted,  in  a  certain  sense,  as  the  agents  of  the  property 
owners  {Matter  of  Anderson^  109  K^.  Y.  554),  and,  therefore, 
the  judgment  of  the  court  that  the  resolution  of  the  common 
council  was  still  in  force,  not  only  bound  the  agents  but  the 
parties  they  represented  as  well  There  are  cases  where  an 
order  of  a  court,  such  as  an  order  of  confirmation,  is  a  part  of 
the  statutory  proceedings  for  imposing  the  assessment.  Such 
an  order,  when  made  upon  the  application  of  the  city,  might 
not  be  conclusive  in  all  cases  upon  the  property  owner  as  to 
jurisdiction  or  the  validity  of  the  proceeding,  especially  where 
statutory  methods  of  review  are  provided.  We  do  not  now 
stop  to  point  out  cases  where  the  principle  we  are  now  con- 
sidering would  not  apply.  All  we  hold  now  is  that  it  is  appli- 
cable to  the  facts  of  this  case.  Granting  that  the  resolution 
of  the  common  council  to  make  the  improvement  was,  in  effect, 
rescinded  by  the  motion  to  reconsider,  still  a  competent  court 
held  otherwise,  in  a  proceeding  to  which  the  executive  board 
was  a  party,  and  that  board  was  compelled  .by  the  judgment 
in  that  proceeding  to  make  the  contract  which  they  did.  The 
plaintiffs  looked  on,  neglected  to  intervene  in  the  application 
for  the  mandamus,  or  to  appeal  from  the  order  granting  it, 
They  knew  that  the  contract  was  made  and  the  work  on  the 
street  in  front  of  their  property  executed  and  they  have  the 


196  AsHTON  et  al.  v.  Cipr  of  Rochestek  et  al.      [April, 

Opinion  of  the  Court,  per  O'Brien,  J. 


benefits  of  tlie  same.  Tliey  witnessed  the  proceedings  by 
which  the  tax  was  assessed  and  confirmed,  and  they  made  no 
resistence  until  the  proceedings  were  completed  and  the 
expense  incurred.  We  think  that  under  such  circumstances 
the  plaintiffs  are  estopped  from  raising  the  question  now,  that 
the  executive  board  was  without  power  to  contract  for  the 
work  by  reason  of  the  motion  to  reconsider  the  resolution  in 
the  conmion  council.  The  plaintiffs  had  the  statutory  notice 
of  all  the  proceedings  under  the  charter,  and  the  proceedings 
before  the  court  were  of  such  a  public  nature  and  they  were 
80  connected  with  the  interests  of  the  plaintiffs  that  we  must 
assume  that  they  had  knowledge  of  all  that  transpired.  This 
court  has  sanctioned  the  principle  stated  in  Robbins  v.  Chicago 
(71  U.  S.  657)  that  "  persons  notified  of  the  pendency  of  a  suit 
in  which  they  are  directly  interested  must  exercise  reasonable 
diligence  in  protecting  their  interests,  and  if,  instead  of  doing  so, 
they  willfully  shut  their  eyes  to  the  means  of  knowledge  which 
they  know  are  at  hand  to  enable  them  to  act  efficiently,  they 
cannot  subsequently  be  allowed  to  turn  around  and  evade  the 
consequences  which  their  own  conduct  and  negligence  have 
superinduced."  (  Village  of  Port  Jervis  v.  First  National 
Bamk,  96  N.  Y.  557.) 

In  any  inquiry  witk  respect  to  the  binding  force  of  a  former 
judgment  the  term  "  parties "  includes  all  who  are  directly 
interested  in  the  subject-matter  and  who  have  a  right  to  make 
defense,  control  the  proceedings,  examine  and  cross-examine 
witnesses,  and  appeal  from  the  judgment.  {Robbins  v.  Chicago^ 
mpra.) 

There  is  a  stipulation  in  the  record  by  the  respective  attor- 
neys to  the  effect  that  none  of  the  plaintiffs  were  parties  or 
privies  to  the  proceeding  for  the  mandamus.  Tliis,  of  course, 
was  not  intended  to  bind  the  court  upon  any  question  of  law 
arising  upon  undisputed  facts.  Its  only  effect  is  to  establish  a 
fact,  namely,  that  none  of  these  plaintiffs  were  parties  to  that 
proceeding  by  name,  nor  do  they  stand  in  the  place  of  any  of 
the  property  owners  who  applied  for  the  writ.  The  legal  con- 
dusions  to  be  drawn  from  the  findings  and  the  proceedings 
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contained  in  the  record  were  left  open.  While  we  have  not 
been  able  to  concur  in  the  reasons  for  the  decisions  given  by 
the  courts  below,  yet  we  think  that  the  judgment  was  right 
and  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Upon  a  motion  for  a  rear^nrnent  the  following  opinion  was 

handed  down : 

O'Brien,  J.     We  have  considered  the  points  submitted  in 

support  of  this  motion  and  we  are  of  the  opinion  that  it  should 
be  denied.  A  former  adjudication  upon  the  question  at  issue 
is  conclusive  as  a  bar  or  as  evidence.  It  is  said  that  the  pro- 
ceedings resulting  in  the  writ  of  mandamus  were  not  pleaded 
and,  therefore,  are  not  available  to  the  defendant.  The  fact, 
however,  is  found  by  the  trial  court,  and  it  was  not  excepted 
to.  Under  such  circumstances  effect  must  be  given  to  the 
finding.  This  court  will  assume  that  the  evidence  upon  which 
the  fact  was  based  was  received  without  objection  and  that  the 
absence  of  a  pleading  was  waived.  If  the  finding  had  been 
excepted  to  the  plaintiffs  could  raise  the  point  now  that  it  was 
not  sustained  by  evidence  or  pleading,  but  as  no  such  exception 
appears,  they  are  in  no  position  to  attack  it.  {Daniels  v. 
Smithy  130  Ts.  Y.  696.)  But  clearly  one  of  the  issues  pre- 
sented by  the  pleadings  was  the  power  of  the  executive  board 
to  pass  the  resolution  and  enter  into  the  contract.  A  former 
adjudication  in  which  that  point  was  determined  was  evidence 
for  the  defendant  on  that  issue,  and  the  judgment  upon  the 
application  for  a  mandamus  was  such  an  adjudication.  {Cul^ 
rose  V.  Oihhons,  130  N.  Y.  447.) 

The  common  council  had  no  power  to  make  the  contract, 
but  the  executive  board  had.  Therefore,  in  entering  into 
such  contracts  the  board  represents  the  city  in  the  same  sense 
that  the  mayor  and  common  council  would  represent  it  if  the 
duty  devolved  upon  them,  and  a  judgment  in  an  action  or 
proceeding  against  the  board  to  compel  them  to  act  with 
respect  to  the  awarding  of  the  contract,  in  which  it  is  decided 
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that  the  board  has  the  power  and  it  is  their  duty  to  proceed, 
estops  the  city.  The  board,  in  such  matters,  represents  the 
city  in  the  same  way  that  the  board  of  supervisors  repre- 
sents the  county  in  auditing  claims  against « it,  under  the 
direction  of  a  judgment.  It  is  true  that  this  point  was  not 
argued,  but  the  finding  necessarily  injected  it  into  the  case. 

Whether  the  plaintiffs  were  privies  or  not  depended  upon 
the  legal  conclusion  to  be  drawn  from  the  finding  of  the  court, 
and  not  from  any  designation  given  them  in  the  stipulation. 
That  is  satisfied  when  construed  to  mean  that  none  of  these 
plaintiffs  were  parties  to  the  record,  or  stand  in  the  place  of 
any  person  who  was,  by  succession  or  transfer. 

The  motion  should  be  denied,  with  costs. 

All  concur. 

Motion  denied. 


The  People  ex  rel.  Richabd  Fox,  Appellant,  v,  Henry  L 
BLA.YDEN,  Commissioner,  etc.,  Bespondent. 

Under  the  provision  of  the  charter  of  the  city  of  Brooklyn  (§  55,  chap. 
588,  Laws  of  1888),  authorizing  the  appointment  by  the  commissioner 
of  police  and  excise  of  boiler  inspectors  "who  shall  possess  the  same 
powers  and  privileges  as  members  of  the  police  force,"  a  person  so 
appointed  may  not  be  removed  except  for  cause  and  after  notice  and  a 
hearing,  as  provided  for  by  the  charter  (§  18),  in  case  of  members  of 
that  force. 

Accordingly  held,  that  a  dismissal  of  an  inspector,  without  notice  and  a 
hearing,  was  error. 

(Argued  April  11,  1802;  decided  April'lO,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  12, 1890, 
which  affirmed  a  determination  of  defendant  as  commi«8ioner 
of  the  department  of  police  and  excise  in  the  city  of  Brooklyn 
in  removing  the  relator  from  the  office  of  boiler  inspector. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Wm.  J.  Gat/nor  for  appellant.  The  boiler  inspectors  have 
the  same  privilege  of  irremovability  as  that  possessed  by  mem- 
bers of  the  police  force.  (Laws  of  1867,  chap.  883 ;  Laws  of 
1871,  chap.  194,  §  16;  Laws  of  1870,  chap.  136,  §  13;  Laws 
of  1888,  chap.  583,  §  13.)  The  words  "privilege"  and 
"  right "  are  defined  by  courts  and  lexicographers  as  synony-. 
mous.  A  privilege  may  be  a  right.  {People  ex  rel.  v.  DiJce^ 
mun,  7  How.  Pr.  124,  130;  T^w^s  of  1888,  chap.  583,  §  4 ; 
People  ex  rel.  v.  Rohh^  126  N.  Y.  180.)  Boiler  inspectors 
have  an  interest  in  the  pohce  pension  fund  created  under  the 
Brooklyn  charter.     (Laws  of  1888,  chap.  583,  §§  41,  42,  49.) 

F,  A.  McCloskey  for  respondent.  The  relator  is  not  a 
member  of  the  police  force.  (Laws  of  1873,  chap.  863 ;  Laws 
of  1886,  chap.  404;  Laws  of  1888,  chap.  683 ;  Laws  of  1889, 
chap.  280;  I^ws  of  1888,  chap.  583,  §§  2,  13.)  The  grant  lo 
appellant  of  the  same  powers  and  privileges  as  the  mem- 
bers of  the  police  force  have,  does  not  exempt  him  fron^ 
removal  at  the  pleasure  of  the  respondent.  (Laws  of  1888, 
chap.  583,  §§  12,  19,  20,  25,  28,  32,  42;  Laws  of  1889,  chap, 
280;  Ijiws  of  1888,  chap.  583,  §§4,  17,  18;  Id.  chap.  119, 
§  1 ;  People  ex  rel.  v.  Purroy,  31  N.  Y.  S.  R  934 ;  Const.  N. 
Y.  art.  10,  §  3 ;  1  Dillon  on  Mnn.  Corp.  chap.  9,  §  250.) 

O'Brien,  J.  The  judgment  of  the  General  Term,  from 
which  this  appeal  is  brought,  affirmed  upon  a  writ  of  certiorari, 
the  determination  of  the  commissioners  of  police  and  excise  of 
the  city  of  Brooklyn  dismissing  the  relator  from  the  place  of 
boiler  inspector  in  that  city.  It  appears  fi*om  the  relator's 
affidavit  and  the  defendant's  return  to  the  writ  that  on  or 
about  April  10, 1879,  the  relator  was  appointed  such  inspector, 
that  he  retained  the  place  till  February  29,  1890,  when  he  was 
removed  by  the  defendant,  Henry  I.  llayden,  commissioner  of 
the  department  of  police  and  excise,  without  cause  and  witlw 
out  a  hearing.  The  defendant  in  his  answer  or  return  to  the 
writ,  states  that  he  assumed  the  duties  of  the  office  about  the 
Ist  of  February,  1890,  and  that  with  a  view  of  reducing  tliQ 
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expenses  of  maintaining  the  department  and  in  the  exercise  of 
the  powers  and  duties  imix)6ed  upon  him,  lie  determined  that 
the  services  of  the  relator  could  be  dispensed  with  and  that  he 
be  removed  from  the  department.  The  question,  therefore, 
is  whetlier  the  relator  could  be  discharged  from  the  office  or 
place  wliich  he  held  in  virtue  of  liis  apix)intment,  without  a 
hearing. 

In  order  to  get  as  clear  a  view  as  possible  of  the  question  it 
is  necessary  to  refer  to  some  statutory  provisions  concerning 
the  office  from  wliich  the  relator  was  dismissed. 

By  chapter  883  of  the  Laws  of  1867  the  Metropolitan  police 
board  was  intrusted  with  the  insj^ection  of  steam  boilers  in  the 
city  of  Brooklyn,  and  was  authorized  to  appoint  members  of 
the  "  Metropolitan  Sanitary  Company  "  to  make  the  inspec- 
tion. Subsequently  the  duty  of  making  such  inspection  was 
conferred  upon  the  board  of  police  of  the  city  of  Brooklyn, 
and  it  was  authorized  to  detail  to  such  dutv  members  of  the 
police  force  competent  therefor.  (Laws  1871,  ch.  194,  §  53.) 
The  amended  charter  of  the  city,  passed  in  1873,  imposed  upon 
the  police  board  this  same  duty  of  inspection,  and  for  the  pur- 
jK)se  of  executing  it  power  was  given  and  the  board  was 
directed  to  appoint  "  not  to  exceed  four  boiler  inspectors  who 
Bhall  be  skilled  machinists."  (Laws  1873,  ch.  863,  tit.  11,  §  52.) 
The  charter  also  contained  a  provision  which  had  existed  for 
many  years  before,  to  the  effect  that  members  of  the  police 
force  could  be  removed  only  for  cause,  after  notice  and  a  hear- 
ing (Laws  1873,  tit.  11,  §  12,  ch.  863  ;  Laws  1870,  ch.  136, 
§  13  ;  Laws  1871,  ch.  194,  §  16),  and  the  more  recent  act  to 
revise  and  combine  in  a  single  act  all  existing  and  local  laws 
affecting  public  interests  in  the  city  of  Brooklyn  has  retained 
the  provision.  (Laws  1888,  ch.  583,  §  13.)  In  the  act  last  men*- 
tioned  (§  52)  provision  is  made  for  the  inspection  of  boilers  by 
persons  who  are  practical  engineers,  and  after  providing  for 
Buch  inspection  under  rules  to  be  ])reKcribed  by  the  commis- 
Bioners  of  police  and  excise  it  is  provided,  in  section  55,  "  For 
the  purpose  of  carrying  out  the  provisions  of  the  last  two  sec- 
tions the  said  commissioner  shall  appoint  not  to  exceed  six 
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boiler  inspectors,  who  shall  be  skilled  machinists,  and  shall 
possess  the  same  powers  and  privileges  as  members  of  the 
police  force." 

.  Thus  the  statute  authorized  the  appointment  of  six  j)er8ons 
possessing  certain  qualifications,  to  an  office  that  had  attached 
to  it  very  import.ant  duties  of  a  public  nature  and  in  which 
the  public  were  interested.  The  duration  or  term  of  the  office 
was  not  fixed  nor  were  the  powers  and  privileges  enumerated 
specially,  but  for  brevity  the  authors  of  the  law  referred  to 
another  provision  of  the  statute  prescribing  the  powers,  duties 
and  privileges  of  the  members  of  the  police  force.  They 
were  to  possess  the  same  powers  and  privileges  as  members  of 
the  police  force.  The  precise  inquiry  is  what  is  meant  by 
the  word  jprtvileffes.  The  learned  counsel  for  the  defendant 
contends  that  the  term  was  intended  to  express  something  less 
than  a  right  resting  in  discretion  and  which  might  be  granted 
or  withheld  at  the  pleasure  of  some  superior  power.  The 
words  "privileges"  and  "rights"  when  used  in  statutes  are 
sometimes  synonymous  and  we  think  are  clearly  so  in  the 
statute  in  question.  A  statute  providing  as  this  does  that 
certain  persons  shall  hold  office  during  gooil  behavior  and 
shall  not  be  removed  therefrom  except  for  cause  and  after 
notice  and  a  hearing,  confers  very  substantial  rights  upon 
such  persons,  but  such  rights  are  ve?y  frequently  and  appro- 
priately enough  termed  privileges  also.  The  learned  counsel 
for  the  defendant  seems  to  concede  in  his  argument  that  the 
provisions  of  section  42  of  title  11  of  the  charter,  providing  for 
pensions  to  members  of  the  police  force  on  account  of  injury, 
long  service,  or  inability  caused  by  long  service  or  age,  for  the 
benefit  of  themselves  or  their  families,  constitute  a  privilege 
which  attaches  to  the  office  of  boiler  inspector  also,  under  the 
terms  of  the  statute.  If  this  is  so  it  furnishes  a  very  strong 
reason  why  the  relator  should  be  exempt  from  an  arbitrary 
dismissal  without  cause  and  at  tlie  mere  will  of  the  appointing 
power.  The  rights  and  privileges  of  receiving  a  i^ension  from 
the  government,  based  upon  long  service,  carries  with  it  the 
idea  of  pennanency  in  the  service  for  which  the  pension  is 
Sickels— Vol.  LXXXVIIL        26 
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ultimately  granted.  Such  a  right  or  privilege,  whatever  it 
may  be  called,  cannot  well  exist  with  the  power  to  defeat  it  at 
any  time  before  the  expiration  of  the  necessary  period  of 
service  by  a  discharge  of  the  incumbent  without  cause  and 
without  notice  or  an  opportunity  to  be  heard.  One  of  the 
privileges  which  the  members  of  the  police  force  of  the  city 
of  Brooklyn  possess  is  the  exemption  from  dismissal  during 
good  behavior.  Another  privilege  guaranteed  to  them  is  a 
hearing  before  dismissal  and  a  fair  opportunity  to  show  that 
there  is  no  legal  ground  for  it.  This  last  mentioned  privilege, 
at  least,  attaches  to  the  office  of  boiler  insj^ector  under  the 
statute.  In  order  to  i^ach  this  conclusion  it  is  not  necessary 
to  show  that  a  boiler  inspector  is  a  member  of  the  police  force. 
It  is  enough  that  he  has,  under  the  law,  the  same  privileges. 
It  is  impossible  for  him  to  possess  the  same  privileges,  within 
the  meaning  of  the  statute,  if  he  is  liable  to  be  dismissed  at 
any  time  without  cause  and  without  a  hearing.  It  seems  to  us 
that  the  language  of  the  statute,  the  importance  of  the  place 
and  of  the  duties  to  be  performed,  and  its  relation  to  the  mem- 
bers of  the  police  force  and  the  police  department,  all  indicate 
that  it  was  the  intention  of  the  legislature  to  put  policemen 
and  boiler  inspectors  in  the  same  position  with  respect  to  dis- 
missal from  the  service.  It  follows  that  the  order  appealed 
from  and  the  determirtfetion  of  the  cohmiissioner  should  be 
reversed,  with  costs  in  all  courts  to  the  relator. 

All  concur. 

Order  reversed. 
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The  People  ex  rel.  Charles  II.  O'Connor,  Respondent,  v. 
John  P.  Adams,  Commissioner,  etc..  Appellant 

The  relator,  an  honorably-discharged  soldier,  was,  after  a  civil  service 
examination  and  in  accordance  with  the  rules  of  that  service,  appointed 
a  temporary  clerk  in  the  bureau  of  water  rates  in  the  city  of  Brooklyn; 
three  others  who  had  not  been  soldiers  were  also  appointed  at  the  same 
time.  The  relator  was  assigned  to  the  discharge  of  specific  duties  and 
when  these  were  performed  he  was  notified  that  his  services  were  no 
longer  needed,  and  he  thereafter  ceased  to  act  as  such  clerk;  the  three 
others  who  were  assigned  to  other  duties  were  retained.  In  proceed- 
ings by  mandamus  to  compel  the  recognition  of  relator  as  a  clerk  in  said 
bureau,  held,  that  the  act  of  1887  (Chap.  464,' Laws  of  1887),  which  gives 
honorably-discharged  soldiers  a  preference  for  municipal  appointments 
did  not  apply;  that  relator  had  no  right  to  claim  that  one  of  the  three 
other  appointees  should  be  discharged  to  make  room  for  him  in  another 
position. 

Also  held,  that  the  provision  of  the  act  of  1887  (Chap.  708,  Laws  of  1887)^ 
which  provides  that  "  an  honorably-discharged  soldier  holding  a  position 
in  the  city  of  Brooklyn  shall  not  be  removed  except  for  good  cause 
shown  after  a  hearing,  but  shall  hold  such  position  during  good  behavior  " 
did  not  apply,  as  the  relator  was  not  removed  from  any  position,  but 
was  simply  notified  that  his  services  were  no  longer  needed  and  thus  his 
term  of  service  w«s  ended;  that  he  could  not  claim  to  hold  such  a  tem^ 
porary  position  "  for  and  during  good  behavior"  after  its  duties  were 
performed. 

People  ex  rel.  v.  Adams  (58  Hun.  141),  reversed. 

(Argued  April  11,  1892;  decided  April  19,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Cowrt  in  the  second  judicial  department,  made  June  26, 1889, 
which  reversed  an  order  of  Special  Term  denying  a  motion 
for  a  mandamus  and  directed  one  to  issue,  commanding 
defendant  to  restore  the  relator  to  the  office  of  clerk  in  the 
bureau  of  water  rates  in  the  department  of  city  works  in  the 
city  of  Brooklyn,  from  which  he  had  been  discharged. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

WiUiam  T.  Gilbert  for  appellant  Relator's  difieharge  was 
legal.     {People  ex  rd.  v.  Adams^  51  Hun,  583.)    The  moving 
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papers  fail  to  show,  that  at  tlie  time  of  relator's  discharge,  the 
fact  that  he  was  an  honorably-discharged  Union  soldier,  was 
brought  to  the  attention  of  the  appointing  power,  viz.,  John 
P.  Adams,  commissioner  of  city  works.  {In  re  Wortman^  22 
Abb.  [K  C]  137,  143.)  The  General  Term  committed  a  fatal 
error  in  directing  a  peremptory  writ  of  mandamus  to  issue. 
{PeopU  V.  Cromwell,  102  N.  Y.  477.) 

■ 

William  J.  Gayiier  for  respondent  The  relator's  moving 
papers  were  sufficient  on  their  face  to  entitle  him  to  a  peremp- 
tory mandamus.  (Laws  of  1887,  chap.  464.)  Kelator  was 
appointed  for  a  definite  term,  and  his  removal,  except  for 
cause  and  after  a  hearing,  was  unlawful.  (Laws  of  1887,  chap. 
708.)  Cause  for  removal  and  a  hearing  were  jurisdictional 
prerequisites,  and  the  removal  of  relator  without  cause  or  hear- 
ing was  irregular  and  void.  {People  ex  rel,  v.  TKompaon,  94 
N.  Y.  459.)  Every  intendment  that  a  liberal  construction  of 
tlie  statute  can  give  must  be  in  favor  of  relator.  (Laws  of 
1887,  chap.  464.) 

Earl,  Ch.  J.  On  the  8th  day  of  May,  1888,  the  commis- 
sioner of  city  works  of  the  city  of  Brooklyn  gave  notice  to 
the  city  civil  service  commissioners  that  there  were  required  for 
immediate  use  in  the  bureau  of  water-rates  the  services  of  four 
temporary  clerks  at  a  compensation  of  one  hundred  dollars  per 
month,  and  he  requested  that  they  be  furnished  without  delay. 
On  the  receipt  of  this  notice  and  requisition,  the  civil  service 
commissioners  certified  to  the  commissioner  of  city  works  for 
temporary  clerks  the  relator  and  three  other  persons,  and  they 
were  appointed.  It  appears  that  the  water-rates  of  the  city 
of  Brooklyn  become  payable  on  the  first  day  of  May  of  each 
year,  and  that  during  that  montli,  there  is  an  unusual  rush  of 
business  fot*  the  transaction  of  which  temporary  clerks  9^ 
needed.  The  relator  was  assigned  to  a  particular  position  in 
charge  of  the  bill  desk  for  the  ninth,  twenty-fourth  and 
twenty-fifth  wards  of  the  city.  The  regular  clerk  for  that 
position  was  temporarily  assigned  to  the  cash-room  in  the  same 
department.     On  the  ninth  day  of  June  thereafter,  the  r^olar 
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clerk  returned  to  the  performance  of  his  usual  duties,  and  the 
necessity  for  the  relator's  employment  ende<l,  and  the  follow- 
ing notice  was  then  sent  to  him  by  the  chief  clerk  of  the 
department  of  city  works :  "  Sir :  I  am  directed  by  the  com- 
missioner  to  notify  you  that  your  services  are  no  longer 
required  by  tliis  department  after  this  date."  Thereafter  the 
relator  ceased  to  act  as  temporary  clerk,  but  the  other  three 
temporary  clerks  who  were  appointed  at  the  same  time  and 
assigned  to  other  duties  in  the  same  department  were  retained. 

The  relator  was  an  honorably-discharged  Union  soldier ;  but 
the  other  three  temporary  clerks  had  not  been  soldiers.  Hence 
he  claims  that  he  should  have  been  retained  in  his  employ- 
ment as  temporary  clerk,  and  that  some  one  of  the  others 
should  have  been  discharged.  lie  applied  for  a  peremptory 
writ  of  mandamus  to  compel  the  conmiissioner  of  the  depart- 
ment of  city  works  to  recognize  him  as  a  clerk  in  the  bureau 
of  water-rates,  and  allow  him  to  have  and  hold  the  position 
and  employment  and  receive  the  salary  attached  thereto.  The 
court  at  Special  Term  denied  the  writ ;  but  upon  appeal  to  the 
General  Term,  the  order  of  the  Special  Term  was  reversed 
and  a  writ  of  peremptory  mandamus  ordered  to  be  issued  com- 
manding the  comissioner  of  city  works  to  recognize  the  relator 
in  the  department  of  water-rates  by  virtue  of  his  appointment 
thereto  on  the  8th  day  of  May,  1888,  and  "  as  the  person  law- 
fully entitled  to  such  clerkship,  and  restore  him  to  and  place 
him  in  possession  of  said  office,  position  and  clerkship,  and 
permit  him  to  render  service  therein,  and  have  and  receive  the 
salary  attached  thereto,  and  otherwise  do  what  may  be  lawful 
and  necessary  in  the  premises,  to  vest  said  relator  with  the 
said  oflSce,  position  and  clerkship  dejure  and  defacto,^^ 

That  order  of  the  General  Term  was  made  on  the  29th  day 
of  June,  1889,  and  if  upheld,  the  relator  appointed  to  a  tem- 
porary clerkship  only,  would  be  restored  to  the  oflBce  after 
more  than  a  year  had  elapsed,  and  presumably  long  after  the 
occasion  for  his  services  had  ceased. 

The  relator  bases  his  claim  upon  the  provision  contained  in 
the  act,  chapter  464  of  the  Laws  of  1887,  section  1  of  which 
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provides  that:  "In  every  public  department  and  upon  all 
public  works  of  the  state  of  New  York,  and  of  the  cities, 
towns  and  villages  thereof,  and  also  in  non-competitive  examina- 
tions under  the  civil  service  laws,  rules  and  regulations  of  the 
same,  wherever  they  apply,  honorably-discharged  Union 
soldiers  and  sailors  shall  be  preferred  for  appointment  and 
employment;"  and  section  two  provides  that  "all  officials  or 
other  persons  having  power  of  appointment  to,  or  employment 
in,  the  public  service,  as  set  forth  in  the  first  section  of  this 
act,  are  charged  with  a  faithful  compliance  with  its  terms, 
both  in  letter  and  spirit,  and  a  failure  therein  shall  be  a  mis- 
demeanor." These  provisions  do  not  apply  to  such  a  case  as 
this.  Here  a  temporary  clerk  was  needed,  and  the  relator,  an 
honorably-discharged  Union  soldier,  and  so  far  as  apjiears  the 
only  one  eligible,  was  preferred  for  appointment  and  assigned 
temporarily  to  the  discharge  of  specific  duties,  and  when  those 
duties  had  been  discharged  and  his  services  were  no  longer 
needed,  he  was  simply  notified  of  the  fact.  In  no  proper  sense 
was  he  discharged.  He  filled  the  appointment  of  temporary 
<5lerk  for  some  time,  and  when  his  services  were  no  longer 
needed  they  were  dispensed  with. 

It  is  impossible  to  see  what  just  ground  of  complaint  he  has. 
It  is  true  that  tliere  were  three  other  persons  appointed  as 
temporary  clerks,  whose  duties,  as  we  must  assume,  had  not 
been  fully  discharged,  and  they  were,  therefore,  retained.  But 
he  could  lay  no  claim  to  any  of  their  positions.  He  could  not 
ask  that  they,  who  had  been  lawfully  placed  in  the  positions 
of  temporary  clerks,  should  be  discharged  to.  make  room  for 
him,  and  there  is  no  statute  which  gives  him  such  a  right. 
He  had  no  greater  right  to  claim  their  places  than  any  other 
eligible  honorably-discharged  soldier  had,  and  he  had  no  stand- 
ing by  writ  of  mandamus  to  compel  the  commissioner  of  city 
works  to  put  him  in  one  of  the  places  filled  by  them. 

Nor  is  the  relator's  case  governed  by  chapter  708  of  the 
Laws  of  1887,  which  provides  that  "all  persons  holding  posi- 
tions in  the  city  of  Brooklyn,  or  county  of  Kings,  receiving  a 
salary  from  said  city  and  county  treasury,  who  shall  be  an 
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honorably-discharged  soldier  or  sailor  of  the  late  war  of  the 
Eebellion,  shall  not  be  removed  from  such  position  except  for 
good  cause  shown  after  a  liearing  had,  but  such  person  or  per- 
sons shall  hold  such  position  for  and  during  good  behavior." 
That  provision  manifestly  does  not  apply  to  such  a  case  as 
this.  The  relator  was  not  removed  from  any  position.  He 
was  appointed  for  a  temporary  purpose,  and  when  that  pur- 
pose was  served  he  was  simply  notified  that  his  services  were 
no  longer  needed,  and  thus  his  term  of  service  had  ended.  He 
had  no  right  whatever  to  any  longer  term.  A  temporary 
clerk  could  not  claim  to  hold  a  position  to  which  he  was 
assigned  "  for  and  during  good  behavior." 

We  have,  therefore,  reached  the  conclusion  that  the  learned 
General  Tenn  fell  into  error,  and  its  order  should  be  reversed 
and  that  of  the  Special  Term  aflSrmed,  with  costs  in  the  Supreme 
Court  and  in  this  court. 

All  concur. 

Order  reversed. 


The  People  ex  rel.  Michael  G.  Kuhn,  Respondent,  v.  The 
Protestant  Episcopal  House  of  Mercy  of  the  City  of 
New  York,  Appellant. 

By  the  provisions  of  the  New  York  Consolidation  Act  (g  1406,  cliap.  410» 
Laws  of  1882),  as  amended  in  1886  (Chap.  358,  Laws  of  1886),  providing 
for  the  committing  of  females,  under  the  circumstances  specified,  to 
certain  reformatory  institutions  named,  the  age  of  the  female  is  made  a 
fact  material  to  the  jurisdiction  of  a  police  justice  in  proceedings  under 
the  act,  and  his  adjudication  in  this  respect  may  not  be  questioned  in 
collateral  proceedings,  but  must  control  in  determining  the  period  of 
detention,  unless  reviewed  and  corrected  on  appeal  in  the  proceeding  in 
which  the  commitment  is  made. 

A  commitment  properly  issued  by  a  justice  in  such  proceedings  has,  in 
habeas  corpus  cases,  all  the  force  and  effect  given  to  a  final  judgment  of 
a  court  of  competent  jurisdiction  under  and  by  the  provisions  of  the 
Code  of  Civil  Procedure.     (§  2016.) 

The  conclusiveness  in  such  cases  of  the  determination  of  a  criminal  court, 
as  to  the  existence  of  jurisdictional  facts,  is  not  limited  to  those  facts 
which  must  appear  before  the  court  can  take  any  cognizance  of  the  case, 
but  includes  every  fact  which  the  court  is  authorized  by  law  to  determine, 
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and  which  it  does  determine  in  rendering  the  judgment  under  which 
the  prisoner  is  detained. 

In  proceedings  by  habeas  corpus  to  procure  the  release  of  a  female  com- 
mitted, under  said  provisions  of  the  Consolidation  Act,  until  she  became 
of  age,  the  commitment  recited  that  it  had  been  proved  by  competent 
testimony  and  by  the  confession  of  the  female  that  she  was.  at  the  date 
of  the  commitment,  of  the  ag^  of  seventeen  years;  her  discharge  was 
asked  for  on  the  ground  that  she  was  in  fact  then  nineteen  years  of  age, 
and  that  her  minority  had  terminated.  Held,  that  the  commitment  was 
conclusive  as  to  her  age  and  could  not  be  contradicted  in  the  habeas 
corpus  proceedings. 

Also  held,  that  while  the  commitment  was  defective  in  not  stating  the 
exact  age  of  the  person  committed,  it  was  not  a  fatal  defect  under  the 
saving  clause  in  the  act  which  declares  that  no  commitment,  which 
recites  the  facts  upon  which  it  is  based,  shall  be  deemed  invalid  because 
of  *'  any  imperfection  or  defect  in  form." 

(Argued  April  11,  1892;  decided  April  26,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  13, 
1891,  which  affirmed  an  order  of  Special  Term,  directing  the 
release  and  discharge  of  Josephine  Kuhn  from  the  custody  of 
the  defendant,  and  also  affirmcil  an  order  of  Special  Term, 
overruling  a  demurrer  interposed  by  defendant  to  the  traverse 
to  the  return  to  the  writ  of  habeas  corpus  issued  herein. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Elbridge  T.  Gerry  for  appellant.  The  commitment  was  a 
final  judgment  under  the  Habeas  Corpus  Act  (§  2016,  Code  of 
(Hvil  Procedure),  and  conclusive  as  to  the  child's  age.  {In  re 
Mo8e8,  1  N.  Y.  Cr.  Eep.  508 ;  In  re  Wright,  29  Hun,  357 ; 
In  re  Donohue^  1  Abb.  [N.  C]  1 ;  People  ex  rd,  v.  Liscombj 
60  N.  Y.  559 ;  People  ex  rel,  v.  N.  Y.  J.  Asylum,  12  Abb. 
Pr.  92 ;  In  re  Baker,  11  How.  Pr.  418,  425  ;  People  v.  Super- 
intendent, etc.,  8  Abb.  Pr.  [N.  Si  112 ;  PeopU  v. Keeper, etc, 
37  How.  Pr.  494 ;  People  ex  rel,  v.  Sisters  of  the  Order  of  8L 
Dominick,  2  N.  Y.  Cr.  Rep.  529 ;  People  ex  rel.  v.  N.  Y,  C. 
Protectory,  106  N.  Y.  604.)  The  statute  under  which  this 
female  was  committed  imposed  the  duty  upon  the  police  magis- 
trate of  determining  not  only  the  fact  whether  she,  being  over 
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twelve  years  of  age,  was  found  in  the  situation  cliarged,  but 
was  also  the  further  fact  of  her  exact  age,  upon  which 
depended  the  term  of  her  commitment.  (Laws  of  1882,  chap. 
410,  §  1466 ;  Laws  of  1886,  chap.  353.)  The  court  below 
erred  in  supposing  that  it  could  ignore  the  commitment  of  the 
police  magistrate,  which  stated  the  age  of  the  child  to  be 
seventeen  on  January  13,  1889,  and  determine  the  age  of  the 
child  on  September  21,  1891,  by  independent  evidence. 
{Beardaley  v.  Hotchhiss,  96  N.  Y.  201 ;  1  Black.  Comm.  463 ; 
1  Kent's  Coram.  233 ;  People  ex  rel  v.  iY.  Y.  R.  C.  Pro- 
tectory, 106  N.  Y.  611.) 

Aridrew  Cwnstock  for  respondent. 

Matnard,  J.  The  relator's  daughter  was,  upon  his  appli- 
cation, committed  by  a  police  justice  in  New  York  city,  Janu- 
ary 13, 1889,  to  the  custody  of  the  appellant  during  her  minor- 
ity, unless  sooner  discharged  by  the  trustees  or  managers,  under 
chapter  353  of  the  Laws  of  1886,  which  amended  section  1466 
of  the  Consolidation  Act. 

The  commitment  recited  that  it  had  been  proven  to  the 
satisfaction  of  the  magistrate  by  competent  testimony,  and  by 
the  confession  of  the  daughter,  that  she  was  then  of  the  age 
of  seventeen  years  and  had  been  found  associating  vtrith  vicious 
and  dissolute  persons  and  was  willfully  disobedient  to  her 
parent  and  guardian  and  was  in  danger  of  becoming  morally 
depraved.  It  adjudged  that  the  several  facts  thus  recited 
were  true. 

On  August  28,  1891,  the  relator  sued  out  a  writ  of  habeas 
corpus  in  the  Supreme  Court,  in  substance,  alleging  that  his 
daughter  at  the  time  of  her  commitment  was  nineteen  years 
of  age ;  that  her  minority  terminated  May  27,  1891,  and  that 
she  was,  therefore,  entitled  to  be  discharged  from  the  custody 
of  the  appellant.  The  return  set  forth  the  commitment  as 
the  cause  of  detention.  The  relator  ^juversed  the  return, 
averring  that  her  age  was  erroneously  stated  in  the  commit- 
ment ;  that  no  evidence  was  given  before  the  police  justice 
SicKELs— Vol.  LXXXVIII.        27 
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npon  the  subject,  and  that  she  was  in  fact,  at  the  time  of  the 
application  for  the  writ,  over  twenty-one. 

The  appellant  demurred  to  the  traverse  upon  the  speciiSc 
ground  that  the  proceedings  upon  which  the  commitment  was 
based  and  the  facts  therein  recited  and  adjudged  could  not  be 
reviewed  in  this  manner.  The  demurrer  was  overruled  and  a 
hearing  ordered,  at  which  the  relator  and  a  woman,  who  lived 
in  the  same  house  at  the  time  of  the  daughter's  birth,  testified 
that  she  was  born  in  May,  1870.  The  court  thereupon,  in  an 
order  reciting  the  proceedings,  adjudged  that  she  had  attained 
her  majority  and  directed  the  appellant  to  discharge  her  from 
custody.  This  order  was  affirmed  at  General  Term  and  an 
appeal  taken  to  this  court. 

We  think  the  demurrer  to  the  traverse  should  have  been 
sustained,  the  proceeding  dismissed,  and  the  relator's  daughter 
remanded  to  the  custody  of  the  appellant.  The  age  of  the 
daughter  was  a  fact  material  to  the  jurisdiction  of  the  police 
justice,  which  he  was  expressly  authorized  by  the  statute  to 
ascertain,  and  which  he  did  determine  upon  proofs  submitted 
to  him,  and  his  adjudication  in  this  respect  cannot  be  ques- 
tioned in  this  proceeding.  It  is  not  denied  that  the  commit- 
ment has  all  the  force  and  effect  of  a  final  judgment  of  a  court 
of  competent  jurisdiction,  under  the  provisions  of  the  Code 
regulating  the  procedure  in  habeas  corpus  cases.  (Code, 
§  2016  ;  Matter  (f  Moses,  1  K  Y.  Cr.  Eep.  508 ;  Matter  oj 
Wright,  29  Hun,  357 ;  Matter  of  Donohue,  1  Abb.  [N.  C] 
1 ;  People  ex  rel.  Ttoeed  v.  Lisconth,  60  N.  Y.  559 ;  People 
ex  rel.  v.  iT.  Y.  JvA)efiile  Asylutn,  12  Abb.  Pr.  92 ;  Matter  oj 
Baker,  11  IIow.  Pr.  418 ;  People  ex  rel.  Van  Riper  v.  N,  Y. 
Catholic  Protectory,  106  N.  Y.  604.) 

The  degree  of  its  conclusiveness  is  not  affected  by  the  grade 
of  the  tribunal  from  which  it  emanates.  The  rule  has  the 
same  application  to  the  judgments  of  inferior  as  of  superior 
courts.  These  principles  have  been  so  often  enunciated  as  to 
become  elementary  and  their  correctness  and  force  as  general 
propositions  of  law  are  not  disputed  by  the  respondent.  But 
it  is  insisted  that  they  are  not  applicable  to  the  pomt  involved 
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upon  this  appeal ;  that  they  are  limited  to  jurisdictional  facts 
determined  by  the  court,  which  renders  the  judgment  to  have 
an  existence,  and  do  not  preclude  an  inquiry  into  any  other 
matter  which  may  tend  to  show  that  the  imprisonment  is 
unlawful. 

Grenerally  speaking,  this  is  undoubtedly  true,  but  the  juris- 
dictional facts,  referred  to  are  not  simply  those  which  must 
exist  before  the  criminal  court  can  lawfully  take  any  cogni- 
zance of  the  case,  but  they  include  every  fact  which  the  court 
is  authorized  by  law  to  determine  and  which  it  does  adjudi- 
cate in  rendering  the  judgment  under  which  the  prisoner  is 
detained* 

In  the  present  case,  if  the  police  justice  was  limited  in  deter- 
mining the  age  of  relator^s  daughter  to  an  inquiry  as  to  whether 
she  was  over  twelve  and  under  twenty-one,  the  question  of  her 
exact  age  would  be  an  issuable  fact  in  any  proceeding  which 
might  be  brought  to  secure  her  release  npon  the  ground  that 
her  time  of  detention  had  expired.  But  if  it  was  the  duty  of 
the  magistrate  to  ascertain  and  determine  her  precise  age  and 
include  it  in  the  commitment,  his  determination  cannot  be 
attacked  in  any  collateral  proceeding.  The  act  of  1886 
expressly  requires  the  age  of  the  delinquent  to  be  stated. 
This  provision  is  not  satisfied  by  a  statement  of  a  maximum 
and  a  minimum  limit,  between  which  her  age  may  be  included 
and  embracing  a  period  of  nine  years. 

It  contemplates  a  judicial  finding  and  declaration  of  her 
exact  age,  and  impliedly  clothes  the  police  justice  with  the 
authority  to  make  the  necessary  investigation  to  properly  exe- 
cute this  statutory  power.  It  was  an  important  fact  to  be 
ascertained  and  embodied  in  the  judgment  for  the  information 
and  guidance  of  the  reformatory  institution  to  whose  guardian- 
ship she  was  to  be  entrusted,  and  if  omitted  the  benificent 
object  of  the  law  might  in  a  measure  be  defeated.  An  insti- 
tution like'the  appellant  would  be  seriously  embarrassed  in  the 
regulation  and  administration  of  its  affairs  and  in  the  efficient 
conduct  of  its  work,  if  the  record  of  each  commitment,  which 
constitutes  its  authority  for  the  detention  of  its  inmates,  did 
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not  disclose  the  age  of  the  delinquent  and  thus  fix  the  tenn 
during  which  she  could  be  subjected  to  its  wholesome  restraints 
and  influences.  It  cannot  be  expected  to  possess  the  means  of 
successfully  resisting  an  application  of  this  character,  and  it 
ought  not  to^  be  compelled  to  assume  the  risk  of  an  unlawful 
detention,  if  it  should  happen  that  the  age  was  not  correctly 
stated  in  the  warrant. 

Should  the  claim  of  the  relator  be  upheld  it  would  follow 
that,  if  the  appellant  detained  any  inmate  after  she  had  actually 
arrived  at  her  majority,  it  would  be  an  unlawful  deprivation 
of  her  liberty,  notwithstanding  the  age  given  in  the  commit- 
ment would  indicate  that  the  period  of  restraint  had  not 
expired.  We  do  not  think  the  legislature  intended  to  place 
the  institution  in  a  position  of  such  peril. 

It  is  important  in  this  connection  to  note  the  changes  in  the 
law  effected  by  the  amendatory  act  of  1886.  The  original 
section  of  the  Consolidation  Act  authorizing  these  commit- 
ments, was  a  re-enactment  of  section  1  of  chapter  409  of  the 
Laws  of  1867,  and  was  especially  crude  and  imperfect.  No 
proofs  were  required ;  no  formal  adjudication  of  facts  was 
necessary,  and  the  contents  of  the  commitment  were  not  pror 
scribed.  Under  such  a  statute  the  question  of  the  exact  age 
of  the  delinquent  would  always  be  open  to  inquiry.  Evidently 
the  practical  working  of  the  section  was  not  satisfactory,  and 
hence  the  substitute  of  1886  was  adopted,  which  provided  a 
well  defined  method  of  judicial  procedure,  summary  in  its 
character,  but  omitting  no  essential  fact  from  the  scope  of  its 
Investigation.  It  may  sometimes  occur  that  through  mistake 
in  the  proofs  a  person  committed  may  thus  be  made  subject  to 
dietention  after  she  has  reached  her  majority.  The  actual  evil 
from  such  a  source,  however,  must  be  slight  in  comparison 
with  the  confusion  which  would  result,  if  these  institutions 
could  be  compelled  at  any  time  to  defend  their  right  to  the 
custody  of  each  inmate  by  the  production  of  proof  aliunde 
the  record,  that  she  was  still,  in  fact,  a  minor. 

It  is  to  be  further  observed  that  if  the  commitment  does  not 
conclude  the  relator  as  to  the  age  of  his  daughter,  the  appel- 
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lant  will  also  be  at  liberty  to  dispute  it  upon  this  point,  and  to 
insist  upon  detaining  her  after  she  has  reached  her  majority 
according  to  the  statement  of  her  age  in  the  warrant,  by  show- 
ing that  such  statement  was  erroneous  and  that  she  was  younger 
than  the  age  stated  by  one,  two,  or  any  given  nuftiber  of  years. 
A  construction  which  will  inevitably  lead  to  such  complica- 
tions and  uncertainties  in  the  execution  of  the  law,  should  not  be 
adopted  unless  the  language  employed  imperatively  requires  it. 

We  have,  therefore,  reached  the  conclusion  that  it  was  the 
intention  of  this  enactment  that  the  exact  age  of  the  delinquent 
should  be  ascertained  by  the  magistrate  and  stated  in  the  com- 
mitment, and  that  when  so  ascertained  and  stated  it  must  con- 
trol in  determining  the  period  of  detention,  unless  reviewed 
and  corrected  by  an  appellate  tribunal  in  the  proceeding  in 
which  the  warrant  was  issued. 

It  is  not  seen  how  any  actual  hardship  is  likely  to  result 
from  the  application  of  this  rule.  The  managers  of  the  insti- 
tution have  the  authority  to  discharge  an  inmate  at  any  time, 
when  it  shall  appear  that  she  is  not  a  proper  subject  for  their 
care.  If,  in  any  case,  it  should  be  shown  to  their  satisfaction, 
that  a  mistake  had  been  made  in  the  statement  of  her  age  and 
that  she  was  not  within  the  statutory  limits,  and  that  no  harm 
would  probably  result  to  her,  if  discharged,  we  cannot  doubt 
they  would  exercise  this  power  and  restore  her  to  her  family 
and  friends. 

It  is  insisted  that  the  exact  age  of  the  relator's  daughter  is 
not  stated  in  the  commitment  in  this  case.  The  recital  is  that 
on  January  13,  1889,  the  date  of  commitment,  she  was  seven- 
teen years  of  age,  and  it  must  be  conceded  that  this  averment 
would  be  consistent  with  a  finding  that  she  was  of  that  age  on 
any  day  in  the  year  terminating  with  that  date,  and  if  the 
relator  had  waited  until  January  13,  1892,  before  instituting 
this  proceeding,  it  might  be  held  that  he  was  not  seeking  to 
put  in  issue  any  material  statement  in  the  commitment.  But 
that  question  is  not  here.  He  is  now  attempting  to  show  that 
she  was  nineteen  on  the  date  named  ;  a  plain  contradiction  of 
the  judgment  of  the  police  justice,  which  is  not  permissible. 
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Concededly,  the  commitment  is  imperfect  in  this  respect,  but 
it  is  not  a  fatal  omission,  especially  in  view  of  the  saving  clause 
of  the  statute,  which  declares  "  that  no  commitment  made 
under  this  act,  which  shall  recite  the  facts  upon  which  it  is 
based  shall  flb  deemed  or  held  to  be  invalid  by  reason  of 
any  imperfection,  or  defect  in  form." 

The  orders  of  the  Gleneral  and  Special  Terms  should  be 
reversed  and  an  order  entered  dismissing  the  proceedings  and 
remanding  the  relator's  daughter  to  the  custody  of  the 
appellant 

All  concur,  except  Andrews  and  Finch,  JJ.,  dissenting. 

Orders  reversed  and  ordered  accordingly. 


The  People  of  the  State  of  New  Yoek,  Kespondent,  tr. 
Alexander  Meakim  et  al.,  Appellants. 

Upon  a  motion  in  arrest  of  judgment  in  a  criminal  action,  tlie  only  objec- 
jections  which  the  defendant  may  take  are  to  the  jurisdiction  of  the 
court  over  the  subject  of  the  indictment,  and  that  the  facts  stated  do 
not  constitute  a  crime.    (Code  Crim.  Pro.  §§  381,  467.) 

Where  public  officers  are  clothed  by  statute  with  jurisdiction  to  hear  com- 
plaints and  take  evidence  with  a  view  to  some  action  in  which  individ- 
uals or  the  public  are  interested,  they  are  bound  to  make  a  determina- 
tion, and  a  neglect  to  do  so  is  a  violation  of  a  duty  imposed  by  law. 

An  indictment  under  the  provision  of  the  Penal  Code  (§117),  declaring 
that  a  public  officer,  "upon  whom  any  duty  is  enjoined  by  law,  who 
willfully  neglects  to  perform  that  duty,  is  guilty  of  a  misdemeanor,'^ 
charged  in  substance  that  in  March,  1889,  a  license  to  sell  strong  and 
spirituous  liquors,  etc.;  for  one  year  thereafter,  was  isstied  to  one  A.  by 
the  board  of  excise  of  the  city  and  county  of  New  York;  that  a  com- 
plaint was  duly  made  in  writing  to  defendants  as  such  commissionerB 
that  A.,  upon  election  day,  carried  on  the  business  of  selling  such  liquors 
within  one-fourth  of  a  mile  of  a  polling  place;  that  A.  was  summoned 
to  appear,  and  on  February  18,  1800,  a  hearing  was  had  before  said 
commissioners,  evidence  taken  and  the  case  finally  submitted;  that 
instead  of  deciding  the  case  within  a  reasonable  time,  as  it  was  their 
duty,  defendants  willfully  neglected  and  intentionally  omitted  to  per 
form  this  duty  until  after  said  license  expired.  Held,  that  the  facta 
alleged  constituted  an  unlawful  neglect  to  perform  a  duty  imposed 
upon  defendants  by  the  "Act  regulating  the  sale  of  intoxicating  liquors  *' 
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(g  8,  chap.  175,  Laws  of  1870,  as  amended  by  chap.  549,  Laws  of  1878), 
imd  so,  that  the  indictment  charged  a  misdemeanor  under  said  proTision. 

On  motion  for  arrest  of  judgment,  it  was  claimed  by  defendants  that  they 
were  not  liable  to  indictment  under  said  provision,  because  of  the  excep> 
tion  therein  of  *' cases  of  official  acts  and  omissions,  the  prevention  or 
punishment  of  which  is  otherwise  specially  provided  for."  EM,  unten- 
able; that  the  case  did  not  come  within  the  exception,  as  a  punishment 
for  the  crime  alleged  was  not  otherwise  specially  provided  for. 

The  removal  of  commissioners  of  excise  for  neglect  of  duty,  as  provided 
for  by  the  New  York  Consolidation  Act  (§  109,  chap.  410,  Laws  of 
1882),  is  not  a  punishment  within  the  meaning  of  said  provision. 

A  removal  of  a  public  officer  is  not  a  punishment  for  a  crime,  unless  it  is 
a  removal  in  consequence  of  a  conviction,  and  a  determination  in  a  civil 
proceeding,  removing  an  officer  for  neglect  or  malfeasance  in  office,  ii 
not  a  conviction. 

The  provision  of  the  Code  of  Civil  Procedure  (§  2090),  providing  that 
where  a  peremptory  mandamus  is  awarded  commanding  a  public  officer 
or  body  to  perform  a  public  duty  imposed  by  statute,  if  it  appears  that 
the  officer,  or  a  member  of  the  body,  has,  without  just  excuse,  refused 
or  neglected  to  perform  such  duty,  the  court  may,  aside  from  awarding 
damages  aiid  costs,  impose  a  fine,  payment  of  which  vdll  bar  an  action 
for  a  penalty,  is  not  a  punishment  within  the  meaning  of  said  provision 
of  the  Penal  Code. 

It  aeenu,  if  a  fine  so  imposed  could  be  regarded  as  a  punishment  for  a  crime, 
it  is  not  exclusive,  and  as  no  such  proceeding  as  there  provided  for 
had  been  instituted,  no  defense  to  the  indictment  could  be  based  upon 
the  provision. 

It  items,  also,  the  words  of  said  provision,  ''otherwise  specially  provided 
for,"  has  reference  to  some  provision  of  law  specially  prescribing  the 
punishment  for  the  particular  olTense  charged. 

It  seems,  also,  that  a  public  officer,  offending  by  a  neglect  to  perform  his 
public  duties,  may  be  proceeded  against  and  punished  both  under  said 
provision  of  the  Penal  Code  and  that  of  the  Code  of  Civil  Procedure. 

Provision  may  be  made  by  statute  for  the  recovery  in  a  civil  action  of  a 
penalty  and  for  an  indictment  against  the  party  for  the  same  offense, 
and  the  recovery  of  the  penalty  does  not  bar  the  criminal  punishment. 

flwpfe  ex  reL  Oarbutt  v.  R.  A  S,  L.  R.  R.  Co.  (96  N.  Y.  294),  distinguished 
and  explained. 

Reported  below,  61  Plun,  327. 

(Argued  April  11,  1892;  decided  April  26,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Sapreme 
Court  in  the  first  judicial  department,  made  October  16, 1891, 
which  reversed  an  order  of  the  Oyer  and  Terminer,  which 
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arrested  judgment  on  a  verdict  in  favor  of  defendants  directed 
by  the  court. 

The  defendants  were  indicted  under  section  117  of  the 
Penal  Code  which  provides  as  follows :  "A  public  officer,  or 
person  holding  a  public  trust  or  employment,  upon  whom  any 
duty  is  enjoined  by  law,  who  willfully  neglects  to  perform  the 
duty,  is  guilty  of  a  misdemeanor.  This  and  the  preceding 
section  do  not  apply  to  cases  of  official  acts  or  omissions,  the 
prevention  or  punishment  of  which  is  otherwise  specially  pro-w 
vided  by  statute."  The  indictment  alleges  that  on  the  29th  day 
of  March,  1889,  at  the  city  of  New  York,  a  license  in  due  form 
of  law,  to  sell  strong  and  spirituous  liquors,  ale,  wine  and  beer, 
to  be  drunk  on  the  premises  there  situate,  was  duly  granted 
and  issued  to  Henry  Ahrens  by  tlie  board  of  excise  of  the  city 
and  county  of  New  York,  which  license  was  in  full  force  and 
effect  for  one  year  thereafter ;  that  on  the  6th  day  of  January, 
1890,  the  defendants  were  commissioners  of  excise  for  the  city 
and  county  of  New  York ;  that  on  that  date  one  Welling,  a  resi- 
dent of  the  city,  duly  made  a  complaint  in  writing  to  the  defend- 
ants as  such  commissioners  that  Ahrens  carried  on  the  business 
of  selling  intoxicating  liquora  on  election  day,  November  5, 
1889,  within  one-fourth  of  a  mile  of  the  polling  place,  in  vio- 
lation of  law ;  that  on  the  thirteenth  day  of  January,  there- 
after, the  defendants,  as  such  commissioners,  summoned  Ahrens 
before  them ;  that  in  pursuance  of  such  summons  he  appeared 
before  them  on  the  eighteenth  day  of  February ;  that'  on  that 
day  there  was  a  hearing  and  inquiry  upon  and  into  the  allega- 
tions and  charges,  and  evidence  was  taken  and  the  case  finally 
submitted  for  their  action  and  decision ;  that  it  was  their  duty 
to  act  upon  and  decide  the  complaint  and  the  questions  arising 
thereon  within  a  reasonable  time ;  that  nevertheless  they,  as 
such  commissioners,  unlawfully,  willfully  neglected  and  omitted 
to  perform  their  duty  and  act  upon  and  decide  the  complaint 
and  the  questions  arising  thereon  within  a  reasonable  time,  but 
on  the  contrary,  for  an  unreasonable  time  thereafter,  and  until 
the  finding  o  f  the  indictment,  unreasonably  and  designedly 
failed  and  intentionally  omitted  to  decide  the  complaint  and 
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the  questions  arising  thereupon,  by  reason  whereof  the  license 
granted  to  Ahrens  expired  pending  and  without  such  action, 
determination  and  decision,  against  the  form  of  the  statute 
in  such  case  made  and  provided.  The  defendants  were 
arraigned  upon  the  indictment  and  interposed  a  plea  of  former 
acquittal  of  the  crime  charged  against  them.  Upon  the  issue 
formed  by  this  plea  the  case  was  brought  to  trial,  and  under 
the  direction  of  the  court  the  jury  found  in  favor  of  the 
plaintiffs.  Thereupon  the  defendants  made  a  motion  in  arrest 
of  judgment  upon  the  verdict.  That  motion  was  denied,  and 
from  the  order  denying  the  same  the  defendants  appealed  to 
the  General  Term  and  from  affirmance  there  to  this  court. 
Further  facts  are  stated  in  the  opinion 

George  F,  Danforth  for  appellants.  The  court  had  no  juris- 
diction to  inflict  a  punishment  upon  the  defendants.  ^  (Penal 
Code,  §§  3,  117 ;  Laws  of  1857,  chap.  628 ;  Laws  of  1870, 
chap.  175;  Laws  of  1873,  chap.  549;  Laws  of  1882,  chap. 
410,  .§  109 ;  Id.  chap.  145,  §  109 ;  Laws  of  1875,  chap.  175, 
§  2 ;  Laws  of  1879,  chap.  145,  §  2 ;  2  K.  S.  chap.  1,  p.  696, 
§  38 ;  Id.  702,  §  32 ;  People  v.  Schiellen,  95  N.  Y.  124 ; 
People  v.  Meakim^  123  id.  660 ;  People  ex  rd,  v.  It,  cfe  8, 
L.  R.  R.  Co.,  76  id.  294;  Code  Civ.  Pro.  §§  2090,  3015; 
2  R.  S.  587,  §  60.)  The  facts  stated  in  the  indictment  do 
not  constitute  a  crime.  (Laws  of  1870,  chap.  175,  §  8 ; 
Laws  of  1873,  chap.  549,  §4;  Laws  of  1857,  chap.  628, 
§§  5,  21 ;  Laws  of  1873,  chap.  549,  §  5 ;  People  v.  Lowndes^ 
42  K  Y.  360 ;  Laws  of  1870,  chap.  175,  §  8 ;  Laws  of  1873, 
chap.  549,  §  4;  People  ex  rd.  v.  Leonard^  74  N.  Y.  447.) 
The  plea  of  former  acquittal  should  have  been  sustained. 
(Const.  N.  Y.  art.  1,  §  6 ;  Code  Crim.  Pro.  §§  388,  400, 
402,  410.)  No  power  is  given  the  court  to  interrupt  the 
progress  of  a  criminal  trial,  direct  a  verdict  for  variance  and 
discharge  the  jury.  (Code  Crim.  Pro.  §  452.)  The  defendants 
were  in  jeopardy  from  the  time  the  jury  were  impannelled  and 
charged  with  the  defendants  on  the  first  indictment,  and  they 
should  now,  by  reason  of  the  proceedings  then  had,  have  the 
SicKELs— Vol,  LXXXVIII.        28 
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advantage  of  a  general  acquittal  upon  the  merits.  (Coolej  on 
Const  Linu  chap.  10, 326, 327 ;  Bishop  on  Crim.  Law,  §§  1013- 
1019 ;  Commonwealth  v.  Heart,  149  Mass.  7 ;  People  v,  Klocky 
2  Park.  Crim.  Eep.  676 ;  People  v.  BarreU,  2  Caines,  304 ; 
United  States  v.  Shoemaker,  2  McLean,  114 ;  State  v.  Connor, 
5  Cold.  311.) 

Henry  B,  B.  Stapler  for  respondent.  Defendants'  conten- 
tion is  that,  having  gone  to  trial  upon  the  previous  indictment 
and  having  been  acquitted,  that  they  cannot  be  again  tried  for 
the  same  offense.  It  is  submitted  that  this  contention  is  not 
well  founded.  (Code  Crim.  Pro.  §  340 ;  People  v.  Barretty 
2  Caines,  304 ;  1  Johns.  65 ;  People  v.  Olcott,  2  Johns.  Cas. 
301 ;  People  v.  Cashoms,  13  Johns.  351 ;  People  v.  Goodwiny 
18  id.  187;  Bums  v.  People,  1  Park.  Cr.  Rep.  182;  Klock 
V.  People,  2  id.  676 ;  Ora/nt  v.  People,  4  id.  527 ;  King  v. 
People,  5  Hun,  290 ;  Croft  v.  People,  15  id.  484 ;  Shepherd 
V.  People,  25  N:  Y.  406 ;  Hartung  v.  People,  26  id.  179 ; 
Carter  v.  People,  1  Abb.  Ct.  App.  Dec.  305 ;  38  How.  Pr. 
91 ;  People  v.  Palmer,  109  N.  Y.  416 ;  Code  Crim.  Pro. 
§  341 ;  Sedg.  on  Stat.  Const.  412 ;  Stuart  v.  Laird,  1  Cranch, 
299 ;  Moers  v.  City  of  Beading,  21  Penn.  St.  188 ;  Norrisv. 
Clymer,  2  id.  277 ;  People  v.  Green,  2  Wend.  266 ;  Contant 
V.  PeopU,  11  id.  511 ;  1  Bish.  Crim.  Law,  §§  998,  1000 ;  U. 
S.  V.  Peres,  9  Wheat  579 ;  Gerard  v.  People,  4  111.  364.) 
The  facts  stated  in  the  indictment  state  a  crime.  (Penal  Code, 
§  117 ;  People  v.  Norton,  7  Barb.  477 ;  People  v.  Bedell,  2 
Hill,  196 ;  People  v.  Brooks,  1  Den.  457 ;  Laws  of  1873,  chap. 
549,  §  8 ;  Pe<yple  ex  rel.  v.  Meakim,  123  N.  Y.  660  ;  People 
ex  rel,  v.  Daly,  37  Hun,  461 ;  People  ex  rel.  v.  Wi^ight,  3  id. 
309.)  The  further  contention  is  understood  to  be  made  by  the 
defendants  that  they  are  protected  from  criminal  liability  for 
the  alleged  omission  of  duty  complained  of  on  the  ground  that 
the  duty,  a  failure  to  perform  which  is  alleged  against  them, 
was  a  judicial  duty,  and  that  they  cannot  be  charged  criminally 
for  a  failure  to  perform  such  duty,  unless  it  be  alleged  that 
such  neglect  was  with  a  corrupt  and  evil  motive  and  intent. 
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This  is  untenable.  (  Wilson  v.  Mayor ^  etc.y  1  Den.  595 ;  People 
V.  Norton^  7  Barb.  481 ;  People  v.  Jones,  54  id.  31 1 ;  People 
T.  Calhoun,  3  Wend.  420 ;  Knssell  on  Crimes,  208 ;  Pex  v. 
Holland,  5  Johns.  607 ;  Ga/rdner  v.  People,  62  N.  Y.  304 ; 
People  V.  BrooTcs,  1  Den.  457.)  The  appeal  should  be  dis- 
missed. (Code  Crim.  Pro.  §  519.)  It  is  contended  that  the 
Court  of  Oyer  and  Terminer  had  no  jurisdiction  to  try  the 
crime  charged  in  the  indictment  against  these  defendants,  viz., 
neglect  of  duty,  because  the  state,  as  argued,  has  specially  pro- 
vided for  its  punishment  otherwise,  viz.,  by  removal  from  office 
by  the  governor.  It  is  submitted  that  this  contention  is  erro- 
neous,    (Penal  Code,  §  3 ;  Blaufus  v.  People,  69  N.  Y.  107.) 

Earl,  Ch.  J.  Upon  a  motion  in  arrest  of  judgment,  the 
only  objections  which  a  defendant  can  take  are  to  the  juris- 
diction of  the  court  over  the  subject  of  the  indictment,  and 
that  the  facts  stated  do  not  constitute  a  crime.  (Code  of  Cr. 
Pro.  §§  331,  467 ;  People  v.  BvMmsieck,  103  N.  Y.  487.) 
It  cannot  be  questioned  that  the  court  had  jurisdiction  of  the 
subject  of  the  indictment,  and,  therefore,  the  only  question 
which  needs  our  attention  is  whether  the  facts  alleged  consti- 
tute a  crime. 

It  is  provided  in  section  8  of  chapter  549  of  the  Laws  of 
1873,  which  amends  prior  acts,  as  follows : 

"  The  board  of  excise  of  any  city,  town  or  village,  may  at 
any  time,  and  upon  the  complaint  of  any  resident  of  said  city, 
town  or  village,  shall  summon  before  them  any  person  or  per- 
sons licensed  as  aforesaid ;  and  if  they  shall  become  satisfied 
that  any  such  person  or  persons  has  or  have  violated  any  of 
the  provisions  of  this  act,  or  of  the  acts  hereby  amended,  they 
shall  revoke,  cancel  and  annul  the  license  of  such  person  or 
persons,  which  they  are  hereby  empowered  to  do,  and  where 
necessary,  to  enter  upon  the  premises  and  take  possession  of 
and  cancel  such  license.  Upon  an  inquiry,  the  said  board,  or 
the  party  complained  of,  may  summon  and  the  said  board  may 
compel  the  attendance  of  witnesses  before  them  and  examine 
them  under  oath.*' 
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The  indictment  against  the  defendants  was  for  unlawfully 
neglecting  to  perform  their  duty  upon  the  complaint  made  to 
them  under  this  section.  The  alleged  violation  of  the  Excise 
Law  by  Ahrens  was  on  November  5,  1889.  The  complaint 
to  the  defendants  was  made  on  the  8th  day  of  January,  1890. 
The  hearing  upon  the  complaint  was  on  the  18th  day  of  Feb- 
ruary, 1890,  when  the  case  was  finally  submitted  to  them.  It 
was  then  clearly  their  duty  to  decide  the  matter  thus  submitted. 
It  is  not  expressly  provided  in  the  statute  that  they  shall  pro- 
ceed and  make  a  determination  of  the  matter  within  any  paiv 
tieular  time ;  and  indeed  there  is  no  express  provision  that 
they  shall  make  any  determination  whatever.  But  that  they 
shall  is  necessarily  implied  in  the  statute,  and  what  is  neces- 
sarily implied  is  just  as  much  a  part  of  the  statute  as  if  it  were 
specially  written  therein.  They  were  bound  to  receive  the 
complaint  and  entertain  it,  and  to  summon  the  person  licensed. 
They  had  authority  to  summon  witnesses  and  hear  evidence, 
and  if  they  became  satisfied  of  a  violation  of  the  law  by  the 
person  summoned,  then  they  were  bound  to  revoke,  cancel 
and  annul  his  license.  If  they  could,  after  entertaining  the 
complaint  and  hearing  the  evidence,  entirely  omit  to  make  any 
decision,  they  could  always  frustrate  the  law  with  impunity. 
Where  public  officers  are  clothed  with  jurisdiction  to  hear 
complaints  and  take  evidence  with  a  view  to  some  action  in 
which  individuals  or  the  public  are  interested,  they  are  from 
the  nature  of  the  case  bound  to  make  a  determination ;  and  if 
they  do  not  make  it  they  violate  the  duty  imposed  upon  them 
by  law.  Here  the  case  was  finally  submitted  to  the  commis- 
sioners more  than  a  year  before  the  indictment  was  found, 
and  they  made  no  determination  thereon,  permitting  Ahren's 
license  to  expire  by  its  own  limitation.  *  That  it  is  a  public 
duty  imposed  by  the  statute  upon  commissioners  of  excise  in 
such  a  case  to  makt»  a  determination  and  decision,  was  expressly 
decided  by  us  in  People  ex  reL  Welling  v.  The^  Defendant 
(123  N.  r.  660),  affirming  the  same  case  reported  in  56  Hun, 
626. 

The  learned  counsel  for  the  defendants  contends  that  they 
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were  not  liable  to  indictment  under  section  117  of  the  Penal 
Code,  by  reason  of  the  provision  therein  contained  that  that 
and  the  preceding-  cection  "  do  not  apply  to  cases  of  oflScial 
acts  and  omissions,  the  prevention  or  punishment  of  which  is 
otherwise  specially  provided  for  by  statute ; "  and  he  claims 
that  the  prevention  or  punishment  of  the  alleged  offense  of 
the  defendants  is  otherwise  provided  for.  We  will  notice 
separately  the  grounds  upon  which  he  bases  this  claim. 

•In  section  109  of  the  New  York  Consolidation  Act  (Laws 
of  1882),  it  is  provided  that  the  commissioners  of  excise  shall 
"  be  removed  for  any  neglect  or  malfeasance  in  office  in  the 
same  manner  as  provided  by  law  for  the  removal  of  sheriffs.'* 
His  argument  is  that  the  removal  provided  for  by  this  section 
is  a  punishment  and  that,  therefore,  the  neglect  of  oflScial  duty 
charged  to  the  defendants  can  be  thus  punished.  The  question 
is  whether  the  removal  of  the  commissioners  of  excise  under 
that  provision  is  a  punishment  within  the  meaning  of  section 
117  of  the  Penal  Code,  and  we  are  clearly  of  opinion  that  it 
is  not.  It  is  true  that  it  is  provided  in  section  3  of  the  Penal 
Code  that  a  crime  is  an  act  or  omission  prohibited  by  law  and 
punishable  upon  conviction  by  death  or  imprisonment  or  fine, 
or  "  removal  from  oflSce,"  etc.  But  these  are  punishments 
imposed  only  after  a  conviction  for  a  <5rime ;  and  there  are  a 
number  of  cases  specified  in  the  Penal  Code  where  removal 
from  oflice  follows  a  conviction  of  a  public  officer  for  a  crime. 
(§§  42,  45,  53,  54,  72,  707  and  708.)  Section  707  contains  a 
general  provision  that  a  sentence  to  a  state  prison  for  any  term 
less  than  life,  forfeits  all  the  public  ofiices  held  by  the  person 
sentenced.  It  is  provided  in  section  one  of  article  six  of  the 
Constitution  that  a  public  oflBcer  impeached  shall  be  removed 
from  office ;  but  it  is  further  provided  that  the  party  impeached 
is  still  liable  to  indictment  and  punishment  according  to  law, 
thus  showing  a  distinction  between  a  mere  removal  from  office 
and  a  punishment  for  an  offense  on  account  of  which  the 
removal  was  made.  The  simple  removal  of  an  oflBcer  from 
oflSce  is  not  a  punishment  for  crime  unless  it  is  a  removal  in 
consequence  of  a  conviction  for  a  crime.     It  cannot  be  said 
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that  a  determination  made  in  a  civil  proceeding  to  remove  a 
public  officer  for  neglect  or  malfeasance  in  office  is  in  any 
proper  sense  a  conviction  of  such  officer  of  a  crime.  Kor  can 
it  be  said  that  the  provision  for  removal  from  office  contained 
in  section  109  is  a  provision  in  any  proper  sense  for  the  punish- 
ment of  the  officer  removed.  His  removal  simply  deprives 
him  of  the  office  which  he  is  unworthy  to  hold,  and  he  may 
be  removed  and  thereafter  punished  for  any  malfeasance  or 
criminal  violation  of  the  law  committed  while  in  office.  It 
would  be  against  the  policy  of  our  laws,  as  shown  by  numerous 
acts  of  the  legislature,  that  a  public  officer  guilty  of  a  misde- 
meanor in  office,  should  suffer  only  by  removal  from  his  office ; 
and  a  legislative  intent  requiring  such  a  result  should  be  found 
expressed  in  very  clear  and  precise  language. 

But  a  further  claim  is  made  under  the  same  clause  of  section 
117  that  other  provision  for  the  punishment  of  these  defend- 
ants for  the  crime  charged  against  them  is  found  in  section 
2090  of  the  Code  of  Civil  Procedure,  in  which  it  is  provided 
that  "where  a  final  order  awards  a  peremptory  mandamus 
directed  to  a  public  officer,  board  or  other  body,  commanding 
him  or  them  to  perform  a  public  duty  enjoined  upon  him  or 
them  by  special  provision  of  law,  if  it  appears  to  the  court 
that  the  officer,  or  one  or  more  members  of  the  board  or  body 
have,  without  just  excuse,  refused  or  neglected  to  perform  the 
duty  so  enjoined,  the  court,  besides  awarding  to  the  relator  his 
damages  and  costs,  as  prescribed  in  this  article,  may,  in  the 
same  order,  impose  a  fine,  not  exceeding  $250,  upon  the  officer, 
or  upon  each  member  of  the  board  whi  has  so  refused  or 
neglected.  The  fine,  when  collected,  must  be  paid  into  the 
treasury  of  the  state,  and  the  payment  thereof  bars  any  action 
for  a  penalty  incurred  by  the  person  so  fined  by  reason  of  his 
refusal  or  neglect  to  perform  the  duty  so  enjoined."  It  will 
be  observed  that  special  provision  is  made  as  to  the  effect  of 
the  imposition  and  payment  of  the  fine,  to  wit :  That  it  shall 
bar  any  other  action  for  a  penalty,  not  any  other  punishment 
for  crime,  nor  any  indictment  for  the  crime.  Under  that 
section  there  is  no  conviction  for  a  crime,  and  probably  there 
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could  not  be  without  violating  the  constitutional  rights  of  a 
public  officer.  It  is  exclusively  a  civil  procedure,  a  civil 
remedy  for  a  refusal  or  neglect  to  perform  a  public  duty 
imposed  upon  a  public  officer.  He  cannot  be  imprisoned  or 
sentenced  under  that  section,  and  none  of  the  consequences 
follow  from  the  imposition  of  a  fine  there  imposed  which  may 
follow  a  conviction  for  a  crime.  But  even  if  the  fine  imposed 
under  that  section  could  be  regarded  as  a  punishment  for  a 
crime,  the  proceeding  under  that  section  is  not  exclusive.  The 
fine  is  only  imposed  as  incidental  to  the  civil  remedy,  and  if 
it  be  assumed  that  a  mandamus  could  have  been  obtained 
against  die  defendants  on  behalf  of  the  people  to  compel  them 
to  make  a  determination  upon  the  complaint  made  to  them, 
and  tliat  they  could  have  been  fined  in  that  proceeding,  and 
that  if  such  a  proceeding  had  been  instituted  and  they  had 
been  fined  and  had  paid  the  fine,  those  proceedings  could  have 
been  set  up  as  a  bar  to  this  indictment,  it  is  a  sufficient  answer 
to  say  that  no  such  proceeding  was  instituted,  and  that,  there- 
fore, these  defendants  can  base  no  defense  to  this  indictment 
upon  that  section. 

Still  further,  the  prevention  or  punishment  contemplated 
in  section  117  must  be  "  otherwise  specially  provided  by  stat- 
ute." Some  force  must  be  given  to  the  word  "  specially."  It 
is  not  enough  that  the  prevention  or  punishment  is  in  some 
other  way  provided  by  statute,  but  it  must  be  "  specially  "  pro- 
vided. The  provision  contained  in  section  2090  for  the  imposi- 
tion of  a  fine  is  general  and  not  special.  It  is  as  general  as 
section  117.  What  undoubtedly  is  meant  by  this  clause  in 
section  117  is  where  the  prevention  or  punishment  is  specially 
provided  for  a  particular  case.  If  there  had  been  any  par- 
ticular provision  for  the  prevention  or  punishment  of  the  par- 
ticular offense  charged  against  these  defendants  in  the  indict- 
ment, then  section  117  would  not  have  been  applicable.  It  is 
provided  in  section  14  of  the  Penal  Code  that  "  a  person  con- 
victed of  a  crime  declared  to  be  a  felony,  for  which  no  other 
punishment  is  specially  prescribed  by  this  Code,  or  by  any 
other  statutory  provision  in  force  at  the  time  of  the  conviction 
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and  sentence,  is  punishable  by  imprisonment  for  not  more 
than  seven  years,  or  by  fine  of  not  more  than  one  thousand 
dollars,  or  by  both ; "  and  in  section  15,  it  is  provided  that  "  a 
person  convicted  of  a  crime  declared  to  be  a  misdemeanor,  for 
which  no  other  punishment  is  specially  prescribed  by  this 
Code,  or  by  any  other  statutory  provision  in  force  at  the  time 
of  the  conviction  and  sentence,  is  punishable  by  imprisonment 
in  a  penitentiary,  or  county  jail,  for  not  more  than  one  year, 
or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  both." 
To  take  a  case  out  of  these  general  provisions,  it  is  needful  to 
find  some  provision  of  law  specially  prescribing  the  punish- 
ment for  the  particular  crime  under  consideration. 

But  there  is  a  still  broader  view  to  be  taken  of  the  point 
which  we  are  now  considering  which  ought  not  to  be  over- 
looked. The  sections  of  the  Penal  Code  and  of  the  Code  of 
Civil  Procedure  referred  to,  do  not  provide  for  alternative 
punishments.  A  public  officer  offending  by  a  neglect  to  dis- 
charge his  public  duties,  may  be  proceeded  against  and  pun- 
ished under  both  sections  without  violating  his  consitutional 
rights  by  putting  him  twice  in  jeopardy  for  the  same  offense. 

The  mandamus  proceeding  is  purely  a  civil  remedy,  and  the 
fine  therein  imposed  is,  at  most,  the  imposition  of  a  penalty ; 
and  so  it  is  spoken  of  in  the  case  of  People  ex  rel.  Oarlmtt  v. 
Rochester^  etc.,  R,  R.  Co,  (76  N.  Y.  294) ;  and  it  is  well  settled 
that  the  law  may  provide  for  the  recovery  in  a  civil  action  of 
a  penalty  and  for  a  criminal  proceeding  by  indictment  against 
the  party  for  the  some  offense.  In  People  v.  Stevens  (13 
Wend.  341),  it  was  held  that  where  a  statute  creating  an 
offense  imposes  a  specific  penalty,  and  also  declares  that  the 
offense  shall  be  a  misdemeanor  punishable  by  fine  and 
imprisonment,  the  offender  is  subject  to  indictment  in  like 
manner  as  he  would  have  been  had  the  offense  been  a  misde- 
meanor at  common  law.  Sutherland,  J.,  writing  the  opinion 
said :  "  It  is  undoubtedly  competent  for  the  legislature  to  sub- 
ject any  particular  offense  both  to  a  penalty  and  a  criminal 
prosecution*  It  is  not  punishing  the  same  offense  twice. 
They  are  but  parts  of  one  punishment.     They  both  constitute 
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tlie  pnnisliment  which  the  law  inflicts  upon  the  offense.  That 
they  are  enforced  in  different  modes  of  proceeding,  and  at  dif- 
ferent times,  does  not  affect  tlie  principle.  It  might  as  well  be 
contended  that  a  man  was  punished  twice  when  he  was  both 
fined  and  imprisoned,  which  he  may  be  in  most  misdemeanors." 
In  Blatchley  v.  Moser  (15  Wend.  215),  that  case  was  approved, 
and  it  was  there  held  that  an  indictment  for  selling  spirituouy 
liquors,  without  license,  as  a  tavern  keeper,  is  no  bar  to  au 
action  for  the  penalty  given  by  the  statute  in  such  cases.  In 
Lawyer  v.  Smith  (1  Denio,  207),  the  action  was  on  the  statute 
(1  R.  S.  696,  §  1)  giving  treble  damages  to  the  party  injured 
against  one  who  negligently  sets  fire  to  his  own  woods,  and  it 
was  held  that  the  action  was  penal  in  its  nature  and  as  to  two:« 
thirds  of  the  recovery  that  it  was  wholly  penal.  The  sama 
statute  made  the  act  for  which  treble  damages  could  be 
recovered,  a  misdemeanor  punishable  by  fine  and  imprison-, 
ment,  and  yet  it  was  not  doubted  that  the  penalty  could  1k3 
recovered  and  the  guilty  party  also  punished  for  a  misde- 
meanor. There  is  a  class  of  actions  in  which  punitive  damages 
may  be  recovered  by  a  plaintiff  for  the  purpose  of  punishing 
the  defendant,  and  the  punishment  of  a  defendant  by  a  civil 
action  in  that  way  has  never  been  held  a  bar  to  an  indictment 
where  the  acts  complained  of  were  also,  either  at  common  law 
or  by  statute,  a  misdemeanor.  {ChUes  v.  Drake ^  2  Met.  [Ky.  ] 
146.)  By  section  8  of  the  Code  of  Civil  Procedure,  a  court 
of  record  has  power  to  punish  for  a  criminal  contempt,  a  per- 
son guilty  of  certain  acts  mentioned,  and  by  section  143  of  the 
Penal  Code  the  same  acts  are  declared  to  be  misdemeanoi's, 
and  are  made  punishable  as  such.  These  provisions  have  been 
embodied  in  our  law  for  a  long  time  (2  R.  S.  207,  208) ;  ancj 
it  has  never  been  supposed  that  a  punishment  under  either  law 
was  a  bar  to  a  proceeding  under  the  other.  (Bishop  on  Crim, 
Law,  §  1067.)  Indeed  it  is  provided  in  section  13  of  the  Code 
of  Civil  Procedure,  as  it  was  also  provided  in  the  Revised 
Statutes,  that  punishment  for  a  contempt  in  a  civil  proceedisg 
"does  not  bar  an  indictment  for  the  same  offense,  but  that 
when  a  person  who  has  been  so  punished  is  convicted  on  such 
Sickels— Vol.  LXXXVIII.         29 
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an  indictment,  tlie  court  in  sentencing  him  must  take  into  con- 
sideration tlie  previous  punishment." 

It  is  a  general  rule  that  the  recovery  of  punitive  damages 
or  a  penalty  in  a  civil  action,  or  the  imposition  of  a  fine  in  a 
civil  proceeding  does  not  bar  a  criminal  punishment  of  the 
per.-on  for  the  same  act.     (Bishop  on  Criminal  Law,  »ujyra.) 

We  have  not  exhausted  the  discussion  on  this  interesting 
point.  We  have,  however,  gone  far  enough  to  show  that  the 
remedy  provided  in  section  2090  is  no  bar  to  an  indictment 
under  section  117  of  the  Penal  Code,  and  nothing  in  conflict 
with  this  was  decided  in  People  ex  rel,  Garhutt  {^ujpra). 
There  Judge  Kapallo  said  :  "  This  power  of  the  court  grant- 
ing the  mandamus  to  fine  for  past  neglect  was  intended  to 
obviate  the  necessity  of  a  criminal  prosecution  under  the  statute 
which  constitutes  such  a  neglect  a  misdemeanor,  and  to  enable 
the  court  awarding  the  mandamus  to  dispose  of  the  whole 
matter  in  one  proceeding."  He  did  not  say  that  the  power 
of  the  court  granting  the  mandanms  to  fine  for  past  neglect 
stood  in  the  way  of  a  criminal  prosecution.  It  is  quite  true 
that  generally  in  a  mandamus  proceeding  a  suflicient  punish- 
ment could  be  imposed,  and  whatever  punishment  by  way  of 
fine  might  there  be  imposed,  would  be  taken  into  account  by 
any  court  in  measuring  its  punishment  upon  a  conviction  of 
the  same  j)erson  for  a  misdemeanor  under  section  117.  Ordi- 
narily the  punishment  inflicted  in  the  mandamus  proceeding 
would  end  the  whole  matter,  and  that  is  what  Judge  Rapallo 
had  in  mind. 

Our  conclusion,  therefore,  is  that  the  objections  to  the  order 
appealed  from  are  untenable,  and  that  it  should  be  afl[irmed. 

All  concur,  except  Maynajid,  J.,  not  voting. 

Order  afl^rmed 
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Thomas  F.  Oakes,  Appellant,  v,  Edward  F.  DbLanoet, 

Respondent. 

While,  where  the  boundary  of  land  as  given  in  the  description  in  a  deed 
is  the  shore  of  a  sea,  the  shore  is  a  monument  within  the  meaning  of  the 
rule  that  fixed  monuments  control  distances  and  quantities,  and 
while  simply  the  word  "shore"  means  the  line  of  high  water,  this  is 
not  controlling,  and  where  the  description  runs  from  a  fixed  point,  a  cer  •, 
tain  specified  distance,  ''to  a  point  on  the  shore,"  that  point  maybe 
anywhere  between  high  and  low  water  mark,  to  be  determined  by  the 
distance  given. 

By  the  description  in  a  deed  the  starting  point  was  accurately  fixed, 
the  ijrst  course  was  stated  as  running  along  a  specified  line  **  about 
eight  hundred  and  fifty  feet  to  a  point  on  the  shore  of  Long 
Island  sound,  thence  running  along  said  shore  and  sound  as  the 
same  bend  and  turn "  to  their  intersection  with  the  center  line  of  a 
street  named,  and  thence  along  said  center  line  ''about  twelve  hundred 
and  eighty  feet  to  the  place  of  beginning."  It  appeared  by  a  survey 
that  the  first  and  last  courses,  if  run  in  obedience  to  the  distances  givea« 
would  extend  to  low-water  mark,  and  that  to  give  the  quantity  the  deed 
purported  to  convey,  the  land  to  low-water  mark  must  be  included. 
Held,  that  the  boundary  line  was  low-Water  mark;  and  that  this  conclu- 
sion was  not  altered  by  the  use  of  the  word  "  about"  in  connection  with 
the  distances,  or  of  the  words  "more  or  less"  in  connection  with  the 
quantity;  that  these  words  were  intended  only  to  cover  slight  and  unim- 
portant inaccuracies  which  did  not  weaken  or  destroy  the  indication  of 
distance  and  quantity  where  no  other  guides  are  furnished. 

In  an  action  by  the  grantee  to  recover  back  a  portion  of  the  purchase- 
price  paid,  on  the  ground  that  the  deed  conveyed  title  only  to  high- 
water  mark,  plaintiff  claimed  that  presumably  the  title  to  the  shon^  was 
in  the  state.  Held,  that  while  this  is  the  common-law  rule,  a  title  may 
have  been  derived  from  the  state  or  obtained  by  prescription,  and  in  the 
absence  of  an  issue  of  title,  a  want  of  title  in  the  grantor  would  not  be 
presumed  in  construing  a  description  which  implies  such  title. 

(Argued  April  13,  1892;  decided  April  26,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  14,  1891,  which  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  on  trial  without  a 
jury. 
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This  action  was  brought  to  recover  the  sum  of  $11,987.50, 
with  interest  from  July  8, 1890,  which  amount  plaintiflF  alleged 
he  overpaid  to  the  defendant  upon  the  purchase  of  a  tract  of 
land  at  DeLancey's  Keck  in  the  town  of  Mamaroneck,  West- 
chester county,  N.  Y.,  known  as  "  Vergemere."  That  by  the 
terms  of  the  auction  sale  at  which  it  was  bought,  it  was 
described  as  containing  22^^  acres,  but  contained  only  18^|/VV 
acres. 

The  material  facts  are  stated  in  the  opinion. 

Artemas  H,  Uohnes  for  appellant.  The  deed  does  not  cover 
and  convey  the  land  between  ordinary  high  and  low-water 
mark  upon  which  the  upland,  on  the  easterly  and  southerly 
sides,  abute.  {Thayer  v.  Finton,  108  N.  Y.  394, 397 ;  Masten 
V.  OUoit,  101  id.  152,  158 ;  Norton  v.  Hughes,  17  Abb.  [N. 
C]  287 ;  Gerard  on  Titles  [3d  ed.],  509,  517 ;  FenLite  v.  Sinn 
not,  125  N.  Y.  683 ;  Green  v.  CoUins,  86  id.  246 ;  Griffiths  v. 
Morrison,  106  id.  165.)  To  a  point  on  the  shore  of  Long 
Island  sound,  in  the  deed,  means  ordinary  high-water  mark ; 
shore  being  the  land  between  ordinary  high  and  low-water 
mark,  land  over  which  the  daily  tides  ebb  and  flow.  (3  Washb. 
on  Eeal  Prop.  [5th  ed.]  446,  447 ;  Wheder  v.  Spi/nola,  54  N. 
Y.  377,  385  ;  Canal  Comrs.  v.  People,  5  Wend.  443 ;  People 
V.  TibfyUts,  19  N.  Y.  523 ;  Gould  v.  H,,  etc.,  B.  li, .  Co.,  6  id. 
522  ;  People  v.  Canal  Appraisers,  33  id.  461 ;  Mayor  v.  HarU 
95  id.  443 ;  Cortdyon  v.  Van  Brunt,  2  Johns.  357, 362 ;  Storer 
V.  Freeman,  6  Mass.  435 ;  Peyroux  v.  Howard,  7  Pet  324 ; 
Howard  v.  Ingersol,  13  How.  Pr.  381,  421 ;  Barney  v.  City 
of  Keokuk,  94  U.  S.  324,  326 ;  United  States  v.  Pacheco,  2 
Wall.  587,  590.)  The  language  of  the  deed,  "  and  thence  run- 
ning along  said  division  line  *  *  *  about  865  feet  to  a 
point  on  the  shore  of  Long  Island  sound,  thence  running  along 
said  shore  and  sound  as  the  same  bend  and  turn,  etc.,"  does  not 
carry  the  northerly  line  or  course  of  the  premises  beyond  high- 
water  mark.  The  same  is  true  of  the  language  of  the  deed 
describing  the  westerly  line  or  course  from  beyond  high-water 
mark.    (3  Washb.  on  Real  Prop.  [5th  ed.]  §§  39,  40 ;  Jackson 
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V.  Ymmff,  1  Cow.  605,  612;  Jackson  v.  Butler^  7  id.  723; 
Breie  V.  Swiff,  46  X  Y.  204,  207 ;  Robhison  v.  Ktme,  70  id. 
147,  154 ;  Arm8tro7\g  v.  Du  Bois^  90  id.  95  ;  Benson  v.  Toicn- 
send,  4  K  Y.  Supp.  860 ;  Masten  v.  Olcott,  101  K  T.  152 ; 
Thayer  v.  Flnton^  108  id.  394  ;  Muhlker  v.  Ru;pperty  124  id. 
627.)  The  description  in  the  deed,  so  far  as  it  relates  to  the 
boundaries  on  Long  Island  sound,  on  the  easterly  and  southerly 
Bides  of  the  premises,  does  not  convey  beyond  high-water 
mark.  {Thayer  v.  Finton,  108  K  Y.  397;  Coleman  v.  Jf/! 
B,  Co,,  94  id.  229 ;  3  Washb.  on  Eeal  Prop.  447,  §  50.)  The 
rule  of  construction  contended  for  by  plaintiflF,  that  courses 
and  distances  and  quantity  must  yield  to  monuments,  especially 
to  natural  monuments,  as  boundaries,  and  that  courses  must  be 
varied  and  distances  varied  so  as  to  conform  to  the  natural 
objects  or  bounds  called  for  by  the  grant,  is  not  absolute  or 
inflexible.  {JUgginbottom  v.  Stoddard,  72  K  Y.  94.)  The 
decision  in  Storer  v.  Freeman  (6  Mass.  435)  has  been  approved 
and  followed  bv  the  courts  of  this  state  and  of  the  United 
States,  and  should  control  the  case  at  bar. 

Martin  J.  Keotjh  for  respondent. 

Finch,  J.  The  only  question  raised  by  this  appeal  is  over 
the  true  construction  of  the  deed  given  by  the  defendant. 
The  premises  were  described  as  "  Vergemere,"  and  bounded 
on  the  north  and  east  by  the  waters  of  Long  Island  sound, 
and  the  dispute  is  whether  the  description  of  the  conveyance 
includes  or  excludes  the  strip  of  land  on  the  water  fronts 
between  high  and  low  water  and  which  constitutes  the  shore. 
The  description  is  thus  phrased  :  "  Beginning  at  a  point  in  the 
center  line  of  an  avenue  sixty  feet  wide,  known  as  De  Lancey 
a  enue,  which  point  bears  south  forty-two  degrees  and  forty- 
seven  minutes  west,  thirty  feet  from  the  point  of  intersection 
of  the  division  line  between  the  property  hereby  conveyed 
and  the  land  conveyed  by  the  late  Peter  John  De  Lancey  of 
Geneva,  New  York,  to  James  J.  Burnett,  with  the  northeasterly 
line  of  said  De  Lancey  avenue,  and  thence  running  along  said 
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division  line  north  forty-two  degrees  and  forty-seven  minutes 
east,  about  eight  hundred  and  sixty-five  feet  to  a  point  on  die 
shore  of  Long  Island  sound ;  tlience  running  along  said  shore 
and  sound  as  the  same  bend  and  turn,  easterly  and  then  south- 
erly to  their  intersection  with  the  center  line  of  De  Lancey 
avenue  aforesaid,  and  thence  running  along  said  center  line  of 
said  De  Lancey  avenue  forty-nine  degrees  and  fifty-five  min- 
utes west,  about  twelve  hundred  and  eighty-eight  feet  to  the 
point  or  place  of  beginning,  containing  twenty-two  acres  and 
fifty-seven  hundredths  of  an  acre  of  land,  be  the  same  more 
or  less." 

It  will  be  observed  that  the  starting  point  of  this  description 
is  fixed  with  accuracy  and  care,  and  the  surveys  show  that  the 
first  course,  if  run  in  obedience  to  the  distance  given,  will 
extend  to  low-water  mark,  and  that  the  last  course,  to  obey  the 
same  requirement  of  distance,  must  start  at  low-water  mark  on 
the  easterly  water  front.  The  surveys  also  show  that  the  strip 
between  high  and  low  water  must  be  included  in  order  to  cor- 
respond with  the  quantity  of  land  which  the  deed  purports  to 
convey.  The  courses  and  distances  and  the  quantity  of  land 
carry  the  description  to  low-water  mark,  and  can  only  be  sat- 
isfied by  including  the  area  of  the  shore. 

But  the  appellant,  relying  upon  the  rule  that  fixed  monu- 
ments  control,  and  distances  and  quantities  must  yield  to  their 
safer  and  superior  authority,  insists  that  the  shore  is  such  a 
monument,  and  by  the  shore  is  always  meant  the  line  of  high 
water  when  the  boundary  is  the  sea.  That  is  undoubtedly 
true,  and  would  be  decisive  if  the  first  course  ran  simply  to 
the  shore.  But  it  does  not.  It  goes,  not  to  the  shore,  but 
"  to  a  point  on  the  shore."  That  point  may  be  anywhere  upon 
the  strip  lying  between  high  and  low  water,  and  where  it  is 
must  be  determined,  and  can  only  be  determined,  by  the  sole 
direction  furnished,  which  is  the-  distance.  That  distance 
fixes  the  point  at  the  outer  or  low-water  line  of  the  shore,  and 
80,  and  only  so,  is  the  description  satisfied.  The  first  course 
ends  at  "a  point  on  the  shore  "  arid  about  eight  hundred  and 
sixty-five  feet  from  the  fixed  starting  point.     Having  found 
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this  "  point  on  the  shore,"  we  are  required  to  go  "  along  said 
shore  and  sound  "  easterly  and  then  southerly.  Starting  thus 
on  the  line  of  low  water,  we  must  follow  that  line.  Tlie  wonla 
are  not  only  along  the  shore,  but  also  along  the  sound,  and  a 
line  starting  at  low  water  and  then  running  away  from  it  on  a 
diagonal  to  the  line  of  high  water  and  thence  easterly  on  that 
line  is  neither  described  nor  intended.  It  would  fail  agaiu 
when  the  return  course  to  the  starting  point  is  reached.  Tliat 
calls  for  about  twelve  hundred  and  eighty-eight  feet,  and  can 
only  1)0  satisfied  by  beginning  the  course  at  low-water  mark. 
To  these  indications  of  the  intent  must  be  added  the  quantity 
of  land  stated  to  be  conveyed,  wliich  requires  the  inclusion  of 
the  shore,  and  is  seriously. defective  if  that  be  excluded.  The 
use  of  the  words  "  more  or  less  "  in  connection  with  the  (quan- 
tity, and  the  use  of  the  word  '*  about,"  as  qualifying  the  dis- 
tance, do  not  alter  the  conclusion  to  be  drawn.  They  are 
words  of  safety  and  precaution,  and  intended  to  cover  some 
slight  or  unimportant  inaccuracy,  and  while  enabling  an 
adjustment  to  the  imperative  demands  of  fixed  monuments, 
do  not  weaken  or  destroy  the  indications  of  distance  and  quan* 
tity  when  no  other  guides  are  furnished.  {Belknap  v.  Sealei/y 
14  X.  Y.  143.) 

The  appellant  further  insists  that  the  title  to  the  shore  is 
presumably  in  the  state.  That,  with  us,  is  the  common-law 
rule,  but  does  not  exclude  the  possibility  of  title  in  the  grantor 
derived  from  the  sovereign  or  obtained  by  prescription, 
Tliere  is  no  question  of  title  in  the  case  and  we  know  nothing 
about  it.  Certainly  we  ought  not  to  presume  a  want  of  title 
in  the  grantor  in  order  to  construe  a  description  wliich  impliea 
such  title. 

There  is  nothing  in  the  case  of  Store r  v.  Freeman  (6  Mass, 
435),  upon  which  the  appellant  mainly  relies,  adverse  to  our 
conclusion.  In  that  case  the  description  in  the  first  deed  ran 
"to  the  shore,"  which  was  held  to  l>e  the  line  of  high  water. 
In  the  second  deed  the  course  ended  at  a  heap  of  stones  *'  at 
the  shore,"  and  ran  thence  "  by  the  shore."  That  heap  of 
stones  at  "  William  Elwell's  corner  "  was  treated  as  a  possible 
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monument  which,  if  found  at  the  line  of  low  water,  would 
carry  the  description  there,  and  thence  "  by  the  shore  "  would 
follow  the  line  of  low  water.  The  point  on  the  shore,  or  at 
the  shore,  fixed  in  that  case  at  low  water  by  a  monument  in 
the  form  of  a  heap  of  stones  at  a  corner,  is  fixed  here  without 
a  monument  by  the  sole  remaining  guides,  which  are  distance 
and  quantity,  at  a  point  on  the  shore  at  low-water  mark. 

We  think  the  judgment  is  right  and  should  be  affirmed, 
^ith  costs. 

All  concur. 

Judgment  affirmed. 

188    282 
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^^^  ^^  Eugene   F.  Lethbridge,  Respondent,  v.  The  Mayor, 

J?5  ^2?  Aldermen  AND  Commonalty  of  THE  City  OF  New  York, 

13^ 552  Appellant. 

78  AD  375 

In  May,  1886,  plaintiff  was  appointed  a  clerk  in  the  department  of  public 

works,  of  the  city  of  New  York,  at  a  specified  salary,  which  the  written 
notice  given  to  him  of  his  appointment  stated  was  "  to  be  paid  from  the 
Appropriation  for  repairing  and  renewal  of  pii>es,  stop-cocks,  etc., 
Italaries."  On  January  20, 1887,  plaintiff  received  a  notice  that  in  "  conse- 
quence of  insufficient  appropriation  and  a  necessary  reduction  of  force," 
he  was  suspended.  In  an  action  to  recover  salary  after  that  date,  on  the 
ground  that  plaintiff  was  not  legally  suspended  or  discharged.  It  appeared 
that  there  was  an  appropriation  for  the  purposes  specified  in  the  appoint- 
ment for  the  year  1887,  which  was  exhausted  during  that  year,  except  a 
Ismail  sum  insufldcient  to  have  paid  plaintiff's  salary,  had  he  been  con- 
tinued, and  that  there  was  no  appropriation  for  1888  or  1889,  held,  that 
the  nature  and  tenure  of  plaintiff's  appointment  was  to  be  governed  by 
the  law  on  that  subject,  in  force  at  the  time  it  was  made,  and  as  by  the 
New  York  Consolidation  Act  it  is  provided  that  **no  expense  shall  be 
incurred  by  any  of  the  departments  «  *  ♦  unless  an  appropriation 
shall  have  been  previously  made  covering  such  expense,  nor  any  expense 
in  excess  of  the  sum  appropriated ;"  also,  making  it  the  duty  of  the  heads 
of  all  departments  to  so  regulate  the  expenditures  for  any  purpose  or 
object,  that  they  will  not  exceed  the  appropriation  therefor,  and 
t^lieving  the  city  from  any  liability  for  any  aura  in  excess  of  the  appro- 
priation (Chap.  410,  Laws  of  1882),  plaintiff's  employment  and  right 
to" salary  was  properly  terminated  when  the  appropriation  was  expended; 
that  the  statement  in  the  notice  that  his  compensation  was  payable  from 
a  specific  appropriation,  impliedly,  but  necessarily  limited  the  term  of 
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his  employment  to  a  period  when  tliat  appropriation  was  available  to  pay 
his  salary,  and  he  must  be  deemed  to  have  accepted  the  appointment 
with  that  understanding;  and  so  that  the  provision  of  the  Consolidation 
Act  (§  48)  prohibiting  the  discharge  of  "a  regular  clerk"  without  giv- 
ing him  a  hearing  and  an  opportunity  to  make  explanation  did  not 
apply. 
Gregory  v.  Jtfayor,  etc.  (118  N.  Y.  416);  Emmitt  v.  Mayor,  etc.  (138  id.  122). 
distinguished. 

(Argued  April  14,  1892;  decided  April  26,  1892.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  2,  1891,  which  amended,  and  as  amended,  aflSrmed  a 
judgment  in  favor  of  plaintiffs,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiff  to  recover  salary 
alleged  to  be  due  him  as  a  clerk  in  the  department  of  public 
works  of  the  city  of  New  York. 

The  facts,  so  far  as  material,  are  stated  in  tlie  opinion. 

Sidney  J.  Cowen  for  appellant.  The  agreement  between 
the  commissioner  of  public  works  and  the  plaintiff,  that  the 
latter  should  be  paid  from  the  specific  appropriation  "for 
repairing  and  renewal  of  pipes,  stop-cocks,  etc.,  salaries,"  was 
a  competent  one.  {Kmrnitt  v.  Mayor ^  etc,^  128  N.  Y.  122.) 
The  failure  of  appropriation  is  a  complete  defense.  (Laws  of 
1S82,  chap.  410,  §§46,  47;  Durphy  v.  May(yr,  etc,  8  Hun, 
482 ;  Donovcm  v.  Mayor,  etc.,  33  N.  Y.  291 ;  McDonald  v. 
Mayor,  etc,,  68  id.  23 ;  Evans  v.  Comrtt.,  eto.,  60  How.  Pr. 
132.)  The  commissioner  of  public  works  had  power  to  dis- 
charge plaintiff  without  notice  of  reason  and  opportunity  to  be 
heard.  (Taws  of  1882,  chap.  410,  §  48 ;  People  ex  rel.  v. 
Cornrs.,  etc,,  60  How.  Pr.  132  ;  Mundy  v.  Fire  Coinrs,,  72  N. 
Y.  445  ;  People  ex  rel,  v.  Fire  Department,  73  id.  437 ;  Phil- 
lips V.  Mayor,  etc,,  88  id.  245.)  Apart  from  other  considera- 
tions, defendants  cannot  be  successfully  charged  with  a  lia- 
bility for  a  wrongful  removal,  displacement  or  suspension 
made  by  one  of  its  oflScers,  in  defiance  of  the  statute.  (Laws 
of  1887,  chap.  464;  Higgins  v.  Mayor,  etc,  131  N.  Y.  128.) 
SioKELs— Vou  LXXXVIIL        30 


234         Lethbridoe  V,  Mayor,  etc.,  of  New  York.    [April, 

Opinion  of  the  Court,  per  O'Brien,  J. 


•  JS.  C.  Clietwood  for  respondent.  The  plaintilf  being  a 
"  regular  clerk,"  could  not  be  removed  without  being  informed 
of  the  cause  and  being  allowed  a  hearing.  This  is  the  funda- 
mental law  of  the  city  and  involves  a  constitutional  right 
(Laws  of  1882,  chap.  410,  §  48.)  Xo  attempt  was  made  to 
discharge  the  plaintiff,  either  with  or  without  cause,  with  or 
without  a  hearing,  until  after  this  suit  was  begun.  The  t»rder 
•was,  '*you  are  hereby  suspended,"  and  that  could  not  and  did 
not  effect  a  removal,  (iiregonj  v.  Mayor^  ete.j  113  X.  Y. 
410  ;  Jlorlei/  v.  3layo/\  rtc,  35  N.  Y.  S.  li  282.)  It  was  not 
proper  to  reduce  the  judgment  l)y  the  pittance  earned  from 
time  to  time  by  plaintiff  in  temporary  employnient^.  {Fitz- 
Simmons  v.  Citt/  of  BrooMyn^  102  X.  Y.  536;  MorJey  w 
Mayo7\  etc,^  35  id.  262.) 

O'Brien,  J.  The  plaintiff  has  recovered  a  judgment  for 
salary,  at  the  rate  of  J^  1,000  per  annum,  for  the  period  of  two 
years,  six  months  and  nineteen  days,  from  the  20th  day  of 
January,  1887.  During  that  period,  he  rendered  no  service, 
but  claims  that  as  he  had  not  been  removed  from  his  position, 
he  was  entitled  to  the  salary.  On  the  loth  of  May,  1886,  the 
commissioner  of  public  works  notified  the  plaintiff  in  writing 
that  he  was  promoted  from  the  iK)sition  of  laborer  and  appointed 
clerk  in  the  department  of  public  works,  at  $1,000  per  year, 
"  to  be  paid  from  the  appropriation  for  repairing  and  renewal 
of  pipes,  stop-cocks,  etc.,  salaries.''  There  is  no  dispute  as  to 
the  fact  that  the  board  of  estimate  and  apportionment,  in  the 
year  1886,  appropriated,  for  the  purpose  above  mentioned, 
$50,000  for  the  year  ISST.  This  appropriation  was  exhausited 
on  the  31st  of  December,  1S87,  except  the  sum  of  $116.89, 
and  no  appropriation  whatever  for  this  purpose  was  made  for 
the  years  1888  and  1880,  so  that  during  the  period  for  which 
the  plaintiff  has  recovered  his  salary,  there  was  no  fund  avail- 
able for  its  payment  The  plaintiff  was  not  appointed  to  an 
office  with  a  fixed  salary  or  compensation,  but  a  clerkship  in 
the  department  of  public  works.  The  power  of  appointment 
and  of  fixing  and  regulating  the  salary  to  be  paid  was  con- 
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ferred  upon  the  commisBioner  and  the  plaintifiPs  employment 
was  not  for  any  fixed  period  of  time.  Tlie  nature  and  tenure 
of  the  appointment  must  be  governed  by  the  law  on  that  sub- 
ject in  force  at  the  time  it  was  made  and  the  letter  of  appoint- 
ment must  be  read  in  connection  with  the  following  provisions 
of  the  Consolidation  Act : 

"§46.  *  *  *  No  expense  shall  be  incurred  by  any  of 
the  departments,  boards  or  officers  thereof,  unless  an  api)ro- 
priation  shall  have  been  previously  made  covering  such 
expense,  nor  any  expense  in  excess  of  the  sum  appropriated  in 
accordance  with  law. 

"  §  47.  It  shall  be  the  duty  of  the  heads  of  all  departments 
of  said  city,  and  of  all  boards  and  officers  charged  with  the 
duty  of  expending  or  incurring  obligations  payable  out  of  the 
moneys  raised  by  tax  in  said  city,  so  to  regulate  such  expendi- 
tures for  any  purpose  or  object,  that  the  same  shall  not  [n  any 
one  year  exceed  the  amount  appropriated  by  the  board  of  esti- 
mate and  apportionment  for  such  purpose  or  object ;  and  no 
charge,  claim  or  liability  shall  exist  or  arise  against  said  city 
for  any  sum  in  excess  of  the  amount  appropriated  for  the  sev- 
eral purposes." 

The  appointment  of  the  plaintiff  was  accompanied  by  a 
statement  that  his  compensation  was  payable  from  a  specific 
appropriation  which  was  then  made.  This  impliedly,  but  nec- 
essarily, limited  the  tenn  of  plaintiff's  employment  to  a  period 
when  that  appropriation  was  available  to  pay  his  salary.  The 
plaintiff  must  be  deemed  to  have  accepted  the  appointment 
with  full  notice  that  his  salary  was  payable  only  from  a  special 
and  designated  appropriation,  and  that  when  this  appropria- 
tion was  exhausted  his  employment  should  terminate,  in  the 
absence  of  a  new  appropriation  for  the  same  purpose.  When 
the  commissioner  made  the  appointment,  he  evidently  liad  in 
view  the  provisions  of  law  which  limited  his  power  to  create 
an  obligation  against  the  city  beyond  or  in  excess  of  the  sum 
specifically  appropriated  for  that  purpose,  and  the  plaintiff 
must  be  deemed  to  have  accepted  the  appointment  with  tlia 
same  understanding  and  the  same  limitations.      Whenever, 
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therefore,  the  appropriation  from  which  the  plaintiflPs  salary 
was  payable  was  exhausted  and  the  authorities  failed  to  make 
a  new  one  for  the  same  purpose,  the  commissioner  had  the 
right  and  it  was  his  duty  to  terminate  the  employment,  to  the 
end  that  a  liability  or  obligation  should  not  accrue  or  be  created 
against  the  city,  in  excess  of  the  sum  appropriated  for  the  pur- 
pose. This  is  further  emphasized  by  section  48  of  the  Con- 
solidation Act: 

*'  The  number  and  duties  of  all  oflScers  and  clerks,  employes 
and  subordinates  in  every  department,  except  as  otherwise 
herein  specifically  provided,  with  their  respective  salaries, 
whether  now  fixed  by  special  law  or  otherwise,  shall  be  such 
as  the  heads  of  the  respective  departments  shall  designate  and 
approve,  but  subject  also  to  the  revision  of  the  board  of  esti- 
mate and  apportionment,  provided,  however,  that  the  aggre- 
gate expense  thereof  shall  not  exceed  the  total  amount  duly 
appropriated  to  the  respective  departments  for  such  purposes." 

The  board  of  estimate  and  apportionment  made  no  further 
appropriation  for  the  payment  of  the  plaintiff's  salary  and 
when  the  money  available,  at  the  time  of  his  employment 
became  exhausted,  the  commissioner  addressed  a  letter  to  him 
stating  that  "  in  consequence  of  an  insuflScient  appropriation 
and  a  necessary  reduction  of  force  you  are  hereby  suspended 
from  the  position  of  clerk  from  this  date."  Whether  this 
notice  was  called  a  suspension  or  a  dismissal  is  of  very  little 
<»()nsequence.  It  operated  to  terminate  the  plaintiff's  employ- 
ment and  right  to  salary  from  that  date.  The  contingency 
provided  for  in  the  terms  of  the  plaintiff's  appointment  and  in 
the  law,  namely,  the  exhaustion  of  the  appropriation  had  hap- 
pened, and  the  power  and  duty  of  the  commissioner  to  ter- 
minate the  employment,  at  least  until  another  appropriation 
was  made  was  unquestionable,  and  the  exercise  of  this  power 
furnishes  to  the  plaintiff  no  legal  or  just  ground  of  complaint. 
It  may  be  that  under  the  operation  of  the  civil  service  rules 
the  plaintiff  might  be  entitled  to  be  restored  to  the  position 
when  a  new  appropriation  was  made  and  when  it  became  law- 
ful to  fill  the  place  again,  but  his  right  to  draw  any  more 
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salary  from  the  city  ceased  when  the  appropriation  was 
expended  and  he  had  notice  of  it.  {Donavan  v.  Mayor^ 
etc,,  33  N.  Y.  291;  McDonald  v.  Mayor,  etc.,  68  id.  23; 
DunpKy  V.  Mayor,  etc.,  8  Hun,  482.)  But  it  is  urged  that 
the  plaintiff  could  not  be  dismissed  or  his  right  to  remain 
in  the  position  and  draw  tlie  salary  terminated  without  giving 
him  an  opportunity  to  be  heard,  under  the  first  paragraph  of 
section  48  of  the  Consolidation  Act.  The  plaintiff  was  cer~ 
tainly  informed  of  the  cause  of  his  removal,  and  the  only 
thing  wanting  in  this  case  to  furnish  a  full  compliance  with 
that  section  is  the  circumstance  that  the  plaintiff  was  not 
*'  allowed  an  opportunity  of  making  an  explanation."  The  pro- 
vision of  the  statute  giving  a  clerk  or  officer  the  right  to  a 
hearing  and  an  opportunity  to  make  an  explanation  is  wholly 
inapplicable  to  a  case  where  the  removal  was  made  for  the 
reason  that  the  appropriation  appHcable  to  the  payment  of  the 
salary  has  been  expended.  The  right  to  make  an  explanation 
in  such  cases  necessarily  implies  that  the  cause  of  removal  is 
some  dereliction  or  general  neglect  of  duty  or  incapacity  to. 
perform  the  duties,  or  some  delinquency  affecting  his  general 
character  and  his  fitness  for  the  office  or  place.  The  provision 
has  no  application  to  a  case  where  the  incumbent  was  dismissed 
for  want  of  funds  or  in  order  to  reduce  expenses  and  when  at 
the  time  of  the  dismissal  he  had  notice  of  that  fact.  {People  ejo 
rel.Y.  Fire  Commissioners,  72  N.  Y.  445-449  ;  People  ex  rel.. 
v.  Fire  Comrs,,  73  id.  437 ;  Phillips  v.  Mayor,  etc.,  88  id.  245.) 

The  Supreme  Court  upon  certiorari  to  review  the  action  of 
the  department  of  parks  in  discharging  clerks  without  com- 
plying with  the  requirements  of  this  statute,  gave  to  it  a  con- 
struction which  we  think  is  a  just  and  reasonable  one.  The 
learned  judge  who  gave  the  opinion  thus  stated  with  great 
clearness  the  reasons  for  the  enactment  of  the  statute,  it& 
general  policy  and  the  cases  to  which  it  applies. 

"  The  limitation  contained  in  this  statute  is  in  the  interest 
of  the  public,  which  is  best  promoted  by  keeping  in  the  service 
honest  clerks  who  have  attained  experience  in  their  employ- 
ment, and  besides  it  is  a  matter  of  justice  to  the  employe  him- 
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self,  whose  summary  displacement,  and  the  appointment  of 
another  in  his  place,  may  give  rise  to  an  impUcation  of  infi- 
delity or  unskillfulness  on  his  part,  which  an  examination  and 
explanation  might  have  wholly  dispelled. 

"  But  no  such  reasons  exist  when  a  clerk  is  discharged  from 
tlie  public  service  because  the  moneys  appropriated  by  the 
body  charged  with  that  subject  are  insufficient  to  keep  up  the 
clerical  force  to  the  standard  which  had  obtained  when  larger 
appropriations  were  made,  or  when  for  such  cause  his  services 
are  no  longer  needed. 

"  The  notice  is  indispensable,  and  an  opportunity  sliould  be 
aftorded  to  the  clerk  to  make  an  explanation,  when  such  expla- 
nation might  prevent  the  2)roposei  removal. 

''  It  is  quite  evident  that  the  section  applies  only  to  cases 
where  the  removal  is  proposed  to  l>e  made  without  just  cause 
peraonal  to  the  party,  or  when  it  is  sought  arbitrarily,  and 
without  adequate  reason,  to  substitute  another  person  in  the 
place  of  one  proposed  to  be  removed."  {People^  etc.^  v.  Board 
of  Parks,  60  How.  Pr.  130.) 

The  cases  of  Gregory  v.  Mayor ,  etc.  (113  N".  Y.  416)  and 
Eminitt  V.  Mayor,  etc.  (128  id.  122)  do  not  apply.  In  lx)tli 
cases  it  was  held  that  an  incumbent  of  a  public  office,  sus- 
pended without  cause  but  not  dismissed,  was  entitled  to  his 
salary  during  the  period  of  suspension.  In  these  cases  the 
plaintiff  had  not  been  dismissed  by  reason  of  the  expiration  of 
his  time  of  employment,  or  for  want  of  funds  or  upon  a  hear- 
ing ;  and,  therefore,  they  form  no  guide  in  the  disposition  of 
this* 

The  judgment  of  the  General  and  Special  Terms  should  be 
i^versed  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Thk  People  of  the  State  of  Xew  York,  Resjxmdent,  v.  The 
FiTCHBURCJ  Railroad  Company,  Appellant. 

An  extra  allowance  of  costs  may  not  be  granteii  in  a  controversy  submitted 
upon  an  agreed  case,  under  the  Code  of  Civil  Procedure  (§  1279). 

The  provisions  of  said  Code  (§  3253),  permitting  an  extra  allowance  of 
costs  in  "  a  difficult  and  extraordinary  case,  where  a  defense  has  been 
interposed,"  applies  only  to  actions  comraenctni  in  the  ordinary  way,  in 
which  an  answer  or  demurrer  has  been  interposed,  and  refers  to  pro- 
ceedings in  an  action  in  those  courts  which  ordinarily  exercise  original 
jurisdiction  and  not  to  proceedings  in  an  appellate  court. 

(Submitted  April  11,  1892;  decided  May  3,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  12, 
1892,  which  denied  a  motion  for  an  additional  allowance. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

(r.  A.  Torrey  and  T.  F.  Hamilton  for  appellant. 

aSI  W,  Rosendale^  AtUyrney-General^  for  respondent.  The 
practice  in  cases  of  this  character  is  regulated  by  the  Code. 
(Code  Civ.  Pro.  §§  1279, 1280, 1281.)  The  stipulation  between 
the  parties  did  not  contemplate  an  additional  allowance.  (R. 
A  aS:  R.  R,  Co.  v.  Davis,  55  N.  Y.  147 ;  In  re  Holden,  126 
id.  689 ;  Code  Civ.  Pro.  g§  3240,  3253 ;  Savage  v.  Allen,  2  T. 
&  C.  474 ;  Wdfe  v.  Van  Nostrand,  2  N.  Y.  570.)  The  parties 
hereto  had  the  right  to  waive  the  provisions  with  reference  to 
costs  contained  in  the  section  of  the  Code  above  cited,  and 
between  themselves  to  regulate  the  disposition  of  costs.  (Code 
Civ.  Pro.  §  1280 ;  Kingsland  v.  Mayor,  etc.,  42  Hun,  599 ; 
U.  N,  Bank  v.  Kupper,  63  N.  Y.  617 ;  Fish  v.  Coster,  28 
Hun,  64 ;  92  K  Y.  627.) 

O'Brien,  J.  The  question  involved  in  this  appeal  is  the 
right  of  the  defendant  to  an  additional  allowance  of  costs, 
under  the  provisions  of  section  3253  of  the  Code  of  Civil  Pro- 
•cedure.     It  is  claimed  that  the  case  was  a  difficult  and  extra- 
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ordinary  one,  within  the  meaning  of  that  section.  The  state 
claimed  that  the  defendant  was  bound  to  pay  to  the  comptroller 
over  $18,000  in  taxes,  under  the  provisions  of  chapter  143  of 
the  Laws  of  1886,  in  consequence  of  its  consolidation  with 
other  railroad  companies  organized  under  the  laws  of  other 
states.  The  defendant  denied  its  liability.  A  written  submis- 
sion of  the  controvei'sy  was  made  between  the  defendant  and 
the  attorney-general  under  the  provisions  of  section  1279  of 
the  Code.  After  stating  the  facts  each  party  demanded  judg- 
ment, the  state  that  it  recover  the  taxes,  and  the  defendant 
that  it  be  adjudged  that  it  was  not  liable  to  pay  the  same, 
"  vnth  costs  of  the  aetion,^^  The  General  Term,  upon  the  sub- 
mitted case,  directed  judgment  for  the  plaintiff,  witli  costs. 
Upon  appeal  to  this  court,  the  judgment  was  reversed,  and  it 
was  held  that  the  defendant  was  not  liable  for  the  payment  of 
the  taxes  demanded.  The  case  having  been  remitted  to  the 
Supreme  Court,  the  attorney  for  the  defendant  moved,  upon 
aifidavits  and  the  record,  for  an  additional  allowance,  which 
motion  was  denied,  as  the  order  states :  "  For  the  reason  that, 
notwithstanding  the  fact  that  the  court  would  ordinarily  have 
the  power  to  grant  an  additional  allowance,  the  parties  hereto 
have  stipulated  as  to  costs  in  the  submission  presented  to  the 
court,  the  court  is,  for  that  reason,  without  power  to  grant  an 
additional  allowance  of  costs."  By  section  1281,  costs  in  such 
cases  are  always  in  tlie  discretion  of  the  court,  but  no  costs  can 
be  taxed  for  any  proceeding  before  notice  of  trial.  If  the 
provsions  of  the  Code,  authorizing  the  court  to  grant  an  extra 
allowance  in  certain  cases,  liave  any  application  to  controversies 
submitted  by  agreement  of  the  parties,  we  do  not  think  that 
the  power  of  the  court  in  that  respect  would  be  limited  or 
affected  by  the  terms  of  the  submission.  The  fact  that  both 
parties,  when  stating  the  relief  to  which  they  deemed  them- 
selves entitled,  claimed  costs  also,  did  not  necessarily  entitle 
the  successful  party  to  costs  in  the  judgment.  Nor  would  an 
omission  to  claim  costs  as  part  of  the  relief  necessarily  deprive 
either  party  of  them  in  case  of  success,  if  the  court  in  the 
judgment  directed  their  recovery.     The  whole  matter  of  oostB 
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still  remained  in  the  discretion  of  the  court,  and  as  an  addi- 
tional allowance  is  one  of  the  incidents  that  may  follow  a 
judgment  for  costs,  that  also  remained  oj>en  for  the  determina- 
tion of  the  court,  in  the  exercise  of  its  discretion,  and  as 
justice  might  require.  But  we  do  not  think  that  a  con- 
troversy submitted  to  the  court  by  agreement,  and  which 
first  appears  in  the  form  of  an  action  upon  the  calendar 
of  the  General  Term,  is  a  case  in  which  an  extra  allow- 
ance may  be  granted.  That  provision  embraces  "a  diffi- 
cult and  extraordinary  case,  where  a  defense  has  been  inter- 
posed  in  any  action,"  and  was,  we  think,  intended  to  apply 
only  to  actions  commenced  in  the  ordinary  way,  and  in 
which  an  answer  or  demurrer  was  interposed.  The  extraor- 
dinary expenses  of  a  litigation  which  were  intended  to  be 
covered  by  the  provisions  of  the  Code,  seldom,  if  ever,  attach 
to  the  determination  of  a  question  submitted  to  the  General 
Term  by  agreement  of  the  parties.  The  labor  and  expense 
involved  in  settling  the  facts  or  the  law  in  an  action  com- 
menced and  prosecuted  in  the  ordinary  way,  are  rarely  if  ever 
incurred  or  made  necessary  in  a  case  where  the  parties  agree 
upon  the  facts  and  submit  them  to  the  General  Term  for  the 
purpose  of  ascertaining  in  a  friendly  way  what  their  legal 
rights  are.  The  expense  which  usually  attends  the  determina- 
tion of  a  conti*oversy  at  the  Circuit  or  Special  Tenft  is  saved. 
The  power  of  the  court  to  award  to  the  successful  party  even 
general  costs  is  limited  to  costs  after  notice  of  trial,  and  the 
right  to  any  costs  whatever,  whether  the  action  is  at  law  or  in 
equity,  is  subject  to  the  discretion  of  the  court.  It  may  also 
be  observed  that  in  actions  commenced  and  prosecuted  in  the 
ordinary  way,  where  an  additional  allowance  has  been  or  may 
be  properly  granted,  the  expense  and  labor  involved  in  an 
appeal  to  the  General  Term  or  even  to  this  court  is  not  con- 
sidered in  the  process  of  determining  whether  the  case  is  prop- 
erly within  the  section  at  all,  and  if  so,  the  amount  that  should 
be  allowed  as  sufficient  indemnity  to  the  party  succeeding. 
The  legislature  in  making  the  provision  had  reference  to  pro- 
ceedings in  an  action  in  those  courts  which  ordinarily  exercise 
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original  jurisdiction,  and  not  to  proceedings  in  an  appellate 
court,  and  such  seems  to  be  the  view  of  the  court  in  Wolfe  v. 
Van  Nostrand  (2  N.  Y.  570).  It  is  quite  true  that  the  Gen- 
eral Term  may  properly  be  said  to  be  a  court  of  original 
jurisdiction  when  deciding  a  controversy  submitted  to  it  upon 
an  agreed  case,  but  so  far  as  concerns  the  present  question  the 
judgment  may  be  treated  as  the  determination  of  an  appeal, 
and  it  seems  to  us  that  such  a  case  is  not  within  the  letter  or 
the  spirit  of  the  statute.  On  this  ground,  therefore,  the  order 
appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Matnard,  J.,  not  sitting. 

Order  affirmed. 


183    212 
136    352 

188  242]        The  Rochester  Railway  Company,  Appellant,  v,  Wiluam 
^^^  *^7)  H.  Robinson,  Respondent. 

It  is  good  pleading,  under  the  Code  of  Civil  Procedure,  to  state  facta 
according  to  their  legal  effect,  and  where  the  fact  to  be  stated  is  the 
result  of  other  facts,  the  resultant  facts,  not  those  furnishing  evidence 
thereof,  should  be  stated. 

Where  a  statute  requires  a  statement  in  a  pleading  of  certain  facts,  the 
existence  of  which  is  made  a  condition  precedent  to  the  relief  sought, 
an  allegation  in  the  language  of  the  statute  is  sufficient. 

Upon  an  application  by  a  railroad  corporation  for  the  appointment  of  com- 
missioners to  condemn  lands  for  its  corporate  uses,  the  petition,  follow- 
ing the  language  of  the  Code  of  Civil  Procedure  (§  3360,  subd.  7;  see 
chap.  95,  Laws  of  1890),  stated  that  'Mt  is  the  intention  of  the  plaintiff, 
in  good  faith,  to  complete  the  work  or  improvement  for  which  the  prop- 
erty is  to  be  condenmed;  and  that  all  the  preliminary  steps  required  by 
law  have  been  taken  to  entitle  him  to  institute  the  proceeding."  It  was 
objected  that  the  petition  did  not  state  facts,  but  only  legal  conclusions 
of  the  petitioner,  and  was,  therefore,  insufficient  to  confer  Jurisdiction. 
This  objection  was  sustained  and  the  application  denied.  HM^  errort 
that  the  proceeding  being  one  regulated  by  statute,  the  petitioner  had  a 
right  to  adopt  the  language  of  the  statute. 

(Argued  April  13,  1892;  decided  May  3,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
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of  June,  1891,  which  affirmed  an  order  of  Special  Term,  deny- 
ing an  application  for  the  appointment  of  commissioners  to 
condemn  lands   for   railroad   purposes,  and   dismissing   the 
proceedings.  • 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Theodore  Bacon  for  appellant.  The  petition  was  not 
defective.  (Code  Civ.  Pro.  §§  3357,  3384;  Laws  of  1884, 
chap.  252 ;  In  re  N.  T.,  W.  S.  cfe  B.  R.  R.  Co.,  64  How.  Pr. 
216;  In  re  N.  Y.,  L.  cfe  W.  R.  R.  Co.,  99  K  Y.  12;  Austin 
V.  Goodrich,  49  id.  266.)  Even  under  general  rules  of  plead- 
ing, without  the  aid  of  a  statutory  provision  expressly  declar- 
ing what  should  be  sufficient,  it  has  been  held  that  statements 
of  "resultant  facts,"  even  where  such  facts  involve  also  a  legal 
conclusion,  are  all  that  is  required.  {Ford  v.  Bdbcock,  2 
Sandf.  518 ;  Cole  v.  Jesmp,  6  Seld.  96 ;  SchZuter  v.  B.  8. 
Bank,  117  N.  Y.  125 ;  Betts  v.  Bache,  14  Abb.  Pr.  279.) 

John  Desmond  for  respondent.  The  petition  shows  no 
facts  entitling  the  plaintiff  to  invoke  the  power  of  eminent 
domain.  (Code  Civ.  Pro.  §  3359 ;  Laws  of  1884,  chap.  252 ; 
In  re  8.  B.  R.  R.  Co.,  53  Hun,  131 ;  Const.  N.  Y.  art  3,  §  17.) 
The  petition  is  defective  in  that  it  fails  to  state  the  objects  and 
purposes  of  the  incorporation  of  the  petitioner.  (Code  Civ. 
Pro.  §  3360 ;  96  N.  Y.  351 ;  In  re  R.  E.  R.  Co.,  123  id.  851.) 
The  petition  is  also  defective  in  not  stating  the  facts  showing 
what  has  been  done  for  the  purpose  of  agreeing  with  the 
owner,  the  offer  made  to,  and  the  sum  demanded  by  the  owner. 
(Code  Civ.  Pro.  §  3360 ;  In  r^  March,  71  K  Y.  315 ;  M.  E. 
R.  Co.  V.  Dcminich,  27  K  Y.  S.  R.  576 ;  In  re  N.  T.  C.  R. 
R.  Co.,  36  Hun,  355.)  This  petition  is  also  defective  in  simply 
stating  that  all  of  the  preliminary  steps  required  by  law  have 
been  taken  to  entitle  it  to  institute  these  proceedings.  (33 
Hun,  695 ;  71  N.  Y.  318 ;  Austin  v.  Goodrich,  49  id.  266 ; 
In  re  Ma/rsh,  71  id.  315 ;  In  re  R.  E.  R.  Co.,  123  id.  351.) 
The  foregoing  points  also  show  that  the  petition  is  defective 
in  not  stating  the  other  facts  required  by  its  charter  and  the 
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act  under  which  it  is  organized,  so  that  the  court  can  see  that 
H  has  complied  with  the  law  in  every  respect.  {In  re  R.  E. 
R.  Co.,  123  N.  Y.  351 ;  State  v.  N.  Y.  cfe  N.  J.  T.  Co.,  16 
N.  J.  188.)  The  order  of  the  General  Term  is  not  appealable 
to  this  court  for  the  reason  that  it  is  not  final.  (Code  Civ. 
Pro.  §  190 ;  BarTcer  v.  Cocks,  50  N.  Y.  689 ;  ElhoeU  v.  John- 
son, 74  id.  80 ;  In  re  Latz,  110  id.  661 ;  Roe  v.  Boyle^  81  id. 
305.) 

Maynard,  J.  The  plaintiff  is  a  street  surface  railroad  cor- 
poration and  has  authority,  under  the  Railroad  Law,  to  con- 
demn real  property  for  its  corporate  uses.  The  defendant  is 
the  owner  of  premises  upon  one  of  the  streets  in  the  city  of 
Rochester,  along  which  the  plaintiff  proposes  to  construct  and- 
maintain  its  roadway.  For  such  a  purpose  it  is  necessary  to 
have  an  easement  upon  defendant's  property,  and  not  being 
able  to  agree  with  him  for  its  purchase,  the  plaintiff  instituted 
this  proceeding  under  the  condemnation  law  by  the  presenta- 
tion of  a  petition  to  the  Monroe  Special  Term,  August  25, 
1890. 

The  proceeding  was  dismissed  and  the  application  for  the 
appointment  of  commissioners  of  appraisal  denied,  upon  the 
sole  ground  that  the  petition  was  fatally  defective  in  not  set- 
ting forth  the  facts  showing  that  all  the  conditions  precedent 
to  be  observed  by  the  plaintiff  before  it  can  take  property  for 
a  public  use  against  the  will  of  the  owner,  had  been  performed. 

In  this  respect  the  averment  in  the  petition  is  a  literal  com- 
pliance with  the  provisions  of  subdivision  7  of  section  3360  of 
the  Code. 

It  is  objected  to  this  form  of  pleading  that  it  does  not  state 
facts,  but  only  the  legal  conclusions  of  the  pleader,  and  that  it 
is,  therefore,  insufficient  to  confer  jurisdiction  upon  the  court 
to  proceed  with  the  matter  and  ent«r  final  judgment  of  con- 
demnation. We  do  not  think  the  objection  is  tenable.  It  is 
a  sufficient  answer  to  such  a  criticism  that  the  whole  proceed- 
ing is  regulated  by  statute,  and  that  upon  this  point  the  law 
luup  defined  with  precision  and  exactness  the  form  and  sub* 


1892.]  R  R  Co.  V.  Robinson.  245 

Opinion  of  the  Court,  per  Maynard,  J. 


stance  of  the  allegation  required.  The  legislature  does  not 
seem  to  have  left  any  room  for  doubt  or  construction  upon  the 
subject.  The  section  begins  with  a  declaration  that  the  pro- 
ceeding shall  be  initiated  by  the  presentation  of  a  petition, 
which  shall  set  forth  certain  specified  facts  enumerated  in  sub- 
divisions one  to  six  inclusive,  and  wherever  a  general  statement 
is  regarded  as  insufficient,  care  has  been  taken  to  provide  that 
facts  shall  be  stated  in  detail,  as  where  the  name  or  place  of 
residence  of  an  owner  cannot,  after  diligent  inquiry,  be  ascer- 
tained, it  may  be  so  averred  "  with  a  specific  statement  of  the 
extent  of  the  inquiry  which  has  been  made."  But  when  sub- 
division 7  is  reached  a  marked  change  in  the  phraseology  and 
grammatical  construction  of  the  section  occurs.  Instead  of 
requiring  specific  facts  to  be  stated  it  is  provided  that  the  peti- 
tion shall  contain ;  '^  A  statement  that  it  is  the  intention  of  the 
plaintiff,  in  good  faith,  to  complete  the  work  or  improvement 
for  which  the  property  is  to  be  condemned,  and  that  all  the 
preliminary  steps  required  by  law  have  been  taken  to  entitle 
him  to  institute  the  proceeding," 

This  change  is  significant,  and  was  evidently  intentional, 
and  we  are  not  at  liberty  to  import  into  the  paragraph  pro- 
visions and  requirements  which  the  framers  of  the  law  have 
purposely  omitted  from  it.  While  the  plaintiff  might,  if  he 
should  so  elect,  set  forth  the  several  acts  done  bv  him  which 
constitute  the  preliminary  steps  referred  to,  yet  he  may  adopt 
the  language  of  the  statute,  and  in  the  concise  form  there  pre- 
scribed tender  an  issue  to  the  defendant  upon  this  branch  of 
his  case.  Tlie  latter  cannot  be  prejudiced  by  such  a  practice. 
What  the  law  requires  the  plaintiff  to  do  before  the  commence- 
ment of  the  proceeding,  is  as  well  known  to  the  one  party  as 
the  other.  If  the  defendant  has  knowledge  that  any  prelimi- 
nary step  required  has  not  been  taken,  he  can,  under  section 
3365,  put  the  allegation  in  issue  by  a  specific  denial  or  by 
including  it  in  a  general  denial  of  all  the  averments  of  the 
petition,  or  if  he  has  no  knowledge  ^r  information  sufficient  to 
form  a  belief  upon  the  subject,  by  a  denial  in  that  form,  and 
thus  compel  the  plaintiff  to  make  proof  of  compliance  with  all 
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the  statutory  requirements  or  fail  in  the  proceeding.  An  alle- 
gation of  this  kind  is  not  correctly  described  as  a  conclusion  of 
law.  It  is  the  avennent  of  a  fact,  one,  it  is  true,  which  is  a 
deduction  from  other  facts  known  to  the  pleader  to  have  an 
existence.  It  is  what  is  aptly  described  as  a  resultant  fact  or 
a  conclusion  of  fact,  and  it  is  such  facts  and  not  evidentiary 
facts,  which  should  be  alleged  in  a  pleading.  {Badeau  v. 
Niles,  9  Abb.  [N.  C]  48.) 

A  statement  is  not  to  be  deemed  any  the  less  a  statement  of 
fact  because  its  ascertainment  may  depend  upon  some  princi- 
ples of  law  applicable  to  various  other  facts  and  circumstances 
{Prichhardt  v.  Robertson^  4  Civ.  Pro.  Rep.  112),  and  it  has 
always  been  held  to  be  good  pleading  under  the  Code,  to  state 
facts  according  to  their  legal  effect.  {Brown  v.  Champliny 
66  K  Y.  214 ;  Thayer  v.  Gile,  42  Hun,  268.) 

"  Pleadings  are  not  now  to  be  strictly  construed  against  the 
pleader,  and  averments  which  sufficiently,  point  out  the  nature 
of  the  pleader's  claim,  are  sufficient,  if  under  them,  upon  a 
trial  of  the  issue,  he  would  be  entitled  to  give  all  the  necessary 
evidence  to  establish  his  claim.'  {Bemey  v.  DrexeL^  33  Hun, 
34-37.)  An  allegation  that  due  proceedings  liad  been  taken 
to  establish  a  mechanics'  lien,  was  held  on  demurrer  to  be 
good.  {McCorJde  v.  HeTrmmin^  22  State  Rep.  519.)  In  pro- 
viding that  the  plaintiff  may  allege  in  this  general  way  the 
performance  of  the  necessary  statutory  conditions  precedent, 
the  legislature  has  not  introduced  a  novel  rule  of  pleading ; 
it  has  simply  followed  a  declared  policy  upon  this  general 
subject,  which  first  appeared  in  section  162  of  the  Code  of 
1848  and  was  re-enacted  as  section  533  of  the  present  Code. 

It  is  there  provided  that  in  pleading  the  performance  of  a 
condition  precedent  in  a  contract,  it  is  not  necessary  to  state 
the  facts  constituting  performance,  but  the  party  may  state 
generally  that  he  duly  performed  all  the  conditions  on  his  part, 
and  if  the  allegation  is  controverted  he  must  on  the  trial  estab- 
lish performance.  The  legislature  evidently  faikd  to  discover 
any  good  reason  why  it  would  not  be  equally  safe  and  proper 
to  permit  the  performance  of  statutory  conditions  precedent  to 
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be  pleaded  in  the  same  way.  A  like  rule  has  been  adopted 
with  reference  to  pleading  a  judgment,  or  other  determination, 
of  a  court  or  officer  of  special  jurisdiction.  (Code,  §  532.)  It 
works  no  hardship  to  the  defendant,  but  really  affords  him 
greater  latitude  of  pleading,  for  if  but  a  single  step  has  been 
omitted,  he  can  safely  deny  tlie  general  allegation  and  thus 
compel  the  plaintiff  to  make  proof  of  performance  of  every 
essential  condition. 

These  conclusions  do  not  involve  any  relaxation  of  the  rule 
of  construction,  which  requires  that  statutes  which  seek  to 
deprive  the  citizen  of  his  property  against  his  will  shall  be 
strictly  construed.  The  law  under  consideration  does  not 
authorize  the  taking  of  the  property  of  anyone.  It  merely 
prescribes  the  method  of  judicial  procedure  in  those  cases 
where  by  virtue  of  the  provisions  of  some  other  law,  the  exer^ 
cise  of  the  right  of  eminent  domain  has  been  conferred  for 
public  purposes.  It  is  to  receive  the  same  liberal  construction 
as  the  other  provisions  of  the  Code,  which  regulate  the  practice 
in  actions  and  proceedings  in  courts  of  justice,  without  regard 
to  the  magnitude  or  value  of  the  property  rights  which  may 
be  involved.  The  plaintiff  is  not  relieved  of  the  necessity  of 
making  strict  proof  of  its  right  to  take  the  defendant's  prop- 
erty, provided  the  allegations  of  the  petition  are  controverted. 
If,  upon  the  trial,  it  is  unable  to  sliow  that  every  preliminary 
step,  which  is  of  the  substance  of  the  proceeding,  has  not  been 
taken,  its  effort  to  impose  an  additional  burden  upon  the  prem- 
ises of  the  defendant  will  be  defeated ;  but  the  question  here 
is  one  of  pleading  and  not  of  proofs. 

The  orders  of  the  General  and  Special  Terms  should  be 
reversed  and  the  proceeding  remitted  to  the  Supreme  Court 
for  further  proceedings  upon  the  petition,  without  costs  of  the 
appeals  in  this  court  and  the  Supreme  Court  to  eitlier  party  aa 
against  the  other. 

All  concur. 

Ordered  accordingly. 
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Patrick  Cudahy  et  al.,  Appellants,  v.  Clarke  D.  Bhinehart 

as  Sheriff,  etc.,  Respondent. 

Where  there  are  several  attaching  creditors  of  the  same  property,  the  title 
of  the  debtor  to  which,  is  in  dispute,  and  on  demand  some  give  indemnity 
to  the  sheriff  and  others  refuse  to  do  so,  the  latter,  where  it  appears  that 
the  sheriff  acted  in  good  faith  and  fully  apprised  them  of  the  facts,  will 
be  precluded  from  claiming  the  avails  of  the  attached  property,  although 
their  attachments  were  prior  to  those  of  the  creditors  who  gave  indemnity. 

Where  an  order  of  Oeneral  Term  reversing  a  judgment,  in  an  action  tried 
by  the  court  or  a  referee,  does  not  state  that  the  reversal  was  on  questions 
of  fact,  for  the  purposes  of  review  here,  the  record  imports  conclusively 
that  the  reversal  was  on  questions  of  law  only  ;  and  this,  although  the 
opinion  of  the  General  Term  shows  that  it  was  upon  the  facts. 

In  such  a  case  it  is  incumbent  upon  the  respondent  here  in  order  to  sustain 
the  order  of  reversal  to  point  out  some  ruling  and  exception  taken  on 
the  trial,  and  where  the  findings  of  the  trial  court  sustain  the  judgment 
and  there  are  no  findings  or  requests  to  find  the  fact  upoil  which  the 
reversal  was  based,  and  no  exceptions  to  any  ruling  thereon  appear,  the 
order  must  be  reversed. 

This  presumption  that  the  Qeneral  Term  proceeded  upon  questions  of  law 
applies  to  appeals  from  reversals  only;  it  does  not  preclude  this  court 
from  presuming  that  an  affirmance  was  upon  the  facts. 

In  an  action  against  a  sheriff  to  recover  damages  for  an  alleged  false  return 
upon  an  execution,  judgment  was  rendered  for  plaintiffs  upon  a  referee's 
report,  w^hich  contained  findings  of  fact  sustaining  it.  Both  parties 
appealed,  the  plaintiff  claiming  that  the  award  of  damages  was  insuffi- 
cient ;  the  Greneral  Term  reversed  the  judgment  on  defendant's  appeal, 
holding  that  plaintiffs  were  not  entitled  to  recover  anything.  The  order 
of  reversal  did  not  state  it  was  upon  the  facts  and  no  exceptions 
appeared  in  the  case.  Held,  that  while  the  order  of  reversal  could  not 
be  sustained  on  appeal  to  this  court,  it  was  in  effect  an  afiirmance  of  so 
much  of  the  judgment  as  denied  plaintiffs'  claim  for  damages  beyond 
the  amount  recovered,  which  affirmance  was  presumably  upon  the  facts; 
and  that,  therefore,  this  court  had  no  power  to  correct  the  error,  if  any, 
in  this  respect  and  could  not  award  to  plaintiff  a  larger  judgment  than 
that  of  the  trial  court. 

(Argued  April  18,  1892;  decided  May  8,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  the  second 
Monday  of  May,  1891,  which  reversed  a  judgment  in  favor  of 
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plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  granted  a  new  trial.  Said  order  did  not 
state  that  the  reversal  was  upon  the  facts. 

This  action  was  brought  to  recover  damages  for  an  alleged 
false  return  of  an  execution  issued  to  defendant,  as  sheriff  of 
Kings  county,  in  an  action  commenced  by  plaintiffs  against 
John  H.  Bani  and  Patrick  C.  Turner,  August  14,  1889. 

It  was  admitted  upon  the  trial  that  on  March  12, 1889,  three 
attachments  were  issued  to  defendant  in  actions  against  Bani 
&  Turner.  The  second  one  so  deUvered  being  in  the  action 
brought  by  plaintiffs.  The  deputy  sheriff,  upon  the  receipt  of 
the  first  warrant  of  attachment;  went  to  the  warehouse  of  C. 
B.  Lockwood  &  Co.,  where  it  was  claimed  that  certain  mer- 
chandise belonging  to  Bani  &  Turner  was  located,  but  was 
informed  by  the  gentleman  in  charge  that  no  goods  belonging 
to  said  firm  were  in  their  possession.  The  next  day  the  deputy 
again  went  to  the  warehouse  on  the  same  errand,  but  had  with 
him  on  this  occasion  all  three  attachments.  On  the  sixteenth  of 
August  he  was  served  with  a  certificate  from  Lockwood  &  Co., 
fitating  that  they  had  no  goods  belonging  to  Bani  &  Turner  in 
their  possession.  On  that  day  he  entered  the  warehouse  and 
certain  snoods  wei'e  pointed  out  to  him  as  belonging  to  Bani  & 
Turner.  The  warehouseman,  however,  refused  to  hold  the 
goods  in  the  sheriff's  name  and  the  sheriff  informed  all  the 
attaching  creditors,  including  the  plaintiffs,  that  if  they  wished 
him  to  seize  and  remove  the  goods  they  would  have  to  furnish 
him  with  bonda  The  other  attaching  creditors  gave  the  bonds 
required  and  the  goods  were  thereupon  removed  by  the  sheriff 
and  subsequently  sold ;  no  bond  was  given  by  the  plaintiffs  up 
to  the  time  the  goods  were  taken  from  the  warehouse,  they 
having  refused  so  to  do,  and  none  was  given  by  them  so  far  as 
the  levy  in  question  was  concerned.  The  property  taken  from 
the  warehouse  was  sold  on  two  different  occasions,  viz.,  Sep- 
tember 23  and  October  16,  1889.  The  proceeds  of  the  sales 
amounted  to  $3,799,  which  was  paid  to  the  other  attaching 
creditors.     The  amount  realized  upon  the  second  sale  was  $520. 

Judgment  was  recovered  on  the  2l8t  day  of  November, 
SicKBLs— Vol.  LXXXVIII.        32 


250  CuDAHY  et  al.  V,  Rhinbhaet.  [May, 


Statement  of  case. 


1889,  in  plaintiflEs'  action  and  execution  levied  thereon,  which 
was  returned  by  the  sherilS  wholly  unsatisfied.  The  judgment 
below  gave  plaintifis  $520  (the  proceeds  of  the  second  sale)^ 
with  interest.  From  tliis  judgment  appeals  were  taken  both 
by  the  plaintiffs  and  the  defendant.  The  case  was  heard  at 
the  General  Terra  in  May,  1890,  and  judgment  was  rendered 
reversing  the  judgment  of  the  Special  Term. 

John  J.  Macklin  for  appellants.  The  order  of  the  Gteneral 
Term  does  not  state  that  the  rever^  was  made  upon  questions 
of  fact  as  well  as  law.  It  must  be  presumed  that  the  reversal 
was  based  upon  questions  of  law  only.  {Roberts  v.  TobiaSy 
120  N.  Y.  1.)  If  the  plaintiffs  were  guilty  of  laches  it  did 
not  affect  their  rights,  nor  did  they  thereby  lose  their  priority, 
{Peck  V.  Tiffany,  2  K  Y.  451 ;  Pach  v.  Gilbert,  124  id.  619, 
620 ;  Lamed  v.  Vredenby/rg,  7  How.  Pr.  379  ;  8  id.  77 ;  Camp 
V.  Chesterfield,  5  Den.  182 ;  Code  Civ.  Pro.  §§  1406, 1408.) 
If  a  creditor  can  in  any  case  lose  his  priority  because  of  his 
failure  to  indemnify  the  sheriff  before  a  levy,  it  must  appear 
that  a  demand  has  been  made  for  security  and  that  it  was 
deliberately  refused.  (Drake  on  Attachments  [6th  ed.],  §  189 ; 
Smith  V.  Osgood,  46  N.  H.  178 ;  Kneeland  on  Attachment, 
§§  471-475,  502.)  Defendant  is  estopped  from  now  claiming 
that  he  was  guilty  of  unlawful  acts  in  seizing  and  selling  prop 
erty  of  other  persons  and  paying  over  the  proceeds.  {T,  JV, 
Bank  V.  FUiott,  42  Hun,  122.) 

Charles  Putzel  for  respondent.  The  appeal  to  this  court 
should  not  be  considered  on  its  merits.  {Andrews  v.  Lyng, 
94  K  Y.  16;  Ehrichs  v.  De  MiU,  75  id.  370-874;  Wolsten- 
holme  V.  W.  F,  M.  Co.,  64  id.  272 ;  Foot  v.  JE.  L.  Ins.  Co., 
61  id.  571,  578  ;  Whitehead  v.  Kennedy,  69  id.  462 ;  Guern- 
sey V.  Miller,  80  id.  181 ;  CromweU  v.  Burr,  12  Wkly.  Dig. 
120 ;  Meyer  v.  City  of  Loui^ille,  26  Barb.  609 ;  Hooper  v. 
Beecher,  109  N.  Y.  608 ;  Fairbanks  v.  Corlies,  1  Abb.  Pr. 
155.)  No  lien  is  acquired  by  a  party  under  an  attachment 
unless  an  actual  seizure  of  the  property  by  the  sheriff  takes 
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place  under  said  attachment.  (Code  Civ.  Pro.  §  649 ;  Warner 
V.  K  If.  Bank,  115  N.  Y.  261,  255 ;  Flpnpton  v.  BigdoWy 
4  Civ.  Pro.  Rep.  189 ;  SmUh  v.  Orger,  42  N.  Y.  132 ;  43  Barb. 
187 ;  Lynch  v.  Crary,  52  N.  Y.  181,  182 ;  Rodgers  v.  Bon^ 
ner,  45  id.  379,  382 ;  Pack  v.  GHheH,  17  Civ.  Pro.  Rep.  399; 
124  N.  Y.  612,  619 ;  Learned  v.  Vandenhxirgh,  8  How.  Pr. 
77 ;  7  id.  379  ;  Smith  on  Sheriffg,  256 ;  Crocker  on  Sheriffa, 
§  370 ;  Mnrf ree  on  Sheriffs,  §  262.)  It  may  be  contended  by 
plaintiff,  their  attachment  being  delivered  into  the  hands  of 
the  sheriif  prior  in  time  to  that  of  the  third  attaching  creditor, 
that,  therefore,  they  hold  a  prior  lien  npon  all  property  subse- 
quently levied  upon.  The  language  of  the  Code  prevents  any 
such  unreasonable  rule.  (Code  Civ.  Pro.  §§  697,  1406 ;  Yale 
V.  MaMhewa,  20  How.  Pr.  430 ;  Burhha/rdt  v.  Sandford,  7 
id.  329 ;  Lamed  v.  Yam^denbiirgh,  8  id.  77  ;  Wade  on  Attach. 
§§  32,  248.)  The  sheriff's  right  to  demand  indemnity  before 
executing  the  attachment  upon  the  property  is  undoubted,  and 
egpecially  is  this  the  case,  where  the  property  to  be  seized  is 
not  in  the  hands  of  the  debtor  himself,  but  in  the  hands  of 
some  third  person,  and  where  the  title  is  disputed.  {Cham- 
herlain  v.  Better,  18  N.  Y.  115 ;  Smith  v.  Osgood,  46  N.  H 
178 ;  Smith  v.  Cicotte,  11  Mich.  383 ;  Shriver  v.  Ha/rhaugh 
37  Penn.  St.  390  ;  Bond  v.  Ward,  7  Mass.  123 ;  Taumsend  v 
Aeury,  26  Minn.  203;  Drake  on  Attachments,  §  189;  Waples 
on  Attachments,  147,  150 ;  Croker  on  Seizures,  §§  371,  464 
1  Bumsey's  Pr.  527;  Herman  on  Executions,  §277,  1875 
Freeman  on  Executions,  §  254 ;  Code  Civ.  Pro.  §  657 ;  Per- 
kins V.  Pitman,  34  K  H.  261 ;  Bond  v.  Ward,  7  Mass.  123 
Kellogg  v.  Oriffin,  17  Johns.  274 ;  Van  Loam,  v.  Kline,  10 
id.  129 ;  Sterling  v.  Welcome,  20  Wend.  238 ;  Comett  v.  Cook, 
7  Cow.  315 ;  Ihinderdale  v.  Sauvestre,  13  Abb.  Pr.  116 ; 
Price  V.  Shipps,  16  Barb.  585 ;  Sloeum  v.  Blackburn,  IS 
Ark.  309 ;  Wise  v.  Darby,  9  Mo.  131 ;  Alhertson  v.  Blaxikr 
hum,  28  Ala.  701 ;  Truits  v.  Ludwig,  25  Penn.  St.  145 ; 
Mickie  v.  P.  Bamk,  4  How.  [Miss.]  130.)  The  bond  and  the 
written  instructions  are  parts  of  one  instrument,  and  must  be 
construed  together.    {Chester  v.  Bank  of  Kingston,  16  N.  Y. 
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336  ;  Clark  v.  Woodruff  83  id.  518.)  Plaintiffs  are  precluded 
from  a  recovery  in  this  action  for  the  reason  that  they  have 
failed  to  make  out  any  case  against  the  defendant.  (Miirfree 
on  Sheriffs,  §  937;  Nash  v.  Wh'dney^  39  Me.  341 ;  Commonr 
wealth  V.  Lelar^  1  PhiL  333 ;  CorarrumweaUh  v.  McCoy ^  8 
Watts.  154 ;  34  Am.  Dec.  445 ;  Commonwealth  v.  Coutner^ 
21  Penn.  St.  274;  Eeetof*  v.  Clark,  12  Hun,  189.) 

Andrews,  J.  The  order  of  the  General  Term  is  general, 
end  as  it  does  not  state  that  the  reversal  was  upon  the  facts, 
the  only  question  we  can  consider  is  whether,  upon  any  ques- 
tion of  law  presented  by  any  exception,  the  reversal  was  justi- 
fied. It  appears  from  the  opinion  that  the  General  Term  pro- 
ceeded upon  three  grounds :  (1)  that  title  to  the  attached  prop- 
erty was  not  shown  to  have  been  in  Bani  &  Turner,  the  defend- 
ants in  the  attachment ;  (2)  that  the  sheriff  demanded  of  the 
plaintiffs  a  bond  of  indemnity  against  the  seizure  of  the  prop- 
erty, which  was  refused,  and  (3)  that  the  bond  given  by  the 
plaintiffs  was  only  intended  to  indemnify  the  defendant  against 
the  seizure  of  certain  property  not  found. 

The  difficulty  in  the  way  of  maintaining  the  reversal,  or  of 
examining  here  the  questions  upon  which  the  reversal  pro- 
ceeded, lies  in  the  circumstance  that  the  facts  upon  which  these 
questions  depend  were  not  found,  nor  was  any  request  made 
to  find  them,  and  there  is  no  exception  to  any  ruling  upon 
either  of  the  questions  upon  which  the  reversal  was  founded. 
The  General  Term  could  reverse  on  tlie  facts,  in  the  absence 
of  any  exception.  {Roberta  v.  Tobias,  120  N.  Y.  1.)  If  the 
order  of  reversal  had  stated  that  the  reversal  was  on  the  facts, 
it  would  then  become  the  duty  of  the  court  to  ascertain  from 
the  record  whether  there  was  any  evidence  to  sustain  the  con- 
clusion of  the  General  Term.  But,  as  the  record  stands,  import- 
ing conclusively  for  the  purpose  of  review  here,  that  the  reversal 
Dvas  on  questions  of  law  only,  it  is  incumbent  on  the  respondent, 
in  order  to  sustain  the  order,  to  point  out  some  ruling  and  excep- 
tion taken  on  the  trial,  which  was  erroneous.  No  such  ruling  or 
exception  appears.    Upon  the  findings  of  the  trial  court,  which 
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do  not  touch  the  questions  raised  by  the  General  Term,  the  judg- 
ment awarding  damages  to  the  plaintiffs  was  justified,  and  we 
cannot  go  outside  of  such  findings  in  search  of  other  facts, 
which,  if  they  had  been  found,  would  have  required  a  different 
result,  especially  as  none  of  the  facts  upon  which  the  General 
Term  proceeded  can  be  said  to  have  been  uncontroverted. 
No  other  course  is  open  to  us,  therefore,  except  to  reverse  the 
order  of  reversal. 

But  the  plaintiffs  claim  that  a  larger  judgment  should  have 
been  awarded  them  than  was  given  by  the  trial  judge,  and  that 
this  court  should  correct  the  error  iu  that  respect.  But  in  this 
contention,  the  plaintiffs  encounter  the  difficulty  that  the  Gen- 
eral Term  had  power  to  reverse  or  affirm  on  the  facts,  and  it 
reversed  the  order  on  the  defendant's  appeal,  and  held  that  the 
plaintiffs  ought  not  to  have  recovered  anything,  thereby  prac- 
tically affirming  the  finding  of  the  trial  judge  so  far  as  it 
excluded  a  recovery  beyond  the  $560,  and  reversing  his  finding 
as  to  that  sum.  There  was  evidence  tending  to  show  that  the 
plaintiffs  had  refused  to  indemnify  the  sheriff  for  the  seizure  of 
the  property  under  their  attachment  and  that  the  bond  subse- 
quently given  by  them  was  given  for  a  specific  and  different 
purpose,  and  that  the  plaintiffs  accompanied  its  delivery  with 
written  directions  supplementing  the  previous  understanding 
that  the  bond  was  not  to  be  treated  as  having  any  relation  to 
the  property  previously  seized  under  the  several  attachments. 

We  think  it  is  a  sound  principle  that  where  there  are  several 
attaching  creditors  of  the  same  property,  the  title  to  which  is 
in  dispute,  and  on  demand  some  give  indemnity  to  the  sheriff 
and  others  refuse  to  do  so,  the  latter  will  be  precluded  from 
claiming  the  avails  of  the  attached  property,  though  their 
attachment  may  be  prior  to  that  of  those  who  give  indemnity. 
The  sheriff  is  bound  to  act  with  openness  and  good  faith,  and 
must  fully  apprise  the  parties  of  the  facts  of  the  situation,  and 
where  this  is  done  and  any  creditor  refuses  to  give  indemnity, 
it  would  be  very  inequitable  to  permit  him  to  stand  by  and 
leave  subsequent  attaching  creditors  to  take  the  responsibility 
and  fight  the  battle,  and  iu  case  they  are  successful,  take  the 
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fruits  of  the  victory.  The  principle  stated  was  adopted  by 
the  court  below  and  is  supported  by  authority.  {Smith  v. 
Osgood,  46  N.  H.  178 ;  see  Drake  on  Attachments,  §  189.) 

The  General  Term  had  power  to  affirm  on  the  facts  the 
judgment  denying  the  plaintifEs'  claim  for  damages  beyond 
the  sum  recovered,  and  this  is  substantially  the  effect  of  the 
order  of  reversal.  This  is  an  answer  to  the  claim  now  made 
that  the  court  should,  in  disposing  of  the  appeal^  go  beyond  a 
simple  reversal  of  the  order  of  the  General  Term.  The  statute 
does  not  preclude  the  court  from  presuming  that  an  affirmance 
by  the  General  Term  was  upon  the  facts.  The  presumption 
that  the  court  below  proceeds  on  questions  of  law,  applies  to 
^appeals  from  reversals  only  (Code  Civ.  Pro.  §  1338),  and  here, 
as  we  have  said,  the  order  of  the  General  Term,  though  a 
reversal  in  form,  was  an  affirmance  of  the  trial  court  upon  the 
claim  to  recover  a  sum  beyond  the  amount  of  the  original 
judgment.  The  result  is  that  the  plaintifb  are  only  entitled 
to  have  the  original  judgment  restored. 

The  order  should  be  reversed  and  the  judgment  of  the  Special 
Term  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


The  People  of  the  State  of  New  York,  Eespondent,  v. 
Aaron  A.  DeGbauw  et  al.,  Appellants. 

Plaintiff's  complaint  set  forth  the  incorporation  of  a  plank-road  company  in 
1852,  for  a  term  of  thirty  years  and  alleged,  in  substance,  the  expiration  of 
its  charter;  that  defendants  without  being  incorporated  act  as  a  corpora- 
tion in  the  name  of  the  extinct  company,  exercising  jurisdiction  over  a 
public  highway,  maintaining  toll  gates  and  collecting  tolls,  etc.  An 
injunction  was  asked  for  restraining  such  action.  Defendants'  answer 
denied  that  they  were  illegally  exercising  the  franchises  of  the  plank- 
road  company  and  alleged  that  they  were  acting  as,  and  using  the 
rights  and  franchises  of  a  turnpike  company  duly  incorporated  in 
1812.  It  was  admitted  on  the  trial  that  before  the  action  was  com- 
menced a  meeting  of  the  stockholders  of  the  plank-road  company 
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and  of  the  turnpike  company  was  held  and  that  persons  claiming  to  be 
stockholders  in  the  latter  company  were  elected  directors  and  officers, 
and  since  that  time  the  road  has  been  operated  under  the  direction 
of  said  company  as  a  toll  road.  The  existence  of  the  turnpike  company 
was  not  limited  by  its  charter  to  any  particular  time  and  it  was  not 
shown  to  have  been  dissolved;  it  was  not  made  a  party.  Eeld,  that 
the  averment  in  the  complaint  was  not  proved,  and  so,  that  it  was 
properly  dismissed,  without  regard  to  the  question  as  to  whether 
defendants'  organization  under  the  charter  of  the  turnpike  company 
was  legal  or  illegal. 
FexypU  v.  DeGrauw  (62  Hun,  224),  reversed. 

(Argued  April  19,  1892;  decided  May  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  16,  1891,  which  reversed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A.  N,  Weller  for  appellants.  The  court  cannot  restrain 
defendants  from  exercising  the  functions  and  performing  the 
duties  of  oflBcers  and  directors  of  the  turnpike  company,  nor 
from  operating  the  road  as  a  turnpike-road,  because  the  action 
is  not  brought  for  that  purpose,  nor  is  the  turnpike  corporation 
a  party  to  the  suit.  {Neudecher  v.  KohJher^  81  N.  Y.  296- 
301 ;  WrigU  v.  JDelafield,  25  id.  226 ;  Tooker  v.  ArrKmx^  76 
id.  397 ;  Bay  v.  (?.  cfe  Z.  C.  R.  R.  Co.,  107  id.  139  ;  PringU 
V.  WoohjDorth,  90  id.  510 ;  Kincaid  v.  DwineUe,  59  id.  548 ; 
«  B.  &  C.  793 ;  6  Cow.  26  ;  9  Cranch,  51 ;  4  Af^heat.  698 ;  13 
Lou.  496 ;  4  Paige,  481 ;  14  Pick.  63 ;  Bradt  v.  Benedict,  17 
N.  Y.  99 ;  Bemorest  v.  Flack,  128  id.  205  ;  In  re  B.  K  R. 
R.  Co.,  125  id.  484 ;  Adams  v.  Bush,  6  Hill,  271 ;  7  How. 
Pr.  476 ;  People  v.  M.  Co,,  9  Wend.  383 ;  Taver  v.  HaU,  46 
Barb.  361 ;  Hopk.  Ch.  354 ;  6  Cow.  211 ;  80  K  Y.  599 ;  In 
re  JV.  T,  E.  R.  R.  Co.,  70  id.  327.)  The  plank-road  company, 
at  the  time  of  its  organization,  having  purchased  all  the  stock 
of  the  turnpike  company  to  enable  it  to  acquire  the  road  and 
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road-bed,  the  charter  of  the  latter  company  is  without  further 
act  preserved,  and  its  corporate  life  continued  in  the  corporate 
life  of  the  plank-road  company,  until  the  dissolution  of  the 
latter  company,  when  the  turnpike  company  again  steps,  to  the 
front  and  becomes  a  turnpike  company,  with  the  same  direc- 
tors, officers,  powers  and  duties.  (2  R.  S.  1479,  §  10 ;  Laws 
of  1857,  chap.  643.)  It  is  true  the  amendment  of  section  10 
perpetuating  turnpike  charters  in  certain  cases  was  not  passed 
until  after  this  plank-road  company  had  acquired  the  stock  of 
the  turnpike  company,  but  that  makes  no  difference.  The 
amendment  was  retroactive  in  its  effect,  and  was  clearly  so 
intended  to  be.  {People  ex  rel,  v.  Spencer^  99  N.  Y.  225 ;  69 
id.  192,  196;  71  id.  371,  374;  1  Kent's  Comm.  435,  445;  43 
N.  Y.  130,  132 ;  22  Wend.  395 ;  47  K  Y.  330 ;  70  id.  228, 
236 ;  Potter's  Dwarris  on  Stat.  237 ;  45  K  Y.  356 ;  23  Hun, 
696 ;  93  N.  Y.  235  ;  3  Dem.  594 ;  91  N.  Y.  585 ;  93  id.  609 ; 
17  id.  449 ;  19  id.  207 ;  107  U.  S.  98  ;  106  id.  468 ;  Bamk  of 
Charlotte  v.  Bank  of  Baltimore^  92  id.  121 ;  Holmes  v.  ff.  <k 
W.  M.  Co,,  127  N.  Y.  252 ;  Angel  &  Ames  on  Corp.  §  771 ; 
Wild  v.  Jenkvns,  4  Paige,  481 ;  Phillips  v.  Wichhcmi^  1  id. 
590 ;  Laws  of  1854,  chap.  87,  §  6 ;  People  v.  N.  JR.  S.  R.  Co.y 
121  N.  Y.  586.)  The  court  has  no  power  to  determine,  in  the 
absence  of  the  turnpike  company  as  a  party,  the  duration  of 
the  estate,  nor  the  extent  of  the  rights  acquired  by  the  turn- 
pike company  in  the  old  highway  by  the  condemnatory  pro- 
ceedings taken  pursuant  to  its  charter  and  the  Turnpike  Acts 
of  1807.  In  case  of  dissolution,  it  becomes  property  in  the 
hands  of  its  directors  as  trustees.  (1  R.  S.  601,  §§  9,  10; 
PeopU  V.  O'Brien,  111  N.  Y.  2 ;  ComeU  v.  B.  <b  O.  T.  Co.y 
25  Wend.  569.) 

Francis  H.  Van  Vechten  for  respondent.  The  turnpike 
company  did  not  acquire  the  fee  in  the  public  highway  by 
reason  of  the  award  paid  to  the  highway  commissions  in  181 3-. 
{Ja^ikson  v.  Hathwway^  15  Johns.  453 ;  Maha/n  v.  N,  T,  G, 
R.  R.  Co.,  24  N.  Y.  660 ;  iT.  T.  Co.  v.  SmUh,  15  Barb.  857 ; 
Ireland  v.  O.  H.  <&  S.  P.  R.  Co.,  13  N.  Y.  533 ;  Beath  v. 
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Bannare,  50  id.  306 ;  Benedict  v.  Goit,  3  Barb.  466.)  The 
transfer  by  the  turnpike  company  of  its  railway,  toll-houses, 
etc.,  to  the  plank-road  company  operated  in  law  as  a  surrender 
of  its -charter.  {Slee  v.  Bhmn^  19  Johns.  456,  474,475; 
People  V.  Bank  of  Ilwhon^  6  Cow.  217;  Brings  v.  PennU 
man,  8  id.  387 ;  Bradt  v.  Benedwt,  17  N.  Y.  93,  96 ;  Mahan 
V.  N.  T.   a  R  B.   Co.,  24  id.  660 ;  Dartmouth  College  v. 

Woodward,  4  Wheat.  658;  BrinekerhoffN,  Brown,  7  Johns. 
Ch.  217 ;  People  v.  B.  R.  R.  Co.,  126  N.  Y.  29.)  The  charter 
of  the  Hempstead  and  Jamaica  Plank-road  Company  expired 
by  limitation  on  March  11,  1882.  {Sturges  v.  Vanderhilt,  73 
K  Y.  384;  Laws  of  1876,  chap.  135,  §  6;  Laws  of  1878, 
chap.  121 ;  I^ws  of  1879,  chap.  253,  §  2 ;  People  v.  Walker, 
17  K  Y.  502;  F.  L.  cfe  T.  Co.  v.  Clowes,  3  id.  470;  A,  cfe  C 
P.  R.  Co.  V.  Douglas,  9  N.  Y.  444.)  The  Hempstead  and 
Jamaica  Plank-road  Company  did  not  acquire  by  the  purchase 
of  stock  of  the  turnpike  company  in  1852,  the  right  to  reor- 
ganito  under  the  charter  of  said  turnpike  company  in  1890, 
and  to  operate  under  the  charter  of  the  turnpike  company  on 
the  expiration  of  the  charter  of  the  plank-road  company. 
{Talhnadge  v.  Pell,  7  N.  Y.  328 ;  Cooke  on  Stockholders, 
§  315 ;  Ely  v.  Ilolton,  15  N.  Y.  595 ;  Bay  v.  Gage,  36  Barb, 
448;  JV.  Y.  cfe  O.  M.  R.  R.  Co.  v.  Van  Horn,  57K  Y.  477; 
Benton  v.  Wickwire,  54  id.  229 ;  Moore  v.  Mansert,  49  id. 
332.)  The  resolutions  adopted  by  appellants,  August  27, 
1890, 4o  reorganize  under  the  turnpike  charter  did  not  revital- 
ize the  turnpike  company.  (Laws  of  1857,  chap.  643 ;  1  R, 
S.  chap.  18,  §  9.)  This  is  not  an  action  for  forfeiture  of 
charter  and  the  action  is  not  against  any  corporation  but 
against  individuals  who,  it  is  charged,  are  illegally  usurping 
corporate  rights,  franchises  and  privileges,  without  being  duly 
incorporated.    (Laws  of  1847,  chap.  210,  §  10 ;  Mahan  v.  iV^, 

T.  C.  R.  R.  Co.,  24  N.  Y.  660 ;  PeopU  ex  rel.  v.  Cook,  110 
id.  443 ;  Laws  of  1879,  chap.  441,  §  2.) 

Pbckham,  J.     This  action  is  brought  against  the  defendants 
for  the  purpose  of  obtaining  a  perpetual  injunction  against 
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them  enjoining  them  from  acting  as  a  plank-road  corporation. 
The  title  of  the  action,  as  contained  in  the  summons  and  com- 
plaint, after  naming  personally  the  defendants,  contains  this 
language :  "  Doing  business  under  the  name  and  style  of  the 
Hempstead  and  Jamaica  Plank-road  Company,  and  John  Doe 
and  Richard  Roe,  whose  names  are  unknown  to  the  plaintiff, 
intending  thereby  to  designate  and  describe  all  persons  acting 
as  or  claiming  to  be  stockholders  in  said  Hempstead  Plank- 
road  company." 

The  complaint  set  forth  the  incorporation  of  the  Hempstead 
and  Jamaica  Plank-road  Company  in  March,  1852,  for  the 
term  of  thirty  years,  for  the  purpose  of  operating  a  plank-road 
from  the  village  of  Hempstead,  in  Queens  county,  to  the  vil- 
lage of  Jamaica,  in  the  same  county,  and  on  the  road  of  the 
Jamaica  and  Hempstead  Turnpike  Company.  It  alleged  the 
expiration  of  the  charter  in  March,  1882,  and  that  it  had  never 
been  renewed,  and  that  by  operation  of  law  it  had  ceased  to 
exist  at  the  time  last  mentioned.  It  further  alleged  that  the 
defendants,  without  being  incorporated,  act  as  a  corporation 
within  the  county  of  Queens,  under  the  name  and  style  of  the 
Hempstead  and  Jamaica  Plank-road  Company,  and  exercise 
within  that  county  corporate  rights,  privileges  and  franchises 
not  granted  to  them  by  the  law  of  the  state,  by  exercising 
jurisdiction  as  a  plank-road  company  over  the  public  highway, 
and  by  maintaining  toll-gates  on  it,  and  by  levying  and  col- 
lecting tolls  from  persons  using  it.  Upon  these  allegations 
the  judgment  of  the  court  was  asked  to  restrain  defendants 
from  acting  as  such  plank-road  corporation. 

The  cause  of  action  is  thus  plainly  seen  to  rest  in  the  fact 
that  these  defendants,  without  being  incorporated,  act  as  a 
corporation  under  the  name  and  style  of  the  plank-road 
company  above  named. 

Thus  acting  as  such  named  corporation,  and  without  being 
incorporated,  the  complaint  alleges  the  defendants  have  per- 
formed various  illegal  acts,  such  as  erecting  toll-houses  on  a 
highway  and  collecting  tolls.  These  acts  are  not  set  out  as 
separate  and  distinct  causes  of  action,  but  are  clearly  stated  flb 
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corporate  acts  performed  by  defendants  under  their  user  of 
the  name  of  the  old  plank-road  corporation  whose  charter  had 
expired  by  limitation,  but  whose  rights  and  privileges  the 
defendants  still  assumed  to  exercise. 

The  defendants  answered  by  denying  that  they  were  illegally 
exercising  the  privileges  or  franchises  of  the  plank-road  com- 
pany,  and  alleged  that  they  were  acting  as  and  using  the  rights, 
privileges  and  franchises  of  the  Hempstead  Turnpike  Com- 
pany, which  was  a  corporation  duly  organized  in  1812,  and 
still  subsisting. 

Th»  case  was  tried  upon  an  agreed  statement  of  the  facts, 
from  which  the  court  made  its  findings,  and  from  the  latter  it 
appeared  that  shortly  before  the  commencement  of  this  action 
a  meeting  of  the  stockholders  of  the  plank-road  company  and 
of  the  turnpike  company  was  held,  and  after  the  transaction 
of  other  business  (fully  set  forth  in  the  findings  of  facts),  the 
persons  claiming  to  bo  stockholders  in  the  turnpike  company 
elected  certain  of  the  defendants'  directors  in  such  company 
for  one  year  and  until  their  successors  were  appointed,  and  the 
directors  then  elected  these  defendants  who  have  appeared  in 
this  action  ofiScers  of  the  turnpike  company,  and  since  that 
time  the  road  has  been  run  and  operated  under  the  directions 
of  this  turnpike  company  as  a  toll  road. 

Upon  these  findings  the  Special  Term  dismissed  the  com- 
plaint, with  costs. 

Upon  appeal,  the  General  Term  reversed  the  judgment 
entered  upon  the  decision  of  the  court  below,  and  granted  a 
new  trial  From  that  order,  the  defendants  have  appealed 
here. 

The  General  Term  granted  a  new  trial  on  the  ground  that 
the  reorganization  under  the  turnpike  charter  was  illegal. 

We  think  the  Special  Term  judgment  was  right 

The  defendants  were  proceeded  against  expressly  and  solely 
upon  the  ground  of  their  assumption  of  the  corporate  name 
and  privileges  of  the  plank-road  corporation,  which,  as  the 
plaintiff  alleged,  was  a  corporation  that  had  expired  by  its 
own  limitation,  and  was  not  in  existence.    The  facts  were 
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agreed  upon,  and  from  them  it  appears  that,  in  truth,  the 
defendants  were  not  acting  in  any  such  capacity  or  assuming 
the  rights  of  any  such  corporation.  On  tlie  contrary,  they 
were  assuming  to  perform  the  acts  which  the  complaint  alleged 
were  illegal,  under  and  by  virtue  of  the  powers  of  another 
corporation  which  was  once  legally  incorporated  and  which 
they  claimed  was  still  in  existence.  That  corporation  was  not 
limited  in  its  existence  by  any  definite  time  and  was  not  shown 
to  have  been  dissolved,  and  it  was  no  party  to  this  action. 
The  cause  of  action  set  up  in  the  complaint  was  not  proved, 
and  hence  it  was  proper  to  give  judgment  for  the  defendants, 
without  considering  the  question  whether  the  actions  of 
defendants  were  legal  or  illegal  by  reason  of  the  legality  or 
illegality  of  their  organization  under  the  charter  of  the  turn- 
pike company.  The  defendants  were  not  proceeded  against  on 
any  such  ground  and  the  fate  of  this  action  should  not  depend 
upon  the  solution  of  the  problem  as  to  the  existence  of  the 
turnpike  company  and  its  regular  organization  in  the  absence 
of  allegations  regarding  it  in  the  complaint  and  in  the  absence 
of  the  turnpike  corporation  as  a  party  defendant. 

We  intimate  no  opinion  on  the  question  of  the  validity  of 
the  proceedings  of  defendants  regarding  the  turnpike  com- 
pany. It  is  not  before  us  and  was  not  properly  befpre  the 
General  Term. 

We  find  nothing  in  the  case  which  would  naturally  incline 
a  court  to  make  any  special  effort  to  uphold  a  judgment  in  the 
plaintifPs  favor.  They  allege  the  death  of  the  plank-road  cor- 
poration by  the  expiration  of  the  time  provided  in  its  articles 
of  association  and  they  claim  in  substance  that  the  real  estate 
upon  which  the  turnpike  and  subsequently  the  plank-road  were 
built  reverts  to  the  original  owners,  and  that  the  road  has 
become  a  public  highway.  The  stockholders  in  the  plank-road 
and  turnpike  corporations  will  thus  lose  their  property,  which, 
but  for  this  claimed  forfeiture,  would  still  exist  and  probably 
be  of  some  value. 

The  failure  to  obtain  an  extension  of  the  corporate  life  in 
some  form  and  by  some  proper  means  was  a  pure  inadvertence. 
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The  stockholders  endeavored,  in  good  faith,  to  take  the  steps 
necessary  to  accomplish  that  end,  and  failed  without  intentional 
or  culpable  neglect.  To  sustain  this  action  would  appear  some- 
what like  an  effort  to  enforce  the  consequences  of  a  forfeiture 
which  arose  from  no  willful  omission  to  perform  the  necessary 
acts  to  prevent  it  and  where  equitable  considerations  would 
seem  to  oppose  its  enforcement.  These  considerations,  while 
unavailing  in  case  a  cause  of  actiou  in  accordance  with  the 
complaint  had  been  properly  proved,  are  not  without  weight 
in  construing  the  complaint  and  the  cause  of  action  therein 
stated.  Whether  any  wise  public  policy  demands  the  com- 
mencement of  another  action  is  a  question,  the  solution  of 
which  is  confided  to  the  attorney-general. 

Upon  this  record,  the  order  of  the  General  Term  is  erro- 
neous, and  it  is,  therefore,  reversed,  and  the  judgment  of  the 
Special  Term  aflSrmed,  with  costs. 

All  concur,  except  Maynard,  J.,  not  sitting. 

Order  reversed  and  judgment  affinned. 
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Company,  Appellant. 

A  railroad  corporation  is  civilly  liable  for  all  the  unlawful  acts  of  its  servant, 
done  in  the  prosecution  of  the  business  entrusted  to  him,  if  its  passengers 
are  injifred  thereby,  and  good  faith  and  motives  on  the  part  of  the 
servant  are  not  a  defense. 

The  corporation,  therefore,  is  liable  for  acts  of  injury  and  insult  by  an 
employe,  although  in  departure  from  the  authority  conferred  or  implied, 
if  they  occur  in  the  course  of  the  employment. 

Mali  V.  Lard  (89  N.  Y.  381),  distinguished. 

Plaintiff  purchased  a  ticket  of  defendant's  agent  at  one  of  its  stations, 
and,  after  some  altercation  about  the  amount  of  change,  passed  through 
the  gate  to  take  a  train.  The  agent  followed  her  out  upon  the  platform, 
charged  her  with  having  passed  upon  him  a  counterfeit  twenty-five  cent 
piece,  and  demanded  another  in  its  place.  She  refused,  insisting  that 
her  money  was  genuine,  and  refused  to  give  back  the  change  received. 
The  agent  called  her  a  counterfeiter  and  a  common  prostitute,  placed 
his  hand  upon  her  and  told  her  not  to  stir  until  he  had  procured  a  police* 
man  to  arrest  and  search  her.    He  detained  her  on  the  platform  for 
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awhile,  but,  not  getting  an  officer,  let  her  go.  Held,  that  an  action  for 
damages  was  maintainable;  that,  in  the  acts  complained  of,  the  agent 
was  engaged  about  the  defendant's  affairs,  in  endeavoring  to  protect  and 
recover  its  property,  and  so  it  was  responsible  for  his  acts. 

MuUigan  v.  K  T.  d  R,  B.  R,  Co.  (129  N.  Y.  506),  distinguished. 

Upon  plaintiff's  cross-examination,  an  offer  by  defendant  to  prove  that  she 
was  an  habitual  litigant  was  excluded.    Hdd^  no  error. 

(Argued  April  22,  1892;  decided  May  8.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  11,  1891,  which  affirmed  a  judgment  in  faror  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  unlawful 
imprisonment  accompanied  with  slanderous  words. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Brainard  ToUea  for  appellant.  Defendant  was  not  liable 
for  the  torts  of  Dayton  by  virtue  of  the  maxim,  respondeat 
superior^  because  Dayton  was  acting  outside  the  scope  of  his 
employment,  in  doing  the  acts  complained  of.  (Cooley  on 
Torts,  136 ;  Mali  v.  Ixxrd,  39  N.  Y.  381 ;  Bailway  Co.  v. 
Harris,  122  U.  S.  597 ;  Rounds  v.  i>.,  Z.  cfe  W.  R.  Co,,  64 
N.  T.  133 ;  ffiggins  v.  W.  T.  Co.,  46  id.  23 ;  MoU  v.  C  L 
Co.,  73  id.  543  ;  Paulton  v.  Z.  cfe  S.  W.  R.  Co.,  8  B.  &  S.  616; 
Goffy.  O.  y.  R.  Co.,  3  E.  &  E.  672  ;  Fraser  v.  Freeman,  43 
N.  Y.  566 ;  McKemte  v.  McLcod,  10  Bing.  385  ;  Meehan  v. 
Morewood,  5  N.  Y.  Supp.  710 ;  Carter  v.  IT.  M.  Co.,  51  Md. 
290  ;  Edwards  v.  Z.  cfe  iV.  R.  Co.,  L.  K.  [5  C.  P.]  445  ;  Bank 
of  New  South  Wales  v.  Owston,  L.  R.  [4  App.  Cas.]  275  ; 
MuUigan  v.  N.  Y.  iik  R.  B.  R.  Co,,  42  K  Y.  S.  R.  83 ; 
Isaacs  V.  T.  A.  R.  Co.,  47  N.  Y.  122  ;  Wright  v.  Wilcox,  19 
Wend.  343 ;  Zimpus  v.  Z.  G.  O.  Co.,  1  H.  &  C.  526 ;  Van- 
derhilt  v.  R.  T.  Co.,  2  N.  Y.  479  ;  Cavanaugh  v.  Dinsmore, 
12  Hun,  465 ;  Sheridan  v.  Charlick,  4  Daly,  338  ;  Baldwin 
Y.N.Y.i&  H.  N.  Co.,  Id.  314;  Allen  v.  Z.  cfe  S.  W.  R.  Co.y 
LR.  [6  Q.  B.]  65 ;  HamUton  v.  iT.  Y.  C.  <&  H.  R.  R.  R.  Co.y 
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51  N.  Y.  100.)  Defendant  was  not  liable  for  the  acts  com- 
plained  of,  on  the  ground  of  a  breacli  of  the  contract  of  car- 
riage. {Stewart  v.  JB.  cfe  C.  T,  li.  Co.,  90  K  Y.  588 ;  Dwin^ 
eUe  V.  N.  r.  a  cfe  //.  R.  a.  /«?.  Co.,  120  id.  117 ;  Benj.  on 
Sales,  §  703 ;  Sweet  v.  Titus,  67  Barb.  327 ;  Kingston  Bank 
T.  Gay,  19  id.  459  ;  Edgerton  v.  Ilodge,  41  Vt.  676 ;  MarJde 
V.  Haifidd,  2  Johns.  455 ;  0.  Bank  v.  Ligktbody,  13  Wend. 
101.)  The  court  erred  in  refusing  to  allow  defendant  to  elicit 
on  cross-examination  the  fact  that  plaintiff  was  an  habitual 
litigant,  and  had  five  different  suits  pending  against  various 
corporations  for  personal  injuries.  {BuUer  v.  Flanders,  12 
J.  &  S.  532 ;  Tooley  v.  Bacon,  70  N.  Y.  34,  37 ;  Marston  v. 
Gould,  69  id.  220,  221.)  The  court  erred  in  admitting  in  evi- 
dence the  alleged  declarations  of  Dayton  to  Murphy,  not  made 
in  the  presence  of  plaintiff  nor  forming  part  of  the  res  gestw, 
for  the  purpose  of  showing  a  consciousness  of  guilt.  {Starhi7'd 
v.  Barrows,  43  N.  Y.  200 ;  Waldeh  v.  N.  T.  C.  cfe  //.  B.  B. 
B.  Co.,  95  id.  280 ;  Whitaker  v.  B.  A.  B.  Co.,  51  id.  295 ; 
Zuhy  v.  B.  B.  B.  Co.,  17  id.  131 ;  Sherman  v.  D.,  Z.  cfe  IF. 
B.  Co.,  106  id.  542.) 

James  D.  Bell  for  respondent  The  Circuit  judge  did  not 
err  in  denying  defendant's  motions  to  compel  plaintiff  to  elect 
upon  which  cause  of  action,  slander  or  false  imprisonment, 
combined  in  her  complaint,  she  would  go  to  trial,  and  to 
strike  out  the  allegations  of  slander  in  the  complaint,  and 
its  exceptions  to  such  rulings  are  not  well  taken.  (Code  Civ, 
Pro.  §  499.)  Defendant's  failure  to  move  for  a  nonsuit  or  a 
direction  of  the  verdict  is  an  admission  that  the  evidence  on 
the  part  of  the  plaintiff  is  sufficient  to  justify  a  verdict  in  lier 
favor,  and  on  appeal  defendant  cannot  be  heard  to  allege  that 
the  verdict  in  plaintiff's  favor  was  without  evidence.  {Boss 
V.  GoUby,  3  Hun,  546 ;  BarreU  v.  T.  A.  B.  B.  Co.,  45  N.  Y. 
628,  632.)  The  court  did  not  err  in  its  charge  to  the  jury, 
{Stewart  v.  B.  C.  T.  B.  R.  Co.,  90  N.  Y.  588 ;  Jackson's  Case, 
47  id.  274 ;  I^yncKs  Case,  90  id.  77  ;  DwinelMs  Case,  120  id, 
117.) 
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Gray,  J.  Quite  recently  we  had  occasion  to  consider  a  case 
wliere  the  ticket  agent  of  a  railroad  company  directed  the 
arrest,  by  police  officers,  of  a  person  in  the  railroad  station, 
whom  he  suspected  of  being  a  counterfeiter,  and  the  company 
was,  thereafter,  sued  for  false  imprisonment.  In  that  case  the 
facts  were,  briefly  stated,  that  the  ticket  agent  had  been  notified 
by  the  j)olice  authorities  to  watch  for  men  of  a  certain  descrip- 
tion, suspected  of  passing  counterfeit  bills.  Upon  a  certain 
occasion  two  men  came  into  the  station  and  one  of  them  ten- 
dered a  bill  in  payment  for  tickets.  Tlie  agent  suspected  them 
of  being  the  counterfeiters  wanted  by  the  police  and  thought 
the  bill  looked  *'  queer  ;  "  but,  nevertlieless,  took  it  and  gave 
back  the  change  with  the  tickets,  saying  nothing  to  them.  lie 
then  sent  for  a  police  officer,  to  whom  he  pointed  out  the  men, 
who  were  then  on  the  station  platform.  The  bill  was  subse- 
quently pronounced  to  be  genuine  and  the  man  was  discharged. 
We  held  that  the  company  was  not  responsible  in  damages, 
because  the  agent  was  not,  in  what  he  did,  acting  within  the 
scope  and  line  of  his  duty.  His  acts  were  not  such  as  fiould 
be  deemed  to  l)e  performed  in  the  course  of  liis  employment ; 
or  such  as  were  demanded  for  the  protection  of  his  employer's 
interests,  but  rather  those  of  a  citizen  desirous  of  aiding  the 
police  in  the  detection  and  arrest  of  persons  suspected  of  being 
engaged  in  the  commission  of  a  crime.  His  duty,  as  the  par- 
ticular agent  of  the  company,  was  to  have  refused  to  accept 
and  change  the  bill  tendered  in  payment  for  passage  tickets,  if 
he  supposed  it  was  not  genuine,  and,  when  he  did  accept  it,  his 
only  purpose  could  have  been  to  further  the  efforts  of  the 
police  authorities  by  such  a  step  and  could  not  possibly  l)e 
considered  as  something  wliicli  his  employers,  or  his  employ- 
tnent,  required  of  him.  I  refer  to  the  case  of  MtiUigan  v. 
A^ew  York  <&  Rockaway  Beach  liy,  Co,  (129  N.  Y.  506.) 
In  the  present  case,  however,  the  acta  of  the  ticket  agent  were 
of  a  different  character. 

The  plaintiff  purchased  a  ticket  of  the  agent  at  the  elevated 
l^ilroad  station  and  passed  through  to  take  the  cars,  after  some 
altercation  about  the  amount  of  the  change.     The  ticket  agent 
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immediately  afterwards  came  out  upon  the  platform  of  the 
station,  charged  her  with  having  given  him  a  counterfeit  piece 
of  money  and  demanded  another  quarter  in  place  of  the  one 
given  him.  She  insisted  upon  her  money  being  genuine  and 
refused  to  give  another  quarter,  or  to  hand  back  tlie  change. 
He  became  angry  and  called  her  a  counterfeiter  and  a  common 
prostitute.  He  placed  his  hand  upon  her  and  told  her  not  to 
stir  until  he  had  procured  a  policeman  to  arrest  and  to  search 
her.  He  detained  her  in  the  station  for  a  while,  but  let  her 
go  when  he  failed  to  get  an  officer.  This  action  was  then 
brought  to  recover  damages,  because  of  injury  sustained  from 
the  unlawful  imprisonment,  or  the  restraint  imposed  upon  th^ 
plaintiffs  person,  accompanied  by  the  slanderous  words  pub- 
licly spoken  concerning  her.  The  jury  believed  her  story  and 
the  judgment,  which  she  has  recovered,  the  appellant  seeks  to 
avoid ;  principally  upon  the  ground  that  the  ticket  agent  was 
acting  outside  of  the  scope  of  his  employment  in  doing  the  _ 
acts  complained  of.  The  appeal  must  fail.  .This  is  not  like 
the  Mulligan  case.  Here  the  agent  was  acting  for  his 
employers  and  with  no  other  conceivable  motive,  losing  his  , 
temper  and  injuring  and  insulting  the  plaintiff  upon  the  occa- 
sion. He  believed  that  plaintiff  had  passed  a  counterfeit  piece 
of  money  upon  him  and  thus  had  obtained  a  passage  ticket  and 
good  money  in  change.  What  he  did  was  in  the  endeavor  to 
protect  and  to  recover  his  employer's  property  and  if,  in  his 
conduct,  he  committed  an  error  which  was  accompanied  by 
insulting  language  and  the  detention  of  the  person,  the  defend- 
ant, as  his  employer,  is  legally  responsible  in  an  action  for 
damages  for  the  injury.  For  all  the  acts  of  a  servant  or  agent, 
which  are  done  in  the  prosecution  of  the  business  entrusted  to 
him,  the  carrier  becomes  civilly  liable,  if  its  passengers,  or 
strangers,  receive  injury  therefrom.  The  good  faith  and 
motives  of  the  servant  are  not  a  defense,  if  the  act  was  unlaw- 
ful. Once  the  relation  of  carrier  and  passenger  entered  upon, 
the  carrier  is  answerable  for  all  consequences  to  the  passenger 
of  the  willful  misconduct  or  negligence  of  the  persons  employed 
by  it,  in  the  execution  of  the  contract  which  it  has  undertaken 
Nickels— YoL.  LXXXVIII.        34 
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towards  the  paeaengeiu  This  is  a  reasonable  and  necessary 
rale,  which  has  been  upheld  by  this  court  in  many  cases ;  of 
which  Weed  v.  P,  R,  R.  Co,  (17  N.  Y.  362) ;  HamUUm  v. 
Third  Ave.  R.  R.  Co.  (53  id.  25) ;  Stewart  v.  B.  A  C.  R.  R. 
Co.  (90  id.  588),  and  Dwinelle  v.  xV:  T.  C.  i&  II.  R.  R.  R. 
Co.  (120  id.  117)  are  sufficient  instances. 

What  materially  distinguishes  the  present  from  the  Mulli- 
gan case  is  that  there  the  servant  of  the  company  was  not  act- 
ing  for  the  protection  of  tlie  company's  interests ;  but  went 
quite  outside  of  the  line  of  his  duty,  to  perform  a  supposed 
service  to  the  community,  by  procuring  the  arrest  of  criminals, 
whom  he  knew  the  authorities  were  endeavoring  to  apprehend. 
That  did  not  enter  into  the  transaction  of  liis  employer's  busi- 
ness ;  whereas  liere  the  ticket  agent  clearly  was  engaged  about 
the  company's  affairs ;  but,  in  the  belief  of  the  jury,  unlaw- 
fully detained  the  plaintiff  and  insulted  her  by  slandering  her 
character.  It  is  needless  to  consider  the  case  of  Mali  v.  Lord 
(39  N.  Y.  381),  so  much  relied  upon  by  the  appellant.  There- 
is  no  parallel  between  the  case  of  a  clerk  in  a  store,  who  has  a. 
person  arrested  and  searched,  upon  suspicion  of  a  theft,  and 
whose  general  employment  could  not  warrant  such  an  act ; 
and  the  present  case  of  an  agent,  who  is  considered  to  be 
■nvested  by  the  carrier  with  a  discretion  and  a  duty  in  matters 
of  his  employment,  from  which  an  authority  is  inferable  to  do 
whatever  is  necessary  about  it.  Though  injury  and  insult  are 
acts  in  departure  from  tlio  authority  conferred,  or  implied, 
nevertheless,  as  they  occur  in  the  course  of  the  employment, 
!*  the  master  becomes  responsiblo  for  the  wrong  committed. 
I  Judge  Andrews  in  Routids  v.  D.j  L.  cfe  W.  R.  R.  Co.  (64  N. 
J  Y.  129),  points  out  the  distinguishing  principle  of  these  cases* 
*  and  refers  to  Mali  v.  Lard  in  the  course  of  his  opinion. 

The  offer  by  defendant,  upon  plaintiff's  cross-examination^ 
to  show  that  she  was  a  habitual  litigant,  was  properly  excluded. 
It  had  nothing  to  do  with  the  issue,  and,  if  true,  would  not 
prove  her  unworthy  of  belief ;  any  more  than  it  would  follow, 
from  her  admission  of  its  truth,  that  the  litigations,  which 
such  a  tendency  had  encouraged,  were  not  upon  meritorious 
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gronndfi.  The  testimony  of  the  witness  Murphy,  a  bystander 
upon  the  occasion,  as  to  the  ticket  agent's  conversation  with 
him,  I  think  was  admissible  as  occurring  simultaneously  and 
as  illustrating  somewhat  the  transaction ;  but,  even  if  question- 
able,  the  defendant  appears  to  have  objected  to  the  testimony 
after  it  was  in,  and  obtained  no  ruling  by  motion  to  strike  out. 
When,  subsequently,  upon  it  appearing  to  the  court  that  the 
plaintiff  did  not  hear  the  conversation,  an  objection  to  tho 
testimony  continuing  was  made,  it  was  considered  proper  by 
the  judge  and  was  at  once  sustained. 

The  judgm^it  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

The  People  of  the  State  of  New  York,  Appellant,  v. 

John  H.  Phelps,  Respondent. 

To  sustain  an  indictment  under  the  provision  of  the  Penal  Code  (§  294)^ 
which  provides  that  **  a  person  who,  with  intent  thereby  to  procure  the 
miscarriage  of  a  woman,  unless  the  same  is  necessary  to  preserve  the 
life  of  the  woman,  *  *  «  advises  or  causes  a  woman  to  take  any 
medicine,  drug  or  substance,  ♦  ♦  ♦  is  guilty  of  abortion,"  etc.,  it  ia 
not  sufficient  to  show  merely  that  advice  was  given  by  the  accused;  it 
must  appear  that  the  advice  was  acted  upon. 

(Argued  April  29,  1892;  decided  May  6,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  April  4,  1892,. 
which  reversed  a  judgment  of  the  St.  Lawrence  County  Court 
of  Sessions  convicting  the  defendant  of  the  crime  of  abortion.. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  A.  KeUogg  for  appellant.  The  allowing  of  a  pris- 
oner to  withdraw  a  plea  of  not  guilty  and  to  demur  to  an 
indictment  is  discretionary  with  the  court,  as  the  demurrer 
must  be  introduced  when  the  prisoner  is  arraigned,  or  at  such 
times  as  may  be  allowed  by  the  court.  (Code  Crim.  Pro^ 
S§  273,  322 ;  PeopU  v.  Convoy,  97  N.  Y.  62.)    This  indict^ 
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ment  must  be  judged,  as  to  its  suflBciency,  by  the  rules  con- 
tained in  tlie  Criminal  Code,  irrespective  of  any  that  existed 
before  the  enactment  of  it.  (Code  Crim.  Pro.  §§  275,  284 ; 
People  V.  Fleming^  27  N.  Y.  329 ;  Jeffersmi  v.  People^  101 
id.  19;  People  v.  Weldon^  111  id.  574;  Bradford  v.  People^ 
20  Hun,  309.)  The  section  of  the  Penal  Code  under  which 
this  indictment  was  framed  and  a  •onviction  had,  is  a  practical 
re-enactment  of  the  Revised  Statutes  as  they  have  stood  for 
years,  with  but  some  additions  which,  by  tlie  passage  of  time, 
were  found  necessary  to  reach  the  crime  intended  to  be  pun- 
idied.  (Penal  Code,  §§  294,  318 ;  2  R.  S.  779,  §  20 ;  Laws  of 
1872,  chap.  181,  §3;  Laws  of  1880,  chap.  283;  Dunn  v. 
People,  29  K  Y.  523 ;  People  v.  Vedder,  98  id.  630.)  The 
General  Term,  in  its  decision  of  this  case,  reversed  the  convic- 
tion upon  the  ground  that  the  legislature,  when  it  used  the 
language  "  advises  or  causes  a  woman  to  take  a  drug,  medicine 
or  substance,'^  intended  that  there  should  be  no  crime  unless 
the  advice  was  acted  upon.  This  the  appellant  claims  is  con- 
trary to  the  ordinary  force  and  effect  of  the  language,  and 
contrary  to  a  fair  interpretation  of  the  statute.  (Penal  Code, 
§§  294,  318.)  Evidence  of  conversations  which  preceded  or 
led  up  to  the  seduction,  and  to  conversations  about  the  witness 
Sarah  Nicholson  going  to  other  doctors  than  Seymour,  which 
last  conversations  were  a  part  or  continuation  of  the  ones 
wherein  the  advice,  to  go  to  Seymour  were  given,  and  the  evi- 
dence of  Dr.  Alexander  was  proper.  {Dv/nn  v.  People,  29  K. 
Y.  526 ;  Benedict  v.  Driggs,  34  Hun,  95 ;  F.  N,  Bank  v. 
^Yood,  71  N.  Y.  412 ;  IlaUey  v.  Black,  28  id.  445.) 

Y,  P,  Abbott  for  respondent.  The  indictment  is  defective, 
^nd  the  motion  to  quash  the  same  and  discharge  the  prisoner 
i^hould  have  been  granted.  (Code  Crim.  Pro.  §  294 ;  1  Bishop 
on  Crim.  Pro.  [3d  ed.]  521 ;  Ph^'ljyg  v.  Phelps,  72  K  Y.  350; 
People  V.  Dximar,  11  N.  Y.  S.  R.  24.)  There  was  no  offense 
proved  under  the  indictment.  {Ilohnes  v.  Curley,  31  N.  Y. 
290 ;  PeopU  ex  rel.  v.  Lacomb,  99  id.  49 ;  Sherwood  v.  People, 
100  id.  362.)     Tlie  offense  proved  is  not  the  offense  under  the 
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indictment,  and  under  section  294  of  the  Penal  Code.     (Penal 
Code,  §  318.) 

Gray,  J.  The  defendant  was  accused  in  the  indictment  of 
the  crime  of  abortion,  alleged  to  have  been  committed  by 
advising  Sarah  Nicholson  to  take  a  medicine,  drug,  or  substance 
and  to  use  means  to  procure  such  miscarriage.  He  was  there- 
upon tried,  convicted  and  sentenced.  The  General  Tenu 
reversed  the  judgment  of  conviction  on  the  ground,  in  sub- 
stance, that  under  section  294  of  the  Penal  Code,  the  provis- 
ions of  which  were  deemed  to  have  been  violated  by  the  defend- 
ant, the  crime  of  abortion  is  not  made  out  by  proof  of  mere 
advice  to  take  medicine.  We  agree  with  them  in  their  inter- 
pretation of  this  section.  That  section  provides  that  "  a  person 
who,  with  intent  thereby  to  procure  the  miscarriage  of  a 
woman,  unless  the  same  is  necessary  to  preserve  the  life  of  the 
woman,  *  *  *  advises  or  causes  a  woman  to  take  any 
medicine,  drug  or  substance,  *  *  *  is  guilty  of  abortion, 
and  is  punishable,  etc."  This  section  is  found  in  the  chapter 
on  "Abortion,"  and  immediately  precedes  one  which  subjects 
the  woman,  who  takes  the  medicine,  drug,  or  substance,  with 
intent  to  produce  miscarriage,  to  punishment  by  imprisonment. 
In  this  case  the  evidence  showed  that  the  defendant's  advice- 
to  the  woman  was  given  when  she  was  pregnant,  and  was,  in 
substance,  that  she  should  go  to  a  certain  physician  and  get  some* 
medicine  to  produce  an  abortion,  and  that  she  coi^ld  produce* 
the  abortion,  if  used  at  the  right  time.  This  advice  was  not 
acted  upon,  and  it  did  not  appear  that  she  ever  took  anything 
at  all  in  the  way  of  medicine  or  drug.  It  would  be  a  very 
strict  and  literal,  if  not  an  extraordinary,  construction  of  this 
section  to  hold  that  proof  of  mere  suggestion  or  advice,  with- 
out evidence  of  its  being  acted  upon,  could  convict  a  man. 

The  courts  are  enjoined  to  construe  the  provisions  of  the 
Penal  Code  "  according  to  the  fair  import  of  their  terms,  to 
promote  justice  and  the  objects  of  the  law"  (§  11),  and  such  a 
conviction  would  seem  to  be  very  opposed  to  such  a  command. 
The  object  of  our  penal  law  is  to  define  the  nature  of  crimen 
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and  to  prescribe  their  appropriate  punishments.  While  it 
would  be  perfectly  competent  for  the  legislature  to  impose  a 
punishment  for  the  mere  giving  of  advice  to  a  woman  to  take  a 
medicine  to  procure  an  abortion,  irrespective  of  its  being  acted 
upon,  I  do  not  think  that  we  are  warranted  in  saying  that  that 
was  their  intention  here.  For  a  man  to  be  "  guilty  of  abor- 
tion," within  the  provisions  of  this  chapter,  who  has  advised 
the  woman  to  take  a  drug,  it  is  necessarily  and  logically  to  be 
implied  that  his  advice  should  have  been  followed  by  the  act. 
Otherwise  we  should  have  to  draw  the  apparently  absurd  con- 
'clusion  that  the  legislature  intended  that  abortion  could  be 
•committed,  or  caused,  by  the  act  of  offering  advice.  The  chap- 
ter and  its  provisions,  with  respect  to  the  man  and  the  woman 
•and  to  the  manufacturer,  giver  or  vendor  of  medicines,  concern 
facts  and  the  commission  of  criminal  acts.  Assuming  that 
the  defendant  gave  the  advice  of  which  accused,  it  does  not 
appear  that  the  woman  took  it,  and,  therefore,  the  fact  was 
wanting  to  constitute  an  element  of  the  crime  charged.  He 
was  accused  of  the  crime  of  abortion,  not  of  an  attempt  to 
•commit  the  crime. 

The  order  of  the  General  Term  should  be  affirmed. 

All  concur. 

Order  affirmed. 


In  the  Matter  of  the  Application  of  the  St.  Lawbence  aitd 
Adirondack  Railroad  Company  to  Acquire  Certain  Real 
Estate,  of  which  Julia  L.  DeCamp  is  Owner. 

Where  a  railroad  corporation  has  unlawfully  entered  upon  land,  under  no 
claim  or  pretense  of  right,  in  defiance  of  the  will  of  the  owner,  under 
no  mistake  or  misapprehension  and  without  color  of  authority,  and 
thereafter  commences  proceedings  to  acquire  title  by  condemnation,  it 
is  not  "in  possession  of  the  property  sought  to  be  condemned,"  within 
the  meaning  of  the  provision  of  the  Code  of  Civil  Procedure  (§  8379, 
added  by  chap.  05,  Laws  of  1890),  which  empowers  the  court  in  con- 
demnation proceedings  to  authorize  the  plaintiff,  if  so  in  possession,  to 
continue  in  possession,  and  provides  that  the  court  may  ''  stay  all  actions, 
and  proceedings  on  account  thereof,"  and  where  such  a  case  is  presented, 
the  court  is  not  authorized  to  grant  such  a  stay. 
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A  plea  of  public  necessity  is  no  justification  for  a  construction  of  said 
provision  which  will  prevent  an  owner  from  seeking  redress  for  such  an 
unlawful  entry  upon  his  lands. 

As  to  whether  the  legislature  has  power  to  deprive  the  owner  of  his  legal 
right  to  seek  redress  and  to  authorize  a  railroad  company,  having  no 
title,  and  whose  entry  and  possession  is  that  of  a  trespasser,  to  continue 
in  possession  of  lands,  pending  condemnation  proceedings,  quare. 

The  i>etition  in  condemnation  proceedings  was  verified  by  the  attorney  for 
the  railroad  company;  the  verification  stated  that  he  was  its  duly  author- 
ized attorney  and  agent,  appointed  by  it  to  verify  in  its  behalf  petitions 
in  such  proceedings.  Held,  that  the  affiant  was  an  officer  of  the  corpo- 
ration within  the  meaning  of  the  provision  of  the  Code  of  Civil  Pro- 
cedure (§  525),  which  requires,  where  the  party  is  a  domestic  corporation, 
that  a  pleading  in  its  behalf  aliall  be  verified  '*by  an  officer  thereof;" 
and  so,  that  there  was  a  sufficient  compliance  with  the  provision  (§  8366) 
requiring  such  petition  to  be  verified  in  the  same  form  and  by  the  same 
persons  as  pleadings  in  a  court  of  record. 

(Argued  April  11,  1892;  decided  May  24,  1892.) 

Appeal  from  order  of  the  General-  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  February  2, 1892, 
which  affirmed  an  order  of  Special  Term. 

On  November  21,  1891,  the  St.  Lawrence  and  Adirondack 
Kailroad  Company,  a  railroad  corporation  organized  under  the 
general  law  of  the  state,  made  and  filed  a  map  locating  the 
route  of  its  road.  The  road,  as  located,  crossed  township 
No.  1,  Brown's  tract  (so-called),  situate  in  the  town  of  Wil- 
murt,  in  the  county  of  Herkimer,  over  lands  owned  by  Julia 
L.  DeCamp,  but  whose  deed  was  not  recorded. 

On  the  16th  day  of  December,  1891,  the  railroad  company 
commenced  proceedings  by  petition  for  the  condemnation  of 
the  lands,  and  concurrently  therewith,  upon  petition  and  affi- 
davits which  set  forth,  among  other  things,  that  the  company 
was  in  possession  of  the  lands  and  was  busily  engaged  in  the 
construction  of  its  railroad  thereon,  and  "  had  cleared  the  pro- 
posed right  of  way  oyer  said  premises  from  trees,  etc.,  to  a 
large  extent,"  gave  notice  of  application  to  the  Special  Term, 
to  be  made  on  a  day  named,  for  an  order  authorizing  the  com- 
pany to  continue  in  possession  of  the  property  sought  to  be 
condemned,   and  for  a  stay  of  all  actions  and  proceedings 


272  Mattee  of  St.  L.  &  A.  K.  R.  Co.  [May, 


Statement  of  case. 


against  it  on  account  thereof.  The  motion  was  heard  on  the 
papers  served  by  the  company  and  upon  affidavits  in  opposition 
and  resulted  in  the  granting  of  the  order  by  the  Special  Term, 
January  2,  1892,  which  authorized  the  petitioner  to  continue 
in  possession  of  the  lands  and  staying  all  actions  and  proceed- 
ings against  the  petitioner  on  account  thereof,  upon  the 
petitioner  depositing  in  court  with  the  clerk  of  Herkimer 
county  the  sum  of  $5,000,  "  subject  in  all  respects  to  the  order 
of  the  court,  to  be  held  as  security  for  the  payment  of  the 
compensation  which  may  be  finally  awarded  to  the  defendant, 
as  owner  or  party  interested  in  said  lands,  and  the  costs  of  this 
proceeding." 

The  order  was  affirmed  by  the  General  Term. 

Other  facts  are  stated  in  the  opinion. 

C.  D.  Ado/ms  for  appellant.  The  motion  should  have  been 
dismissed,  because  no  condemnation  had  been  instituted.  The 
petition  was  not  verified  by  an  officer  of  the  company,  which 
is  essential.  (Code  Civ.  Pro.  §§  525,  3366 ;  Laws  of  1890, 
chap.  564,  §  27.)  There  is  nothing  to  prove  plaintiff  was  in 
possession.  On  the  disputed  facts  possession  cannot  be  found 
at  all.  As  matter  of  law,  the  railroad  company  had  no  such 
possession  as  intended  by  section  33Y9.  (94  K  Y.  619, 620 ;  6 
T.&C.278;  78KY.429;  16  id.  97-111;  73  id.  579, 584 ;  39 
id.  404;  Code  Civ.  Pro.  §§  3369,  3371,  3373.)  This  section 
3379  must  be  construed  in  harmony  with  the  Constitution,  if  it 
can  be.  If  it  is  in  conflict  with  it,  it  is  void.  (18  Wend*.  9  ; 
73  N.  Y.  579-584 ;  78  id.  423-429 ;  96  id.  227  ;  101  id.  98,* 
118 ;  121  id.  123,  124 ;  128  id.  190.) 

Charles  jE!  Snyder  for  respondent.  The  law  does  not  give 
the  defendant  the  right  to  take  this  appeal.  (Code  Civ.  Pro, 
§§  190,  2250,  3369,  3371,  3375,  3376,  3377,  3379  x  In  re  8. 
B.  B,  B.  Co.,  123  N.  Y.  93 ;  Boe  v.  Boyle,  81  id.  305 ; 
In  re  Friedman,  82  id.  609 ;  In  re  Moore,  67  id.  555 ;  M. 
Z.  Ins.  Co,  V.  Anthony,  105  id.  57.)  The  order  appealed 
from  is  a  discretionary  order.    (Code  Civ.  Pro.  §  3379 ;  Cushr 
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man  v.  Brundett,  50  N.  Y.  296 ;  Thorington  v.  Met^rick^  101 
id.  5.)     The  court  has  express  legislative  authority  to  make  the 
order  in  question.     (Code  Civ.  Pro.  §§  3371,  3379, 3380, 3382, 
3383 ;  In  re  N.  Y.  <&  W.  S.  R,  B.  Co,,  89  N.  Y.  453 ;  ffen- 
derson  v.  ]V.  T.  C,  <&  IL  It  R.  R.  Co.,  78  id.  423.)    The 
order  appealed  from  is  not  in  violation  of  the  Constitution. 
{Blooodgood  v.  M.  cfe  H.  R,  R.  Co.,  18  Wend.  9 ;  Rogers  v. 
Magee,  20  Johns.  735 ;  Lyon  v.  Jerome,  20  Wend.  485 ;  Peo- 
ple V.  Hayden,  6  Hill,  361 ;  Chapman  v.  Gates,  54  N.  Y.  132 ; 
Rider  v.  Strylcer,  63  id.  136;  2  Hun,  115^  4  T.  &  C.  399; 
Rexfi^d  V.  Knight,  11  N.  Y.  308, 313, 314 ;  Bnrl  v.  Trustees 
Village  of  Lockport,  3  id.  197;  Chaprrmn  v.  Gates,  46  Barb. 
313,  318,  319;  WaUme  v.  KarUnowefski,  19  id.  118,  121; 
Code  Civ.  Pro.  §  3379.)    The  court  had  the  inherent  power  to 
make  the  order  appealed  from.    (Code  Civ.  Pro.  §  3383.)    The 
petition  is  properly  verified.     (Code  Civ.  Pro.  §  3336 ;  In  re 
iV.  Y.,  L.  cfe  W.  R.  R.  Co.,  33  Hun,  148 ;  Laws  of  1887,  chap. 
556,  §  17 ;  Morawetz  on  Corp.  §§  503,  509,  535,  537 ;  Potter 
on  Corp.  §§  40,  131 ;  Torhett  v.  Eaton,  49  Hun,  209 ;  2  R  S. 
[8th  ed.]   1523,  §  35 ;  id.  1566,  §  250 ;  3  id.  2058,  §  5 ;  Id. 
1992,  §  5 ;  Id.  1848,  §  6 ;  Id.  2076,  §  5 ;  Id.  2002,  §  5 ;  Bragg 
V.  Beckford,  4  How.  Pr.  21 ;  Da/vis  v.  Pottei^  4  How.  155  ; 
Rogers  v.  McLean,  34  N.  Y.  536 ;  Haywood  v.   Grant,  13 
Minn.  365 ;  Paine  v.  Smith,  32  Wis.  335  ;  Ileintzelman  v. 
T.  €&  S.  S.  M.  Co.,  3  Nev.  377;  Wilkins  v.  Gilma^i,  13  How. 
Pr.  225 ;  Adriance  v.  Room,  52  Barb.  399.)    None  of  the 
poibts  raised  by  the  answer  are  tenable.     (Code  Civ.  Pro. 
§  1776.)     It  is  entirely  proper  and  pennissible  to  read  and 
submit  the  clerk's  certified  search  in  support  of  the  order 
appealed  from.     (/.  iT.  Bank  v.  Adams,  28  Hun,  108 ;  Pa/y 
V.  Town  of  New  Lots,  107  N.  Y.  148  ;  Dunford  v.  Weaver, 
84  id.  445 ;  StillweU  v.  Carpenter,  2  Abb.  [N.  C]  238 ;  Porter 
V.  Waring,  2  id.  230 ;  StillweU  v.  CarpenUr,  62  N.  Y.  639.) 

Andrews,  J.     The  order  of  the  Special  Term,  from  the 
aflSrmance  of  which  this  appeal  is  taken,  was  applied  for  and 
granted  under  the  law  regulating  "  proceedings  for  the  con- 
SiCKELS— Vol.  LXXXVIII.        35 
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iemnation  of  real  property,"  being  chapter  95  of  the  Laws  of 
1890,  which  in  form  is  an  act  to  amend  the  Code  of  Civil 
Procedure,  by  adding  certain  sections  thereto.  The  particular 
section  under  which  the  application  and  order  was  made  is 
•ection  3379,  and  is  as  follows :  "  At  any  stage  of  the  proceed- 
ing (for  condemnation)  the  court  may  authorize  the  plaintiff, 
if  in  possession  of  the  property  sought  to  be  condemned,  to 
continue  in  possession,  and  may  stay  all  actions  and  proceed- 
ings on  account  thereof,  upon  giving  security  or  depositing 
such  sum  of  money  as  the  court  may  direct,  to  be  held  as 
•ecurity  for  the  payment  of  the  compensation  which  may  be 
finally  awarded  to  the  owner  thereof,  and  the  costs  of  the  pro- 
ceeding, and  in  every  such  case  the  owner  may  conduct  the 
proceeding  to  a  conclusion,  if  the  plaintiff  delays  or  Delects 
te)  prosecute  the  same." 

The  circumstances  under  which  the  railroad  company  entered 
into  possession,  as  disclosed  in  the  affidavits  presented  to  the 
Special  Term,  leave  no  room  to  doubt  that  the  entry  was  tor- 
tious, under  no  claim  or  pretense  of  right,  and  before  any  pro- 
ceedings were  instituted  to  acquire  the  title  by  condemnation, 
and  in  defiance  of  the  will  of  the  true  owner.  The  time  when 
the  entry  was  made  does  not  distinctly  appear.  The  engineer 
and  surveyor  of  the  company  went  upon  the  lands  to  survey 
the  route  in  June,  1891.  It  is  alleged  in  one  of  the  affidavits 
in  the  moving  papers  that  the  company  had  been  in  possession 
for  a  "  long  time,"  but  for  how  long  a  time  or  when  the  pos- 
session was  taken  is  not  stated.  The  map  locating  the  route 
was  tiled  November  21,  1891,  and  it  cannot  be  presumed  that 
its  possession  antedated  that  time.  The  company  having  taken 
possession  by  a  pure  trespass,  proceeded  to  construct  its  road- 
bed across  the  lands  in  question,  cutting  down  and  clearing 
away  the  trees  and  timber  thereon,  and  was  so  engaged  when 
it  for  the  first  time  sought  the  intervention  of  the  court. 

The  only  justification  for  this  violation  of  the  right  of  prop- 
erty suggested  in  the  moving  papers,  is  that  the  lands  were  unoc- 
cupied iinimproved  forest  lands,  in  the  Adirondack  wilderness, 
and  that  on  searching  the  record  title,  the  attorneys  for  the 
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company  had  been  unable  to  ascertain  in  whom  the  title  was 
vested,  and  further,  that  the  public  interests  required  a  prompt 
and  vigorous  prosecution  of  the  enterprise  and  would  suffer 
detriment  from  delay.  But  it  appeared  from  the  uncontra- 
dicted affidavit  on  the  part  of  the  defendant  that  she  has  con- 
tinuously conducted  the  business  of  lumbering  on  this  territory 
since  1886,  running  in  connection  therewith  a  steamboat  on 
the  Moose  river  flowing  through  the  same,  and  that  on  Octo- 
ber 22,  1891,  the  defendant's  agent  warned  the  engineer  of 
the  company  not  to  trespass  on  the  lands.  The  agent  again, 
December  15,  1891,  saw  the  engineer,  who  informed  him  that 
the  company  had  conmienced. building  the  road,  and  that  '^  it 
would  do  no  good  to  forbid.  Mrs.  DeCamp  had  been  forbid- 
ding all  summer."  It  must  be  regftrded  as  an  established  fact 
that  the  possession  which  the  company  asserted  in  the  moving 
papers  originated  in  a  trespass,  known  to  the  company  to  have 
been  such,  and  was  taken  under  no  mistake  or  misapprehen- 
sion, and  without  color  of  authority.  We  entertain  no  doubt 
that  under  these  circumstances  the  company  was  not,  when 
the  motion  was  made,  "  in  possession  of  the  property  sought 
to  be  condemned,"  within  the  tnie  meaning  of  section  3379, 
above  quoted,  and  that  the  case  presented  did  not  authorize  the 
order  granted.  The  provisions  of  the  act,  chapter  95  of  the 
Laws  of  1890,  are  substituted  for  the  prior  acts  regulating  the 
condemnation  of  real  property,  which  are  thereby  repealed, 
except  in  certain  cases  not  here  material  to  be  stated.  (§  3383.) 
The  General  Eailroad  Act  of  1850  contained  provisions  regu- 
lating the  procedure  for  the  condemnation  of  lands  by  railroad 
companies.  Under  that  act,  a  company  was  not  permitted  to 
take  possession  of  lands  of  which  condemnation  was  sought, 
until  the  proceedings  had  terminated  and  payment  or  deposit 
of  the  compensation  awarded  had  been  made.  (§  18.)  By 
section  21,  provision  was  made  for  cases  of  defective  title.  It 
provided  that  where  an  attempt  had  been  made  to  acquire  title 
and  the  title  attempted  to  be  acquired  was  defective,  the  com- 
pany might  proceed  anew  to  acquire  or  perfect  such  title,  "  and 
at  any  stage  of  such  new  proceedings,  the  court  may  authorize 
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the  corporation,  if  in  poesession,  to  continue  in  possession, 
and  if  not  in  possession,  to  take  possession  and  use  such  real 
estate  during  the  pendency  and  until  the  final  conclusion  of 
such  new  proceedings,  and  may  stay  all  actions  or  proceedings 
against  the  company  on  account  thereof,"  on  making  a  deposit 
or  giving  security  as  the  court  may  direct,  and  authorizes  the 
party  interested  in  the  real  estate  to  conduct  the  proceedings  to 
a  conclusion  if  the  company  delay  or  omit  to  prosecute  the  same. 
It  is  evident  that  section  3379  of  the  act  of  1890,  was 
framed  from  section  21  of  the  General  Railroad  Act  Section 
21  did  not  undertake  to  authorize  the  court  to  protect  a  purely 
tortious  possession  by  the  company,  but  a  possession  taken 
under  a  claim  or  color  of  right,  where  the  title  attempted  to 
be  acquired  and  under  which  the  company  entered,  was  found 
to  be  defective.  Section  3379  has,  it  is  true,  a  broader  scope. 
It  is  not  limited  to  cases  of  defective  title.  Its  language  covers 
any  case  where  the  company  may  be  in  possession  when  the 
condemnation  proceedings  are  instituted,  whether  it  has  before 
attempted  to  acquire  title  or  not.  But  it  would  be  unreason- 
able to  suppose  that  the  legislature  intended  to  legalize  a  pure 
and  intentional  trespass,  or  to  protect  a  company  in  a  posses- 
sion so  acquired.  Such  a  construction  would  offer  a  premium 
for  disorder,  and  for  acquiring  possession  of  the  property  of 
another  by  stealth,  force  or  fraud,  and  would  attribute  to  the 
legislature  an  intention  to  legalize  the  commission  of  wrongs 
and  deprive  the  party  injured  of  the  right  to  resort  to  the 
courts  for  redress.  It  is  not  difficult  to  imagine  cases  where  a 
company  may  be  in  possession  under  a  color  of  claim,  or  have 
acquired  possession  in  good  faith,  although  technically  a  tres- 
spasser without  title.  To  suchx  cases  only,  we  are  i^ersuaded, 
was  the  statute  intended  to  apply.  The  plea  of  public  neces- 
sity set  out  in  the  moving  papers,  even  if  well  founded,  is 
entitled  to  no  weight  in  support  of  the  construction  of  sec- 
tion 3379,  claimed  by  the  company.  This  has  ever  been 
the  ready  and  common  argument  to  justify  usurpation  of 
authority  inconsistent  with  private  rights.  But  ample  pro- 
vision is  made  in  section  3380  for  cases  where  public  inter- 
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eets  will  be  prejudiced  by  delay  pending  the  proceedings  for 
condemnation.  That  section  authorizes  the  court,  where  an 
answer  to  the  petition  has  been  interposed,  to  permit  the 
applicant  to  enter  immediately  on  the  land  sought  to  be  con- 
demned, and  devote  it  temporarily  to  the  public  use  on  condi- 
tion of  depositing  with  the  court  the  sum  stated  in  the  answer 
as  the  value  of  the  property,  to  be  applied,  as  far  as  may  be 
necessary  for  that  purpose,  to  the  payment  of  any  award  which 
may  be  made,  and  the  costs  and  expenses  of  the  proceeding, 
or,  in  case  the  proceeding  should  be  dismissed  or  be  abandoned, 
to  the  payment  of  any  damages  sustained  by  the  land  owner 
by  such  entry,  and  his  costs  and  expenses.  This  remedy  was 
and  is  still  open  to  the  petitioner.  This  section  confirms  the 
constr action  we  have  given  to  section  3379.  The  legislature 
evidently  did  not  contemplate  that  a  fraudulent  or  forcible 
entry  might  be  made,  and  that  a  possession  so  acquired  should 
stand  in  place  of  the  lawful  entry  provided  for  in  section  3380. 
We  have  not  deemed  it  necessary  to  decide  the  question  of 
the  constitutional  power  of  the  legislature  to  authorize  a  rail- 
road company,  having  no  title  and  whose  entry  and  possession 
is  that  of  a  trespasser,  to  continue  in  possession  of  lands  pend- 
ing condemnation  proceedings,  upon  making  the  deposit  or 
giving  the  security  provided  by  section  3379,  and  meanwhile 
debarring  the  true  owner  of  his  legal  remedies.  The  occupa- 
tion permitted  by  that  section  carries  with  it  to  the  company 
the  power  to  dig  up  the  soil,  construct  its  road-bed,  and  com- 
mit acts  in  the  nature  of  waste,  and  meanwhile  die  owner  is 
deprived  of  the  use  of  his  laud.  If  this  constitutes  a  taking 
of  the  land  within  the  constitutional  guaranty,  the  legislature 
could  not  authorize  such  taking  except  on  the  condition  of 
providing  certain  and  adequate  compensation  to  the  owner. 
Section  3379  provides  for  compensation  in  one  event  only, 
that  is,  in  case  the  proceeding  for  condemnation  is  terminated 
in  favor  of  the  company.  It  makes  no  provision  for  compen- 
sation in  case  of  a  successful  resistance  of  the  proceeding  by 
the  land  owner.  In  that  case  his  only  remedy  for  any  injury 
to  his  land,  or  any  waste  committed  during  its  occupation  by 
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the  company,  would  be  by  action.  This,  within  the  authorities 
in  this  state,  is  not  compensation,  or  a  certain  and  adequate  pro- 
vision for  compensation  required  by  the  spirit  of  the  constitu- 
tional guaranty.  {Bloodgood  v.  Mohawk  cfe  Hudson  R,  R, 
Co.y  18  Wend.  9.)  The  provision  made  by  section  3380  fully 
satisfies  the  constitutional  obligatfon,  but  section  3379  only 
provides  for  one  of  the  alternatives  which  may  happen.  (See 
Davis  V.  S.  Z.  R.  R,  Co.^  47  Cal.  517.)  We  leave  this  question 
open,  since  the  order  must  be  reversed  on  the  ground  that  the 
company  was  not  in  possession,  within  the  meaning  of  section 
3379. 

The  point  is  taken  that  the  petition  for  condemnation  was 
not  properly  verified,  which,  if  well  founded,  would  alone 
require  a  reversal  of  the  order,  a^  an  order  under  section  3379, 
can  only  be  made  in  the  condemnation  proceeding.  The 
petition  is  to  be  verified  in  tlie  same  form  and  by  the  same 
persons  as  pleadings  in  courts  of  record  (§  3366),  and  where 
the  i)arty  is  a  domestic  corporation,  the  verification  of  a  plead- 
ing in  its  behalf  must  be  made  by  "  an  oflicer  thereof."  (Code, 
§  525.)  The  petition  in  question  was  verified  by  the  attorney 
for  the  petitioner,  who  stated  in  the  verification  that  he  "  is  its 
duly  authorized  attorney  and  agent,  appointed  by  the  plaintiff 
to  verify  petitions  and  pleadings  in  behalf  of  the  plaintiff,  for 
the  institution  of  condemnation  proceedings  and  otherwise, 
and  is  the  agent  of  the  plaintiff  for  the  purpose  of  acquiring 
the  real  estate  described  in  the  foregoing  petition,"  and  in  the 
petition  on  the  motion  for  the  order  now  under  review,  which 
is  made  a  part  of  the  petition  for  condemnation,  which  is  veri- 
fied by  the  same  person,  it  is  stated  "  that  he  is  one  of  the 
agents  for  the  plaintiff,  duly  authorized  and  appointed  to  pur- 
chase lands  for  its  said  railroad  and  secure  its  right  of  way." 
We  think  the  afliant  was  an  officer  of  the  corporation  within 
the  meaning  of  the  Code.  He  was  not  a  general  x)fficer,  but 
this  is  not  required.  He  was  invested  with  special  and  peculiar 
duties  relating  to  the  acquisition  of  lands,  and  in  the  conduct 
of  proceedings  for  condemnation.  His  relation  to  the  company 
was  that  of  a  general  agent  in  respect  to  those  matters,  acting 
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nnder  an  appointment  from  the  corporation.  He  was  nol 
simply  an  attorney  acting  under  an  ordinary  retainer,  but  wa« 
engaged  in  a  special  department  of  the  corporate  businesa, 
having  the  general  management  thereof.  The  objection  is 
not,  we  think,  well  taken.  But  for  the  reasons  before  stated 
the  order  should  be  reversed. 

It  appearing,  however,  that  condemnation  proceedings  are 
now  pending,  and  that  the  road  of  the  petitioner  is  substan- 
tially completed,  the  matter  should  be  remitted  to  the  Supreme 
Court  to  enable  the  company  to  make  such  further  application 
as  it  may  be  advised. 

All  concur,  except  Earl,  J.,  taking  n^  part,  and  Maynard, 
J.,  not  voting. 

Ordered  accordingly. 

183       279 
147       611 

The  People  ex  rel.  Locke  W.  Winchester,  as  Treasurer,  etc^    el  72        679 

Eespondent,  v.  Michael  Coleman  et  al..  Commissioners  of      ^]^ ^ 

Taxes  and  Assessments,  etc.,  Appellants.  13?  .     279 

78  AD  616 

Notwithstanding  the  various  legislative  enactments  extending  the  powers 
of  joint-stock  companies,  and  clothing  them  with  many  of  the  essential 
attributes  possessed  by  and  characteristic  of  corporations  (Chap.  25H. 
Laws  of  1849;  chap.  158,  Laws  of  1853;  chap.  245,  Laws  of  1854;  chap. 
289,  Laws  of  1867),  the  distinction  between  the  two  classes  of  organiz»> 
tions  is  still  preserved,  and  a  joint-stock  company  is  not  taxable  upon  its 
capita],  under  the  provision  of  the  Revised  Statutes  (1  R.  8.  414,  §1),  sub- 
jecting  ''all  monied  or  stock  corporations  deriving  an  income  or  proflfc 
from  their  capital  or  otherwise,"  to  such  a  tax. 

(Argued  April  12,  1892;  decided  May  24,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  February  18, 
1891,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term,  vacating 
an  aeeessment. 

This  was  a  proceeding  by  certiorari  to  review  the  action  of 
the  commissioners  of  taxes  and  assessments  of  the  city  of  New 
York,  in  imposing  an  assessment  upon  the  capital  stock  of  the 
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National  Express  Company,  a  joint-stock  company,  of  which 
the  relator  is  treasurer,  for  the  year  1888. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  S.  Coleinar\ov  appellants.  If  shown  to  possess  the 
essential  characteristics  of  a  corporation,  an  associated  body 
must  be  deemed  in  law  to  be  a  corporation,  whether  brought 
into  being  by  a  special  act  of  the  legislature,  or  by  compliance 
with  the  provisions  of  general  law,  or  acquiring  its  powers  by 
accepting  from  the  legislature  the  grant  of  corporate  privileges. 
(Laws  of  1838,  chap.  260,  §§  1 8, 24 ;  Thomm  v.  Dakin,  22  Wend. 
9 ;  Warner  v.  Beer 8^  23  id.  103 ;  People  v.  Niagara^  4  Hill,  20 ; 
7  id.  504 ;  Laws  of  1880,  chap.  542 ;  Laws  of  1881,  chap.  361 ; 
Laws  of  1885,  chap.  505 ;  Peoj>le  v.  N,  R.  S.  R.  Co,,  121  X. 
Y.  582.)  The  National  Express  Company  possesses  all  the 
essential  features  of  a  corporation  as  the  word  is  used  in  the 
Constitution  and  statutes  of  New  York.  It  is,  therefore,  a 
corporation.  (Const,  art.  8,  §§  1,  3 ;  Sandfard  v.  Bd.  Siiprs., 
15  How.  Pr.  172.)  Even  if  the  company  should  not  be  held 
to  be  a  strict  corporation,  so  called,  it  should  be  deemed  a  cor- 
poration for  purposes  of  taxation  on  its  capital  stock  or  per- 
sonal property.  Any  other  determination  would  involve  an 
injustice  either  to  the  shareholders  of  the  company  or  to  the 
general  taxpayers  of  the  state.     (Laws  of  1881,  chap.  361,  §  8.) 

James  C.  Cartefi^  for  respondent.  The  single  question  in 
this  case  is  whether  the  National  Express  Company  was,  in 
the  year  1888,  a  corporation  within  the  meaning  of  that  term 
as  employed  in  title  4,  chapter  13,  part  I,  of  the  Kevised 
Statutes,  so  as  to  subject  it  to  tiixation  as  a  corporation  upon 
its  capital  stock.  This  question  must  be  answered  in  the 
negative.  (Laws  of  1849,  chap,  258;  Laws  of  1851,  chap. 
455 ;  Laws  of  1853,  chap.  153 ;  Laws  of  1880,  chap.  245,  §§  26, 
28 ;  Laws  of  1854,  chap.  245 ;  Laws  of  1867,  chap.  189 ;  Story 
on  Part  §  319 ;  Tyrrell  v.  Wmhhum,  6  Allen,  466 ;  jSkUlman 
V.  Luohman,  23  Cal.  198  ;  Lindley  on  Part.  598,  1085,  1093, 
1094;  Warner  v.  Burs,  23  Wend.  103;   King  s.WM,  14 
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East.  406 ;  Du/vergnir  v.  FeUowSy  5  Bing.  248 ;  Josephs  v. 
Pebrer^  3  B.  <&  C.  639 ;  Dartmouth  College  v.  Woodward^  4 
Wheat.  518;  G-ifford  v.  Limngston^  2  Den.  380;  Laws  of 
1875,  chap.  611 ;  Fletcher  v.  Peck^  6  Cranch,  87 ;  Thomas  v. 
Dahin^  22  Wend.  9 ;  Supey^visors  cf  Niagara  v.  People^  7 
Hill,  504 ;  People  v.  Watertmon^  1  id.  616 ;  QiUet  v.  Moody y 
SKY.  479;  Robinson  v.  Bank  of  Attica,  21  id.  4:06  ^  Wither- 
head  v.  AUen,  3  Keyes,  564 ;  McCuffin  v.  Dinsmore,  4  Abb. 
[N.  C]  241 ;  N,  T.  M.  L  Works  v.  Smith,  4  Duer,  362 ; 
Whitman  V.  IlubbeU,  30  Fed.  Rep.  81 ;  Taft  v.  Ward,  106 
Mass.  518;  Bodwell  v.  Eastman,  Id.  525;  7^(3j/X  v.  TTarrf^, 
111  id.  518 ;  LoU  v.  Dinsmore,  Id.  45 ;  Boston  v.  Albany, 
128  id.  445  ;  />o«^  v.  Tra7*(?r,  60  Me.  468 ;  Bacon  v.  Dins- 
m<yre,  42  How.  Pr.  377.) 

Finch,  J.  The  relator  was  taxed  upon  its  capital  on  the 
ground  that  it  had  become  a  corporation  ^dthin  the  meaning 
of  the  provision  of  the  Eevised  Statutes  which  enacts  that 
*'  all  monied  or  stock  corporations  deriving  an  income  or  profit 
from  their  capital  or  otherwise,  shall  be  liable  to  taxation  on 
their  capital  in  the  manner  hereinafter  prescribed."  (1  R.  S. 
title  4,  chap.  13,  part  1.)  The  company  was  formed  as  a  joint- 
stock  company  or  association  in  1853  by  a  written  agreement 
of  eight  individuals  with  each  other,  the  whole  force  and 
effect  of  which,  in  constituting  and  creating  the  organization, 
rested  upon  the  common-law  rights  of  the  individuals  and  their 
power  to  contract  with  each  other.  The  relation  they  assumed  j 
was  wholly  the  product  of  their  mutual  agreement  and  depend- 
ent in  no  respect  upon  the  grant  or  authority  of  the  state.  It 
was  entered  into  under  no  statutory  license  or  permission, 
neither  accepting  nor  designed  to  accept  any  franchise  from 
the  sovereign,  but  founded  wholly  upon  the  individual  rights 
of  the  associates  to  join  their  capital  and  enterprise  in  a  rela- 
tion similar  to  that  of  a  partnership.  A  few  years  earlier  the 
legislature  had  explicitly  recognized  the  existence  and  validity  « 

of  such  organizations,  founded  upon  contract  and  evolved  from 
the  common-law  rights  of  the  citizens.     (Laws  of  1849,  chap. 
SioKBLS  —Vol.  LXXX VIIL       36 
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268.)  That  act  provided  that  any  joint-stock  company  or 
association,  which  consisted  of  seven  or  more  members,  might 
sue  or  be  sued  in  the  name  of  its  president  or  treasurer,  and 
with  tlie  same  force  and  effect,  so  far  as  the  joint  property  and 
rights  were  concerned,  as  if  the  suit  should  be  prosecuted  in 
the  names  of  the  associates.  But  the  act  explicitly  disclaimed 
any  purpose  of  converting  the  joint-stock  associations  recog- 
nized as  existing,  into  corporations  by  a  section  prohibiting  any 
such  construction.  (§  5.)  In  1851  the  act  was  amended  in  its 
form  and  application,  but  in  no  respect  material  to  the  present 
inquiry.  There  is  no  doubt,  therefore,  that  when  the  company 
was  formed  and  went  into  operation  the  law  recognized  a  dis- 
tinction and  substantial  difference  between  joint-stock  com- 
panies and  corporations  and  never  confused  one  with  the  other, 
and  that  the  existing  statute  which  taxed  the  capital  of  cor- 
porations had  no  reference  to  or  operation  upon  joint-stock 
companies  or  associations. 

But  two  things  have  since  occurred.  The  legislature,  while 
steadily  preserving  the  distinction  of  names,  has  with  equal 
persistence  confused  the  things  by  obliterating  substantial  and 
characteristic  marks  of  difference,  until  it  is  now  claimed  that 
the  joint-stock  associations  have  grown  into  and  become  cor- 
porations by  force  of  the  continued  bestowal  upon  them  of 
corporate  attributes.  It  is  said,  and  very  probably  correctly 
said,  that  the  legislature  may  create  a  corporation,  without 
explicitly  declaring  it  to  be  such,  by  the  bestowal  of  a  corporate 
franchise  or  corporate  attributes,  and  the  cases  of  banking 
associations  are  referred  to  as  instances  of  actual  occurrence. 
{Thorruzs  v.  Dal'in,  22  Wend.  9 ;  Bank  of  Watertown  v. 
Watertoum^  25  id.  686  ;  People  v.  NicLgara,  4  Hill,  20.)  It  is 
added  that  such  result  may  happen  even  without  the  legisla- 
tive intent,  and  because  the  gift  of  corporate  powers  and 
attributes  is  tantamoiint  to  a  corporate  creation.  It  is  then 
asserted  that  a  series  of  statutes,  beginning  with  the  act  of 
1849,  has  ended  in  the  gift  to  joint-stock  associations  of  every 
essential  attribute  possessed  by  and  characteristic  of  corpora- 
tions  (Laws  of  1853,  chap.  163,  Laws  of   1854,  chap.  245, 
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Laws  of  1867,  chap.  289) ;  that  the  lines  of  distinction  between 
the  two,  however  far  apart  in  the  beginning,  have  steadily 
converged  until  they  have  melted  into  each  other  and  become 
identical ;  that  every  distinguishing  mark  and  characteristic 
has  been  obliterated,  and  no  reason  remains  why  joint-stock 
associations  should  not  be  in  all  respects  treated  and  regarded 
as  corporations. 

Some  of  this  contention  is  true.  The  case  of  People  ex  rd. 
Piatt  V.  Wemple  (117  N.  Y.  136),  shows  very  forcibly  how 
almost  the  full  measure  of  corporate  attributes  has,  by  legisla^ 
tive  enactment,  been  bestowed  upon  joint-stock  associations, 
until  the  difference,  if  there  be  one,  is  obscure,  elusive  and 
di£Scult  to  see  and  describe.  And  yet  the  truth  remains  that 
all  along  the  line  of  legislation  the  distinctive  names  have  been 
retained  as  indicative  and  representative  of  a  difference  in  the 
organizations  themselves  As  recently  as  the  acts  of  1880  and 
1881,  which  formed  the  subject  of  consideration  in  the  Wemr 
pie  case,  the  legislature,  dealing  with  the  subject  of  taxation 
and  desiring  to  tax  business  and  franchises,  imposed  the  liability 
upon  "  every  corporation,  joint-stock  company  or  association 
whatever  now  or  hereafter  incorporated  or  organized  under 
any  law  of  this  state."  It  is  significant  that  the  words  "or 
organized "  were  inserted  by  amendment,  and  evidently  for 
the  understood  reason  that  joint-stock  companies  could  not 
properly  be  said  to  be  "  incorporated,"  but  might  be  correctly 
described  as  "  organized  "  under  the  laws  of  the  state.  This 
persistent  distinction  in  the  language  of  the  statutes  I  should 
not  be  inclined  to  disregard  or  treat  as  of  no  practical  conse- 
quence, when  seeking  to  arrive  at  the  true  intent  and  proper 
construction  of  the  statute,  even  if  I  were  unable  to  discover 
any  practical  or  substantial  difference  between  the  two  classes 
of  organizations  upon  which  it  could  rest,  or  out  of  which  it 
grew,  for  the  distinction  so  seduously  and  persistently  observed 
would  strongly  indicate  the  legislative  intent,  and  so  the 
correct  construction. 

But  I  think  there  was  an  original  and  inherent  difference 
between  the  corporate  and  joint-stock  companies  known  to 
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our  law  which  legislation  has  somewhat  obscured,  but  has  not 
destroyed,  and  that  difference  is  the  one  pointed  out  by  the 
learned  counsel  for  the  respondent,  and  which  impresses  me 
as  logical  and  well  supported  by  authority.  It  is  that  the  cre- 
ation of  the  corporation  merges  in  the  artiiicial  body  and 
drowns  in  it  the  individual  rights  and  liabilities  of  the  members, 
while  the  organization  of  a  joint-stock  company  leaves  the 
individual  rights  and  liabilities  unimpaired  and  in  full  force. 
The  idea  was  expressed  in  Supettnsors  of  Niagara  v.  People 
<T  Hill,  512),  and  in  Glff'ord  v.  Livingston  (2  Den.  380),  by 
the  statement  that  the  corporators  lost  their  individuality  and 
merged  their  individual  characters  into  one  artificial  existence ; 
and  upon  these  authorities  a  corporation  is  defined  on  behalf 
of  the  respondents  to  be  "  an  artificial  person  created  by  the 
sovereign  from  natural  persons  and  in  which  artificial  person 
the  natural  persons  of  which  it  is  composed  become  merged 
and  non-existent."  I  am  conscious  that  legal  definitions  invite 
and  provoke  criticism,  because  the  instances  are  rare  in  which 
they  prove  to  be  perfectly  accurate ;  and  yet  this  one  oflEered 
to  us  may  b^  accepted  if  it  successfully  bears  some  sufiScient 
test.  In  putting  it  on  trial  we  may  take  the  nature  of  the 
individual  liability  of  the  corporators  on  the  one  hand  and  of 
the  associates  on  the  other,  for  the  debts  contracted  by  their 
respective  organizations,  as  a  suflicient  test  of  the  difference 
between  them,  and  contrast  their  nature  and  character. 

It  is  an  essential  and  inherent  characteristic  of  a  corporation 
that  it  alone  is  primarily  liable  for  its  debts,  because  it  alone 
contracts  them,  except  as  that  natural  and  necessary  conse- 
quence of  its  creation  is  modified  in  the  act  of  its  creation  by 
some  explicit  command  of  the  statute  which  either  imposes  an 
express  liability  upon  the  corporators  in  the  nature  of  a  penalty, 
or  affirmatively  retains  and  preserves  what  would  have  been 
the  common-law  liability  of  the  members  from  the  destruction 
involved  in  the  corporate  creation.  In  other  words,  the  indi- 
vidual liability  of  the  members,  as  it  Avould  have  existed  at 
common  law,  is  lost  by  their  creation  into  a  corporation,  and 
exists  thereafter  only  by  force  of  the  statute,  upon  some  new 
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and  raodifjing  conditions,  to  some  partial  or  changed,  extent^ 
and  so  far  preventing,  by  the  intervention  of  an  express  com- 
mand, the  total  destruction  of  individual  liabilities  which 
otherwise  would  flow  from  the  inherent  effect  of  the  corporate 
creation.  The  penalties  sometimes  imposed  are  of  course  new 
statutory  liabilities  which  never  at  common  law  rested  upoD 
the  individual  members.  The  retained  liability  occasionally 
established  is  in  the  nature  and  a  parcel  of  such  original  lia- 
bility, as  we  had  occasion  to  show  in  Rogers  v.  Decker  (131 
ST.  Y.  490),  but  is  retained  by  force  of  the  express  command 
of  the  statute  and  in  that  manner  saved  from  the  destruction 
which  otherwise  would  follow  the  simple  creation  of  the  cor- 
poration. Ordinarily,  these  individual  liabilities  exist  upon 
other  than  common-law  conditions,  and  make  the  corporators 
rather  sureties  or  guarantors  of  the  corporation  than  original 
debtors,  since  in  general  their  liability  arises  after  the  usual 
remedies  against  the  corporation  have  been  exhausted.  But 
where  that  is  not  so,  the  invariable  truth  is  that  the  creation 
of  the  corporation  necessarily  destroys  the  common-law  liability 
of  the  individual  members  for  its  debts,  and  requires  at  the 
hands  of  the  creating  power  an  affirmative  imposition  of  new 
personal  liabilities  or  a  specific  retention  of  old  ones  from  the 
destruction  which  would  otherwise  follow.  Exactly  the  oppo- 
site is  true  of  joint-stock  companies.  Their  formation  destroys 
no  part  or  portion  of  their  common-law  liability  for  the  debts 
contracted.  Those  debts  are  their  debts  for  which  they  must 
answer.  Permission  to  sue  their  president  or  treasurer  is  only 
a  convenient  mode  of  enforcing  that  liability,  but  in  no  man- 
ner creates  or  saves  it.  The  statute  of  1853  did  interfere  with 
it.  That  act  required  in  the  first  instance  a  suit  against  the 
president  or  treasurer,  and  so  a  preliminary  exhaustion  of  the 
joint  property.  But  that  act  was  modal,  and  determined  the 
procedure.  It  suspended  the  common-law  right,  but  recog- 
nized its  existence.  We  so  held  in  Witherhead  v.  Alien  (4 
Abb.  Ct  App.  Dec.  628),  and  at  the  same  time  said  that 
the  associations  were  not  corporations  but  mere  partner- 
ship concerns.     Even  that  mode  of  procedure  has  been  modi- 
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fied  by  the  Code  (§§  1922,  1923),  so  that  the  creditor  at  his 
option  may  sue  the  associates  without  bringing  his  action 
against  the  president  or  treasurer.  These  last  and  quite  recent 
•enactments  show  that  the  legislative  intent  is  still  to  preserve 
and  not  destroy  the  original  difference  between  the  two  classes 
•of  organizations;  to  maintain  in  full  force  the  common-law 
liability  of  associates  and  not  to  substitute  for  it  that  of  cor- 
porators ;  and  preserving  in  continued  operation  tliat  normal 
and  distinctive  difference,  to  evince  a  plain  purpose  not  to' 
merge  the  two  organizations  in  one  or  destroy  the  boundaries 
which  separate  them.  That  intent,  once  clearly  ascertained, 
determines  the  construction  to  be  adopted,  and  may  be  the  only 
reliable  test  in  view  of  the  power  of  the  state  to  clothe  one 
organization  with  all  the  attributes  of  the  other.  The  drift  of 
legislation  has  been  to  lessen  and  obscure  the  original  and 
oharacteristic  difference.  On  the  one  hand  corporations  have 
been  created  with  positive  provisions  retaining  more  or  less 
the  individual  liability  of  the  members,  and  on  the  other  the 
joint-stock  companies  have  been  clothed  with  most  of  the  cor- 
porate attributes,  but  enough  of  the  original  difference  remains 
to  shows  that  our  legislation,  not  only  carefully  preserves  the 
distinction  of  names,  but  sufficient,  also,  of  the  original  differ- 
ence of  character  and  quality  to  disclose  a  clear  intent  not  to 
merge  the  two. 

We  may  thus  see  upon  what  the  legislative  intent  to  preserve 
them  as  separate  and  distinct  is  founded  and  what  distinguish- 
ing characteristics  remain.  The  formation  of  the  one  involves 
the  merging  and  destruction  of  the  common-law  liability  of 
the  members  for  the  debts^  and  requires  the  sutetitution  of  a 
new  or  retention  of  the  old  liability  by  an  affirmative  enact- 
ment which  avoids  the  inherent  effect  of  the  corporate  creation ; 
in  the  other,  the  common-law  liability  remains  unchanged  and 
unimpaired  and  needing  no  statutory  intervention  to  preserve 
or  restore  it ;  the  debt  of  the  corporation  is  its  debt  and  not 
that  of  its  members,  the  debt  of  the  joint-stock  company  is  the 
debt  of  the  associates  however  enforced ;  the  creation  of  the 
•corporation  merges  and  drowns  the  liability  of  its  corporators. 
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the  creation  of  the  stock  company  leaves  unharmed  anxi 
unchanged  the  liability  of  the  associates ;  the  one  derives  its 
existence  from  the  contract  of  individuals,  the  other  from  the 
sovereignty  of  the  state.  The  two  are  alike  but  not  the  same. 
More  or  less,  they  crowd  upon  and  overlap  each  other,  but 
without  losing  their  identity,  and  so,  while  we  cannot  say  that 
the  joint-stock  company  is  a  corporation,  we  can  say  as  we  did 
fiay  in  Van  Aemam  v.  Bleiatein  (102  N.  Y.  360),  that  a  joint- 
stock  company  is  a  partnership  with  some  of  the  powers  of  a 
corporation.     Beyond  that  we  do  not  think  it  is  our  duty  to  go. 

The  order*8hould  be  affirmed,  with  costs.  • 

All  concur. 

Order  affirmed. 


Elizabeth  J.  Haynes,  Respondent,  v,  Elizabeth  W.  Aldbich, 

Appellant. 
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Where  a  tenant  for  a  year  or  years  holds  over  after  the  expiration  of  his 
term,  the  law  implies  an  agreement  on  his  part  to  hold  for  another  year 
upon  the  terms  of  the  lease,  and  the  option  is  with  the  landlord  to  so 
regard  it;  and  this,  although  he  had  notice  from  the  tenant  before  the 
expiration  of  the  term  that  he  did  not  intend  to  remain  ior  another  year, 
at  least  where  the  holding  over  was  not  unavoidable. 

Defendant  leased  certain  premises  of  plaintiff  for  a  year.  The  lease  con- 
tained a  provision  that  the  premises  should  be  occupied  as  a  private 
dwelling  and  a  covenant  on  defendant's  part  not  to  sublet  without  the 
written  consent  of  plaintiff.  Defendant  did  sublet  without  permission 
to  C. ,  who  occupied  the  premises  as  a  boarding-house.  The  term  expired 
May  first;  before  the  expiration,  defendant  informed  plaintiff  that  she 
did  not  desire  to  renew  her  lease  for  another  year.  The  first  day  of  May 
was  a  holiday.  Possession  was  retained  by  the  sub-tenant  until  May 
fourth,  the  excuse  being  the  difficulty  in  engaging  trucks  on  the  second, 
and  that  on  the  third,  one  of  the  boarders  was  sick  and  could  not  then 
be  moved  with  safety.  In  the  afternoon  of  the  fourth,  the  keys  were 
tendered  to  plaintiff,  but  refused.  In  an  action  to  recover  rent,  hdd, 
that  plaintiff  was  entitled  to  consider  the  lease  renewed  for  another  year. 

Smith  V.  Allt  (7  Daly,  492),  distinguished. 

Plaintiff  went  to  the  house  on  May  fourth,  after  the  tender  of  the  keys, 
and  found  it  deserted  and  the  windows  open;  a  policeman  entered 
through  an  open  window;  some  keys  were  found  which  were  thereafter 
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used,  and  plaintiff  had  some  ordinary  and  needed  repairs  made.  8he 
also  tried  to  rent  the  premises,  but  failed.  Plaintiff  had  the  right  under 
the  lease  to  enter  to  make  repairs,  and  in  case  the  premises  became 
vacant  during  the  term,  to  enter  and  relet  as  defendant's  agent.  J3dd, 
that  there  was  no  acceptance  of  the  surrender. 

(Argued  April  18,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  31, 1891,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  to  recover  the  rent  for  one  year  of  certain 
premises  in  the  city  of  New  York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  OaJbraith  Ward  for  appellant.  The  question  whether 
the  conduct  of  Mrs.  Coventry,  the  sub-tenant,  amounted  to  a 
holding  over  by  Mrs.  Aldrich,  the  defendant,  was  a  question 
for  the  jury.  {ISinith  v.  AUt^  7  Daly,  492;  Sha/nahan  v. 
Shanahan,  28  J.  &  S.  339 ;  McCabe  v.  Evera^  30  N.  Y.  S.  R. 
833 ;  Manly  v.  Clemens^  34  id.  199.) 

Stephen  II,  Olin  for  respondent  The  defendant  was  bound 
to  give  up  possession  of  the  leased  premises  at  the  expiration 
of  the  term.  {Schuyler  v.  Smithy  51  N.  Y.  309 ;  Hazdtine  v. 
Weld,  73  id.  156 ;  PhUip  v.  Fogarty,  21  Abb.  [N.  C]  304 ; 
Lvbeikin  v.  E,  B,  Co,,  21  id.  304 ;  Laughram,  v.  Smith,  75 
id.  205 ;  Laimbeer  v.  TaUer,  4  N.  Y.  Supp.  688 ;  Hunt  v. 
Wolfe,  2  Daly,  248 ;  WiU  v.  Mayor,  etc,  5  Robt.  248 ;  Mack 
V.  Burt,  5  Hun,  28 ;  Schuyler  v.  Smith,  51  N.  Y.  309 ;  Gilh 
ions  V.  Dayton,  4  Hun,  451 ;  Smith  v.  AUt,  7  Daly,  492, 496.) 
The  holding  over  was  not  excusable  and  involuntary.  ( Witt 
V.  Mayor,  etc,,  6  Robt.  248 ;  Smith  v.  AUt,  7  Daly,  492 ; 
Tommey  v.  Dunn,  10  J.  &  S.  291.)  The  acts  of  the  plaintiff, 
which  were  claimed  to  be  a  resumption  of  possession  and  an 
exercise  of  proprietary  right,  are  not  sufficient  to  sustain  tlie 
defendant's  claim  that  there  was  a  surrender  and  an  accept- 
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ance  of  the  surreuder.  (  Wlnant  v.  Ilines^  14  Daly,  187 ; 
Spies  V.  Vo88,  30  N.  Y.  S.  R.  54S ;  MeKellar  v.  Sigler,  47 
How.  Pr.  20;  Thomas  v.  Nelmiu  «9  N.  Y.  118,  121 ;  Mor- 
gan V.  Smith,  70  id.  537,  54(i ;  Ilall  v.  Gould,  13  id.  127 ; 
Hackett  v.  Richards,  13  id.  138.) 

Finch,  J.  Judgment  was  ordered  against  the  defendant 
ujion  the  trial  of  this  action  for  rent  accrued  after  tlie  expira- 
tion of  her  original  lease,  upon  the  giound  that  by  holding 
over  after  such  expiration,  she  became  a  tenant  for  another 
year  upon  the  terms  of  the  prior  written  leajse.  The  fact«  dis- 
closed were  that  such  lease  ended  by  its  terms  on  May  1, 1889 ; 
that  it  contained  a  provision  that  the  premises  should  be  occu- 
pied as  a  private  dwelling,  and  a  covenant  not  to  sublet  with- 
out the  written  consent  of  the  lessor.  Both  stipulations  were 
violated.  The  tenant,  without  permission,  rented  the  premises 
to  Mrs.  Coventry,  who  occupied  them  as  a  boarding-house,  and 
received,  a^  one  of  her  boarders,  a  lady  who  was  a  chronic 
invalid  and  continuously  ill.  On  the  4th  of  February,  1889, 
the  lessor  inquired  of  the  lessee  whether  she  desired  to  renew 
her  lease  for  another  year,  and  was  informed  that  she  did  not. 
The  first  day  of  May  was  a  holiday,  and  possibly  the  tenant 
had  until  noon  of  the  next  day  for  a  surrender  of  possession. 
But  the  possession  was  retained  by  the  tenant  until  the  after- 
noon of  May  fourth,  when  the  keys  were  tendered,  but  refused. 
The  excuse  given  is  that  on  the  second  day  of  May,  there  was 
diflSculty  in  engaging  trucks ;  that  tlie  removal  began  on  the 
third,  but  the  sick  boarder  could  not  then  be  moved  with 
safety,  and  was  not  moved  until  the  fourth. 

This  court  held  in  Commissioners  of  Pilots  v.  Cl<irh  (33 
N.  Y.  251),  that  the.  rule  is  too  well  settled  to  be  disputed  that 
where  a  tenant  holds  over  after  the  expiration  of  his  term  the 
law  will  imply  an  agreement  to  hold  for  a  year  npon  the  terms 
of  the  prior  lease ;  that  the  option  to  so  regard  it  is  with  the 
landlord  and  not  with  the  tenant,  and  that  the  latter  holds 
over  his  term  at  his  peril.  In  Conway  v.  St<irhweather  (1 
Den.  114),  the  tenant  had  notified  the  landlord  of  his  inten^ 
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tioii  not  to  remain  for  anotlier  year,  as  was  the  fact  in  the 
present  case,  but,  nevertheless,  did  hold  over  for  a  fortnight, 
and  the  fact  of  the  notice  was  held  to  be  immaterial,  the  court 
Baying,  ''the  act  of  the  plaintiff  in  holding  over  has  given  the 
defendants  a  legal  right  to  treat  him  as  tenant,  and  it  is  not 
in  his  power  to  throw  off  that  character,  liowever  onerous  it 
may  be." 

The  appellant  does  not  deny  the  rule  but  seeks  to  qualify  it 
so  as  to  mean  that  it  is  onlv  where  the  tenant  holds  over  vol- 
untarily  and  for  his  own  convenience  that  the  landlord's  right 
Arises,  and  that  it  does  not  so  arise  when  the  tenant  holds  over 
involuntarily,  not  for  his  own  convenience,  but  because  he 
qsannot  help  it  I  am  averee  to  any  such  qualification.  It 
would  introduce  an  uncertainty  into  a  rule  whose^chief  value 
lies  in  its  certainty..  The  consequent  confusion  would  be  very 
great.  Excuses  would  always  be  forthcoming,  and  their  suf- 
ficiency be  subject  to  the  doubtful  conclusions  of  a  jury,  and 
no  lessor  would  ever  know  when  he  could  safely  promise  pos- 
session to  a  new  tenant.  The  cases  cited  by  the  appellant  do 
not  bear  out  his  contention.  In  Smith  v.  AlU  (7  Daly  492) 
tlie  holding  over  was  in  part  the  act  and  alssent  of  the  landlord 
Hnd  occasioned  by  pending  negotiations,  and  could  not  have 
been  said  to  be  the  sole  act  of  the  tenant.  In  Shanahan  v. 
Shanahan  (53  J,  &  S.  344)  it  appeared  that  the  first  of  May 
was  Sunday,  that  tlie  tenant  began  to  move  on  the  afternoon 
of  the  second,  that  the  removal  continued  during  the  third, 
and  for  that  reason  the  tenant  wag  held  liable.  The  court  did 
interject  the  remark  that  there  was  no  unavoidable  delay  in 
moving,  but  without  seeking  to  change  or  modify  the  rule. 
In  McCahe  v.  Evers^  decided  in  1800  in  the  New  York  City 
Court,  it  appeared  that  the  tenant  moved  out  on  the  first  of 
May,  but  left  behind  him  an  old  stove  and  some  rubbish,  and 
tendered  the  key  on  the  second  of  May.  The  court  held  that 
the  evidence  of  a  holding  over  was  inconclusive  and  ambiguous, 
and  the  question  should  have  been  submitted  to  the  jury.  In 
Maney  v.  Clemens^  decided  by  the  same  court,  the  term  expired 
on  February  second,  at  noon ;  the  tenant  began  his  removal  in 


1892.]  Haynes  v.  Aldbioh.  291 

Opinion  of  the  Court,  per  FmcH,  J. 


the  morning  and  worked  till  midnight.  There  was  a  verdict 
against  the  landlord  which  the  conrt  refused  to  set  aside. 

These  cases,  even  if  regarded  in  all  respects  as  correctly 
decided,  fall  very  far  short  of  establishing  the  appellant's  doc- 
trine or  justifying  a  reversal  in  the  present  case.  There  is  no 
question  here  about  the  fact  of  a  holding  over,  and  no  question, 
therefore,  in  that  regard  for  the  solution  of  a  jury.  The  tenant 
remained  in  possession  voluntarily,  for  her  own  convenience 
and  that  of  her  sick  boarder.  If  it  was  unsafe  to  remove  the 
latter  the  situation  was  wholly  the  fault  of  the  tenant  who  sets 
up  as  an  excuse  for  one  violation  of  the  lessor's  rights  th«  con- 
sequences of  her  own  earlier  violation  of  the  terms  of  the  lease. 
No  impossibility  of  removal  was  shown,  merely  difficulty  and 
inconvenience,  which  should  have  been  and  might  have  been 
foreseen  and  provided  against  If  the  rule  in  this  case  seems 
to  involve  a  hardship,  that  is  sometimes  true  of  every  general 
rule,  however  just  and  wise,  but  does  not  justify  its  abrogation. 
To  sustain  this  defense  would  open  the  door  to  a  destruction 
of  the  settled  doctrine  and  tend  to  involve  the  rights  of  both 
lessor  and  lessee  in  uncertainty  and  confusion. 

I  do  not  mean  to  say  that  whether  there  has  been  a  holding 
over  at  all  may  not  sometimes  be  so  doubtful  upon  the  facts  as 
to  require  a  submission  to  the  jury.  I  mean  to  say  that  there 
is  no  such  doubt  in  the  present  case.  I  reserve  the  question, 
also,  whether  there  might  not  be  an  unavoidable  delay,  in  no 
manner  the  fault  of  the  tenant,  directly  or  indirectly,  which 
would  serve  as  a  valid  excuse.  It  is  enough  that  here  was  a 
holding  over  not  unavoidable,  which  miglit  have  been  pro- 
vided against,  and  where  the  chief  difficulty  grew  directly  out 
of  the  tenant's  own  wrongful  act. 

It  is  claimed,  however,  that  the  further  question  whether  the 
lessor  exercised  the  permitted  option  or  took  possession  in  hjer 
own  right,  should  have  been  submitted  to  the  jury.  I  think 
the  facts  admit  of  but  one  inference.  The  lessor  did  exercise 
her  option,  and  that  promptly  and  clearly.  When  the  keys 
were  tendered  to  her  mother  they  were  refused.  In  the  after- 
noon of  May  fourth  the  lessor  went  to  the  house  to  see  what 
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"Was  occurring.  She  found  it  deserted  and  the  windows  open. 
Her  property  needed  protection.  Under  the  lease  she  had  a 
right  to  enter  and  relet  it  as  the  agent  of  the  tenant.  A 
policeman  entered  through  the  open  window.  Some  keys 
were  found  on  the  mantel  and  thereafter  used,  but  evidently 
not  all,  for  others  were  restored  much  later.  The  premises 
were  somewhat  damaged  and  the  lessor  had  a  little  painting 
and  some  plumbing  done,  amounting  only  to  ordinary  and 
needed  repairs.  She  tried  to  rent  the  house  but  failed,  and 
went  to  Europe  during  the  summer,  and  occupied  the  house  in 
the  fall  under  a  stipulation  which  expressly  reserved  her  exist- 
ing rights.  Upon  these  facts  no  inference  was  justified,  except 
that  drawn  by  the  court.  There  was  a  clear  refusal  to  accept 
the  surrender  offered  and  the  repairs  were  consistent  with  that 
position  and  with  the  right  reserved  in  the  lease. 

We  think  the  judgment  was  correct  and  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 

Bowers  H.  Leonard,  Appellant,  v.  Kobie  (>louoh  et  al., 

Kespondents. 

Where  land  and  buildings  thereon  belong  to  the  same  person,  the  buildings 
are  part  of  the  realty  and  pass  upon  a  conveyance  thereof,  and  neither 
the  grantor,  nor  those  claiming  under  him,  may  show  that  it  was  agreed 
by  parol  that  a  building  should  be  reserved  ./{/Tie  can  retain  title  to  the 
building  only  by  some  reservation  in  the  detnl,  or  by  an  agreement  in 
writing,  answering  the  requirements  of  the  Statute  of  Frauds. 

C.  conveyed  a  lot,  by  ordinary  warranty  deed,  upon  which  was  a  bam,  to 
defendant  R.  who  owned  an  adjoining  lot.  R.  conveyed  the  lotAo  G., 
excepting  a  strip  upon  which  was  about  one-third  of  the  barn;ynirough 
various  mesne  conveyances  plaintiff  acquired  title  to  said  lot  ^cepting 
the  strip  so  conveyed;  all  of  the  conveyances  were  ordinary  warranty 
deeds.  In  an  action  against  defendant  for  trespass  in  removing  the  bam 
from  said  lot,  it  appeared  that  R.  has  remained  in  possession  of  the  bam 
since  her  conveyance  and  defendants  were  permitted  to  show  that  it  was 
understood  and  agreed  by  parol  at  the  time  of  her  conveyance  to  G.  that 
the  bam  was  reserved  to  her  and  that  each  of  the  subsequent  grantees, 
including  plaintiff,  was  advised  of  such  reservation  at  the  time  of  receiv- 
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ing  the  deed.  Held,  that  the  evidence  was  improperly  received;  thalT 
the  bam,  not  having  been  severed  from  the  realty,  or  made  personal 
property  by  any  acts  of  the  parties,  could  not  be  reserved  by  parol,  nor 
could  the  reservation  be  operative  as  a  parol  gift,  without  violating  the 
Statute  of  Frauds ;  that  plaintiff  acquired  title  under  his  deed  to  so 
much  of  tlie  barn  as  stood  upon  his  lot;  and  so,  that  the  action  was 
maintainable. 

(Argued  April  19,  1892;  decided  May  24,  1898.) 

Appeal  from  jiidgjnent  of  the  General  Term  of  the  Supreme 
Court  in  the  'fifth  judicial  department,  entered  upon  an  order 
made  June  9,  1891,  which  overniled  plaintiff's  exceptions  and 
directed  judgment  for  defendants  on  the  verdict. 

This  action  was  of  trespass  to  recover  damages  to  plaintiff's 
premises  arising  from  the  removal  of  a  bam  a  portion  of  which 
stood  thereon.  ^ 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Amasa  J,  Parker  for  appellant.  The  bam  was  built  by 
the  person,  who  at  the  time  of  building  it,  owned  the  lot  on 
which  the  whole  of  it  stood ;  on  its  erection  under  such 
circumstances,  it  became  and  remained  a  part  of  the  realty 
and  passed  with  its  conveyance.  ( Voorhees  v.  McGinnis 
48  N.  Y.  283 ;  BucUeij  v.  Buckley,  11  Barb.  63 ;  McRea 
V.  a  N,  Bank,  m  N.  Y.  495 ;  Potter  v.  Cromwell,  40  id, 
296 ;  Reid  v.  Kirk,  12  Pick.  54 ;  Walk£r  v.  Sherman,  20 
Wend.  638 ;  Gardner  v.  FlnUy,  19  Barb.  320 ;  Snedecker  v. 

Warring,  12  N.  Y.  170.)  The  court  erred  in  allowing  the 
parol  evidence  to  show  a  gift  of  the  barn.  {McRea  v.  C. 
N.  Bank,  66  N.  Y.  489,  495 ;  Boone  on  Real  Prop.  306, 
307 ;  3  Wafihb.  on  Real  Prop.  391 ;  3  Kent's  Coram.  401 ; 

Warren  v.  Ldand,  2  Barb.  618 ;  19  N.  Y.  240-242 ;  Oreen  v. 
Armstrong,  1  Den.  554,  555 ;  Lacustrine  Co,  v.  Fee  Co,,  82 
N.  Y.  484 ;  Voreleck  v.  Roe,  50  Barb.  302-305 ;  Taylor  v. 
Millard,  42  Hun,  364 ;  28  N.  Y.  S.  R.  694 ; '  Wiseman  v, 
Lucksinger,  84  id.  31 ;  Pierce  v.  Keator,  70  id.  419  ;  Utrnt- 
ingtan  v.  Asher,  96  id.  604;  Mott  v.  Palmar,  1  id.  572; 
Goodrich  V.  Jones,  2  Hill,  142 ;  Thayer  v.  Wright,  4  Den, 
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180 ;  Slocum  v.  Seymmir,  36  N.  Y.  139  ;  1  Washb.  on  Eeal 
Prop.  632 ;  Conkrite  v.  Conhrite,  94  N.  Y,  328 ;  People  v. 
Fidd,  1  Lans.  244,  245 ;  3  Smith's  L.  C.  2107 ;  Huaaey  v. 
Heferman,  143  Mass.  232 ;  K7iig?U  v.  Taylor,  126  id.  25 ; 
liuss  V.  Alpcmgh,  118  id.  369 ;  Gregory  v.  People,  80  Va. 
355  ;  1  Greenl.  on  Ev.  §  275  ;  Stephens  on  Ev.  260 ;  Austin 
V.  Sawyer,  9  Cow.  40 ;    Wintermute  v.  Sawyer,  Id.  40.) 

John  0*Brien  for  respondents.  Mrs.  Gilbert,  being  the 
owner  of  the  bam,  could  certainly  dispose  of  it  by  parol.  All 
buildings  sold  to  be  moved  away,  are  sold  by  parol,  and  delivery 
to  the  purchaser  is  all  that  is  necessary  to  pass  title.  It  is  well 
settled  that  parties  may,  by  agreement  at  the  time  of  annexa- 
tion, preserve  the  character  of  personalty  to  chattels  annexed 
to  the  land.  {MoU  v.  Palmer,  1  N.  Y.  564 ;  Tifft  v.  HorUm, 
53  id.  377 ;  Voorhis  v.  McGinnis,  48  id.  278 ;  Skeleton  v. 
Edwa/rd,  35  id.  279 ;  Dvhoia  v.  EMy,  10  Barb.  496.)  The 
evidence  of  the  gift  from  Mary  Gilbert  to  the  defendants, 
and  of  the  subsequent  recognition  of  that  gift,  by  plaintifTs 
grantors,  and  of  facts  tending  to  show  that  plaintiff  himself 
had  notice  of  defendant's  title  to  the  bam,  was  properly 
admitted.  (1  Greenl.  on  Ev.  §  279 ;  McMaster  v.  In8.  Co., 
55  K.  Y.  234.)  The  defendant's  title  to  the  bam  was  suffi- 
dently  pleaded.  Under  the  common-law  pleading  a  mere  alle- 
gation of  possession  of  personal  property  was  as  a  rule  sufficient. 
(Heard's  Civil  Pleading,  229 ;  Bliss  on  Pleading,  §  230 ;  Van 
Santvoord's  Pleadings,  54 ;  Code  Civ.  Pro.  §  546 ;  Marie  v. 
Garrison,  83  N.  Y.  14.) 

Earl,  Ch.  J.  The  material  facts  in  this  case  are  as  follows : 
Prior  to  March  29,  1884,  Adaline  Clough  owned  a  lot  of  land 
in  the  city  of  Auburn,  upon  which  there  was  a  small  bam, 
and  on  that  day  she  conveyed  the  lot  by  an  ordinary  warranty 
deed  to  the  defendant  Robie  Clough,  who  owned  the  adjoining 
lot  on  the  notherly  side  of  the  lot  thus  conveyed.  On  the  1st 
day  of  April,  1884,  Robie  Clough,  by  an  ordinary  warranty 
deed,  conveyed  the  same  lot  to  her  daughter  Mary  Gilbert, 
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with  the  exception  of  a  strip  six  feet  by  twelve  rods  reserved 
from  the  nortlierly  side  of  the  lot.  About  one-third  of  the 
barn  was  upon  the  strip  thus  reserved,  and  thus  the  dividing 
line  between  the  two  lots  after  that  conveyance  ran  through 
the  bam,  leaving  about  one-third  thereof  upon  the  land  of 
Robie  Clough  and  two-thirds  thereof  upon  the  land  of  Mary 
Gilbert.  At  the  time  of  the  execution  of  the  deed  by  Robie 
Clough  to  Mrs.  Gilbert  and  immediately  thereafter  she  said  to 
Mrs.  Clough  and  her  husband  :  **  Xow  pa  and  ma  the  bam  is 
yours;  there  can  nobody  interfere  with  you,"  and  Robie 
Clough  and  her  husband  have  ever  since  been  in  the  occupancy 
of  the  barn.  On  the  28th  day  of  October,  1886,  Mrs.  Gilbert 
by  an  ordinary  warranty  deed,  conveyed  the  lot  to  Julia  M, 
Sherwood,  and  at  the  time  of  that  conveyance  Mrs,  Sherwood 
was  informed  that  the  barn  l)elonged  to  Mrs.  Clough  and  there 
was  a  parol  reservation  of  the  same.  On  the  1st  day  of 
November,  1886,  Mrs.  Sherwood,  by  an  ordinary  warranty 
deed,  conveyed  the  lot  to  Mrs.  Etmice  Nellis,  and  at  the  time 
of  that  conveyance  Mrs.  Nellis  was  informed  by  parol  that 
Mrs.  Clough  owned  the  barn  and  that  it  did  not  pass.  On  the 
8th  day  of  November,  1888,  Mrs.  Nellis,  by  an  ordinary  war- 
ranty deed,  conveyed  the  lot  to  the  plaintiff,  and  at  the  time  of 
that  conveyance  he  was  informed  by  parol  that  the  barn 
belonged  to  Mrs.  Clough  and  did  not  pass  with  the  conveyance. 
After  he  had  purchased  the  lot,  Mrs.  Clough  informed  hin^ 
that  she  claimed  the  barn  and  intended  to  move  it  from  tlia 
lot  and  he  told  her  not  to  move  it.  After  that  the  defendant.s 
moved  the  barn  from  the  lot,  and  then  the  plaintiff  brouglit 
this  action  to  recover  for  the  vahie  of  so  much  of  the  barn  m:^ 
stood  upon  his  lot  and  claimed  to  recover  treble  damages. 

The  bam  was  a  wooden  stmcture,  worth  less  tlian  $200,  and 
rested  upon  four  large  stones  at  the  corners  and  smaller  stones 
at  other  places. 

Upon  the  trial  the  plaintiff  objected  to  the  parol  eviden(*e 
given  by  the  defendants  to  show  the  parol  reservation  of  the 
bam  at  the  times  of  the  several  conveyances  of  the  lot.  But 
the  court  overmled  the  objections  and  received  the  e\ndence. 
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The  court  below  held  that  the  evidence  was  competent ;  that 
the  barn  after  the  conveyance  by  Mi's.  Clongh  to  lier  daughter 
became  and  remained  personal  property,  and  that  she  had  a 
lawful  right  to  remove  the  same,  and  judgment  was  entered 
upon  the  verdict  in  favor  of  the  defendants. 

We  think  a  few  plain  principles  of  law  require  a  reversal  of 
this  judgment.  This  barn  at  the  time  of  the  conveyance  by 
Mrs.  Clough  to  Mrs.  Gilbert  was  a  part  of  the  realty,  and 
there  could  be  no  parol  reservation  of  it.  The  gmntor  could 
no  more  reserve  the  bam  by  parol  than  she  could  reserve  trees 
growing  upon  the  land,  or  a  ledge  of  rocks  or  a  mine  or  a  por- 
tion of  the  soil.  As  between  the  grantor  and  grantee  it  is 
very  clear  that  the  grantor  would  not  have  been  permitted  to 
show  that  the  bam  was  reserved  by  parol,  as  that  evidence 
would  have  contradicted  the  deed  which  was  absolute  in  form. 
If  the  grantor  had  removed  the  barn  the  grantee  could  have 
sued  her  for  trespass  and  she  could  not  have  defended  by  show- 
ing a  parol  reservation  of  the  barn.  If  it  had  been  claimed 
in  such  a  suit  that  it  was  part  of  an  oral  agreement  or  reser- 
vation that  the  barn  should  not  pass,  that  fact  could  not  have 
been  shown,  as  it  would  have  contradicted  the  deed.  The  deed 
contained  covenants  of  warranty  which  covered  the  entire 
title  to  the  real  estate,  and  the  grantor  could  not  in  such  a  suit 
have  shown  by  ])arol  that  any  part  of  the  real  estate  was  not 
covered  by  the  covenants.  So,  too,  if  it  be  claimed  that  what 
Was  said  by  Mrs.  Gilbert  to  Mrs.  Clough  immediately  after  the 
deed  was  delivered  constituted  a  i)arol  gift  of  the  bam  to  her 
father  and  mother,  the  gift  could  not  be  ojx^rative  because  the 
barn  at  that  time  was  a  part  of  the  realty.  It  had  never  hecn 
severed  from  the  realtv  and  had  never  been  bv  any  acts  of  the 
parties  or  the  owners  made  personal  proi^rty,  and  the  parol 
gift  of  a  portion  of  the  real  estate  could  not  Ikj  upheld  M'ith- 
out  violating  the  Statute  of  Frauds.  The  one-third  of  the 
bam  which  rested  upon  the  lot  owned  by  Mrs.  Clough  was 
and  remained  realtv,  and  it  is  impossible  to  perceive  how  by 
mere  words  the  other  two-thirds  could  be  cohverted  into  per- 
sonalty.    Can  trees  and  other  portions  of  real  estate  be  con- 
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verted  into  j^ersoualty  by  a  mere  parol  gift  and  without 
severance  ? 

It  is  clear  that  after  the  conveyance  from  Mrs.  Clough  to 
Mrs.  Gilbert  the  barn  remained  a  part  of  the  realty,  and  was 
covered  by  the  deed  and  the  covenants  of  warranty  therein  con- 
tained ;  and  so  the  barn  passed  to  each  successive  purchaser, 
and  no  grantor  could  dispute  that  the  grantee  took  title  to  the 
barn  ;  and  thus  the  title  to  so  much  of  the  barn  as  stood  upon 
this  lot  was  finally  vested  in  the  plaintiff.  All  the  deeds  con- 
tained covenants  of  warranty.  Those  covenants  nin  with  the 
land,  and  each  successive  grantee  could  have  the  benefit  of  all 
the  prior  covenants.  The  plaintiff  is  in  privity  of  estate  with 
Mrs.  Clough,  and  his  rights  are  the  same  as  they  would  have 
been  if  he  had  been  her  immediate  grantee.  He  holds  under 
her  deed,  and  in  an  action  by  him  for  a  breach  of  her  cove- 
nants she  could  not  dispute  that  the  barn  was  a  part  of  the 
realty.  And  in  this  action  against  her  for  removing  the  bam 
she  cannot  dispute  that  it  passed  under  her  deed.  His  rights 
are  the  same  as  Mrs.  Gilbert's  would  have  been  if  she  had  dis- 
puted Mrs.  Clough's  right  to  the  barn,  and,  Ixifore  she  had 
conveyed^  had  sued  her  for  removing  it. 

A  careful  scrutiny  of  the  cases  cited  on  behalf  of  the  defend- 
ants shows  that  there  is  absolutely  uo  authority  for  their  con- 
tention  in  a  case  like  this.  If  at  the  time  of  the  conveyance 
of  Mrs.  Clough  the  bam  had  been  personal  property  in  the 
ownership  of  some  other  person,  and  the  grantees  had  been 
notified  of  that  fact,  the  title  to  it  would  not  have  passed  by 
the  successive  conveyances.  If  this  barn  had  been  placed 
U|>on  the  lot  by  some  third  person  with  the  consent  of  the  owner 
and  with  the  understanding  that  such  third  person  could  at  any 
time  remove  it,  it  would  have  remained  personal  property  and 
would  not  have  passed  to  a  purchaser 'imder  any  form  of  convey- 
ance providing  such  purchaser  had  notice  of  the  fact.  But 
where  the  land  and  the  buildings  thereon  belong  to  the  same  per- 
son, then  the  buildings  are  a  part  of  the  real  estate  and  pass  witli 
it  upon  any  conveyance  thereof.  In  such  a  case  the  grantor  can 
retain  title  to  the  buildings  only  by  some  reservation  in  the  deed, 
SicKEiJi — Vou  LXXXYIII.         38 


298  Wright  v.  Reusens.  [May^ 


Statement  of  case. 


or  by  some  agreement  in  writing  which  will  answer  the  require- 
ments of  the  Statute  of  Frauds.  Any  other  rule  would  be 
exceedingly  dangerous,  and  would  enable  a  grantor,  in  dero- 
gation of  his  grant,  upon  oral  evidence,  to  reserve  buildings 
and  trees  and  other  portions  of  his  real  estate,  and  thus,  per- 
haps, defeat  the  main  purpose  of  the  grant.  For  these  views 
the  case  of  Noble  v.  Bostoorth  (19  Pickering,  314)  is  a  very 
precise  authority. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


(133  S98  Jamks  li.  Wright,  Respondent,  v.  (tuillaume  Reusens^ 

mm  Appellant. 

jl46      24 

The  parties  entered  into  a  contract  by  which  plaintiff  agreed  to  perform 
the  work  and  furnish  the  materials  in  making  certain  repairs  and  altera- 
tions upon  defendant's  house,  for  a  sum  specified,  which  the  contract 
stated  was  to  be  paid  in  installments,  each  of  a  specified  amount,  **  pro- 
"298  vided  that  in  each  case  the  archite('t  shall  certify  in  writing  that  all  the 

288  work,  upon  the  performance  of  which  the  payment  is  to  becon(ie  due,  has- 

133  298  been  done  to  his  satisfaction."  The  date  when  the  contract  was  to  be  com- 
77  AI>*611         pleted  was  stated,  but  neither  the  time  when,  nor  the  contingency  upon 

which  the  several  installments  became  due,  was  expressly  stated,  except 
that  the  last  was  to  be  paid  at  the  date  specified  for  the  completion  of 
the  contract,  if  it  was  then  fully  performed.  In  an  action  to  recover  for 
the  work  done  and  materials  furnished,  fi^ld,  that  the  installments 
became  due,  respectively,  when  such  proportion  of  the  work  was  per- 
formed as  the  particular  inHtalhnent  bore  to  the  whole  contract  price. 

The  contract  contained  a  provision  authorizing  defendant  to  terminate  it  in 
ca.se  the  architect  shouhl  certify  that  plaintiff  had  neglected  or  refused  to 
perform.  The  contract  was  not  completed  within  the  time  specified,  and 
the  architect  having  made  the  certiticate,  defendant  notified  plaintiff 
thereof,  and  that  he  proposedjo  complete  the  work  himself.  It  appeared 
that  after  plaintiff  had  so  far  performed  as  to  entitle  him  to  the  payment 
of  the  first  two  installments,  defendant  paid  a  portion  thereof,  but  refusefl 
t^  pay  the  balance,  claiming  them  not  to  be  due  until  the  completion  of 
the  work,  and  the  architect  refused  to  give  a  certificate  that  they  were 
due.  The  referee  found  that  these  refu.sal8  were  unreasonable,  that 
thereby  plaintiff  was  greatly  impeded  and  dr»Iayed  in  the  performance  of 
the  work,  and  that  the  failure  to  complete  performance  within  the  time 
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stipulated  was  attributable  to  such  refusal.  Bdd,  that  defendant,  having- 
failed  to  perform  on  his  part,  was  not  in  a  position  to  terminate  the  con* 
tract;  that  plaintiff's  failure  was  excused  and  he  was  entitled  to  recovec 
the  value  of  the  work  done  and  materials  furnished. 

The  referee,  without  consent,  reserved  his  decision  upon  certain  objections 
by  defendant's  counsel  to  evidence  offered  by  plaintiff,  and  upon  & 
motion  to  strike  out  the  evidence,  held,  that  as  the  questions  thus 
reserved  related  to  evidence  wholly  immaterial,  it  was  not  a  ground  for 
reversal. 

It  is  within  the  discretion  of  a  referee  to  reopen  a  case  and  to  allow  a  party  to 
give  evidence  in  chief,  and  so,  his  decision  thereon  is  not  reviewable  here. 

(Argued  April  20,  18d2;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  September  14,  1891,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^, 
are  stated  in  the  opinion. 

Michael  H,  Cardozo  for  appellant.  The  referee's  construe* 
tion  of  the  contract  of  August  17,  1888,  is  wholly  erroneous. 
(Langdell  on  Cent.  §  128.)  When  a  party  agrees  that  work 
shall  be  completed  to  the  satisfaction  of  a  third  person,  he* 
must  aver  and  prove  that  tlie  work  was  so  completed.  {Smith 
V.  Brady,  17  N.  Y.  173;  Smith  v.  Alker,  102  id.  87;  Street 
V.  Morrison,  116  id.  19 ;  Martin  v.  Leggett,  4  E.  D.  Smith, 
255 ;  Barton  v.  Hermann,  11  Abb.  Pr.  [K  S.]  378 ;  Butler 
V.  Tucker,  24  Wend.  447;  Smith  v.  Briggs,  3  Den.  73; 
Adam%  v.  Mayor,  etc,,  4  Duer,  295 ;  Iladen  v.  Coleman,  73 
K  Y.  567 ;  D.  cfe  //.  (7.  Co.  v.  P.  C  Co.,  50  id.  250 ;  Dev- 
mxytt  V.  Jone^,  2  Wall.  1 ;  Nolan  v.  Wlutney,  88  N.  Y.  648 ; 
Thomas  v.  Fleury,  26  id.  26.)  The  admission  by  the  referee 
of  the  conversations  between  the  architect  and  the  plaintiff  a8 
to  the  making  of  a  new  contract  in  January,  1889,  w^as  error^ 
{Olacius  V.  Black,  50  N.  Y.  145 ;  Woodruff  v.  B.  di  P.  B^ 
B.  Co.,  108  id.  39 ;  Billon  v.  City  of  Syracuse,  9  N.  Y.  Supp. 
98  ;  Turnhridge  v.  Bead,  3  id.  908.)  The  persistent  and  con- 
tinned  reserving  by  the  referee  of  his  decision  upon  the  admis- 
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sibility  of  evidence  and  upon  motions  made  during  the  trial 
was  prejudicial  error.  (Lathrop  v.  BramhaU^  64  N.  Y,  365 ; 
5  T.  &  C.  680.)  The  admission  by  the  referee  of  more  than  a 
hundred  printed  pages  of  so-called  rebutting  testimony  was 
«rror.     {Marshall  v.  DavieSy  78  N.  Y.  414.) 

Silas  J.  Owens  for  respondent.  It  is  in  the  province  and 
power  of  a  trial  judge  or  referee  to  determine  the  credibility 
of  witnesses  examined  before  him  on  the  trial  where  there  are 
contradictions,  and  to  make  his  findings  of  fact  thereupon  and 
to  so  relate  them  in  his  report  to  the  Supreme  Court ;  and 
M'hen  such  findings  of  fact  are  sustained  by  the  General  Term, 
and  there  is  evidence  to  sustain  them,  they  are  conclusive  upon 
the  Court  of  Appeals.  {Dei^ham  v.  Lee^  87  N.  Y.  599 ;  FiTich 
V.  Parker^  49  id.  1 ;  McDonalds  v.  Titu^^  57  id.  655 ;  Wood^ 
ruff  V.  Valentine,  Id.  633 ;  Quinoy  v.  White,  63  id.  370,  375.) 
The  Court  of  Appeals  has  no  more  power  to  review  a  question 
of  fact  in  an  equity  suit  than  in  an  action  of  law.  {Haight  v. 
WiUiams,  46  N.  Y.  683 ;  StiUwell  y.  M,  Z.  Ins.  Co.,  72  id. 
;^85  ;  Barler  v.  White,  58  id.  206 ;  Pain  v.  Jones,  75  id.  593.) 
To  sustain  an  excei)tion  to  the  refusal  of  the  referee  to  find 
certain  facts,  it  must  be  made  to  appear  not  only  evidence 
was  given  proving  tlie  fact  or  facts,  but  there  was  no  evidence 
tending  to  contrary  conclusions.  {Andrews  v.  Raymond,  58 
N.  Y.  676 ;  Steward  v.  Morse,  79  id.  629 ;  Cogswell  v.  Davis, 
58  id.  223 ;  Van  Slyck  v.  IlyaU,  46  id.  259 ;  Rogers  v.  Wheeler, 
52  id.  262.)  Every  presumption  is  in  favor  of  the  correctness 
of  findings  of  fact  by  a  ex)urt  or  referee,  especially  when  it 
Appears  all  the  evidence  given  on  the  trial  is  not  contained  in 
the  record.  {Merrill  v.  Callcins,  74  N.  Y.  1,  4,  5.)  Knowl- 
edge of  the  agent  is  the  knowledge  of  the  principal,  and  notice 
to  the  agent  of  matters  within  the  scope  of  his  agency  is  notice 
to  the  principal.  {Beiinett  v.  Buchan,  76  N.  Y.  387 ;  Weed 
V.  P.  B,  R.  Co.,  17  id.  362;  N.  L.  Ins.  Co.  v.  Minch,  53  id. 
144 ;  Ilathway  v.  Johnson,  55  id.  93 ;  CoyJc^ndall  v.  Con- 
stable, 99  id.  309,  314.)  The  referee  was  justified  in  his  con- 
clusions that  the  several  partial  payments  by  installme'ht  was 
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to  be  severally  paid  as  the  work  progressed  in  the-  fractional 
part  that  payment  bore  to  the  entire  sum  of  $5,544.50,  to  be 
paid  for  the  work.     {RusseU  v.  AU^rton,  108  N.  Y.  288,  289  ; 

D.  S,  B,  Co,  V.  Gardner,  101  id.  387-390 ;  Nolan  v.  Whitney, 
88  id.  648,  650 ;  B.  N,  Bank  v.  Mayor,  etc,  63  id.  336,  341 ; 
101  id.  387,  390 ;  47  id.  475,  476 ;  MuseU  v.  M,  Z.  Ins.  Co,, 
76  id.  115,  119 ;  Thomas  v.  Fleury,  26  id.  26 ;  Kingdey  v. 
City  of  Brooklyn,  1^  \A.  200,  216;  McMahon  v.  K  Y.  ib 

E,  R.  R.  Co.,  20  id.  466,  467 ;  Cl>ark  v.  Mayor,  etc.,  4  id. 
338-343 ;  Dillon  v.  Anderson,  43  id.  231,  237  ;  Jones  v.  Juddy 
4  id.  411-414;  Lawson  v.  Hogan,  93  id.  39,  44.)  A  party 
seeking  to  uphold  the  report  of  a  referee  is  entitled  to  the 
benefit  not  only  of  facts  found  by  tlie  referee  but  also  to  all 
such  facts  as  the  evidence  tended  to  prove  and  as  the  referee 
might  have  found  in  his  favor.  (42  N.  Y.  432,  435  ;  55  id. 
165 ;  45  id.  175,  179 ;  94  id.  508 ;  22  id.  323 ;  Lawson  v.. 
IToga/n,  93  id.  39;  Damson  v.  New  Jersey,  71  id.  333.) 
When  the  performance  by  one  party  is  prevented  by  the  acts 
of  die  other  party,  his,  plaintiff's  performance,  is  excused. 
{Kingsley  v.  City  of  BrooTdyn,  78  N.  Y.  200.)  A  contract 
obtained  by  fraudulent  means  though  perfect  in  form,  is  void 
at  law.  {Mead  v.  Bunn,  32  N.  Y.  275  ;  Blossom  v.  Bametty 
37  id.  434,  435,  436.)  Parol  evidence  is  always  admissible  to. 
show  fraud  and  deceit.  (HaU  v.  Irving,  66  X.  Y.  649.)  Any 
evidence  is  material  which  directly  tends  to  support  the  issues, 
raised  by  the  pleadings.  {Scholey  v.  Mumford,  64  N.  Y.  521, 
523.)  It  is  incumbent  upon  the  party  seeking  a  reversal  of 
judgment  to  show  affirmatively  that  an  error  was  committed 
to  his  prejudice.  {Tracy  v.  Atmylr,  46  N.  Y.  598 ;  K  C  F. 
Co.  V.  Ilersee,  103  id.  25.) 

Cyrus  WiUiam  Horton  for  respondent.  The  plaintiff  is 
entitled  to  enforce  a  mechanic's  lien  for  tlie  work  done  quan- 
tum meruit.  {Clark  v.  Mayor,  etc.,  4  N.  Y.  388;  Jmies 
V.  Judd,  Id.  412 ;  Flaok  v.  ViL  of  Grreen  Island,  122  id. 
107  ;  Ald/ridge  v.  Aldridge,  120  id.  614;  Halpin  v.  P.  Ins, 
Co.,  118  id.  165  ;  Baldwin  v.  Doying,  114  id.  452;  Quintsey. 
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V.  White,  6S  id.  370 ;  Demurest  v.  Harde,  20  J.  &  S.  398 ; 
Thomas  v.  Fleury^  26  N.  Y.  26 ;  B.  N.  Bank  v.  Mayor,  etCj 
63  id.  336 ;  DoU  v.  N(^le,  116  id.  232 ;  Vougkt  v.  WiUiams, 
120  id.  256;  Gibbons  v.  liiisseU,  37  N.  Y.  S.  R.  402;  City 
i)f  BrooMyn  v.  B.  C,  It.  R,  Co.,  47  N.  Y.  475 ;  Dodge  v. 
Zimer,  110  id.  48 ;  Smith  v.  Brady,  17  id.  190 ;  White  v. 
H(yyt,  73  id.  505 ;  Barlow  v.  aSco^,  24  id.  40 ;  JaUcott  v. 
Arnold,  61  id.  616;  llalpin  v.  /w«.  Cb.,  120  id.  73.)  Appel- 
lant waived  the  time  provisions  of  the  contract  by  permitting 
plaintiff  to  continue  the  performance  after  December  1,  1888. 
{Lawaon.  v.  Hogan,  93  N.  Y.  39 ;  Dunn  v.  Stenhin,  120  id. 
-232;  Close  v.  Clark,  9  N.  Y.  Supp.  638;  OaUagher  v. 
Nichols,  60  N.  Y.  438,  448.) 

O'Bbien,  J.  The  plaintiff  in  this  case  has  recovered  a  judg- 
ment against  the  defendant  for  the  value  of  his  work  and 
materials  in  altering  and  repairing  a  building,  and  the  amount 
lias  been  declared  to  be  a  lien,  under  the  statute,  against  the 
premises  on  which  the  building  stands.  The  form  of  the 
action  was  such  as  is  usual  in  the  foreolosure  of  a  mechanic's 
lien.  The  complaint  sets  out  a  contract  between  the  parties, 
and  avers  in  substance  that  the  plaintiff  was  prevented  or 
excused  from  performance  by  reason  of  certain  acts  of  the 
defendant.  The  referee  has  found  that  in  August,  1888,  the 
plaintiff  and  defendant  entered  into  a  contract,  in  writing, 
whereby  the  plaintiff  agreed  to  perform  the  labor  and  furnish 
materials  in  making  certain  repairs,  additions  and  alterations 
in  and  upon  a  dwelling-house  on  the  plaintiff's  premises, 
according  to  plans  and  specifications,  for  the  sum  of  $5,544.50. 
The  plaintiff  entered  upon  the  performance  of  this  contract, 
and  actually  continued  to  work  under  it  until  discharged  by 
the  defendant,  but  the  work  contemplated  was  never  com- 
pleted by  the  plaintiff.  The  most  important  question  in  the 
case  is  the  proper  construction  to  be  given  to  this  contract. 
By  its  terms  it  was  to  be  performed  on  or  before  December  1, 
1888.  It  was  also  provided  that  in  case  the  architect,  who 
was,  by  the  provisions  of  the  contract,  to  see  to  its  perform- 
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ance  in  all  details  and  particulars,  should  certify  to  the  defend- 
ant that  the  plaintiff  had  neglected,  failed  or  refused  to  per- 
form, that  then  the  defendant  might  terminate  the  employment 
of  the  contractor  and  employ  others  to  finish  the  work  and 
furnish  the  materials,  and  in  that  case  the  contractor  should 
not  be  entitled  to  any  compensation  for  what  he  had  done 
under  the  contract,  except  to  the  extent  of  any  balance  of  the 
contract  price  that  might  remain  after  paying  for  the  work 
and  materials  expended  by  the  defendant  after  such  termina- 
tion ;  and  if  the  cost  of  completing  the  work  after  the  owner 
had  elected  to  terminate  the  contract  should  exceed  the  bal- 
ance of  the  contract  price  remaining  in  his  hands,  then  the 
contractor  was  bound  to  make  good  to  the  owner  such  excess. 

On  the  7th  of  January,  1889,  the  architect  named  in  the 
contract  delivered  to  the  defendant  a  certificate  in  which  was 
stated  that  the  plaintiff  had  refused,  neglected  and  failed  to* 
comply  with  the  terms  of  the  contract,  and  that  sufficient 
ground  existed  for  terminating  the  employment  of  the  plain- 
tiff, and  for  employing  other  persons  to  finish  the  work  con- 
templated by  the  contract  and  furnish  the  materials  therefor. 
On  the  following  day  the  defendant  notified  the  plaintiff  in 
writing  that  he  had  been  furnished  with  such  certificate,  recit- 
ing its  contents,  and  that  he  elected  to  terminate  plaintiff's 
employment  under  the  contract,  and  that  he  proposed  to  com- 
plete the  work  himself,  or  cause  it  to  be  completed.  That  the 
work  contemplated  by  the  contract  was  not  completed  when 
this  notice  was  served  is  admitted.  But  the  referee  lias  found 
that  the  failure  of  the  plaintiff  to  perform  the  contract  within 
the  time  stipulated  is  attributable  to  the  refusal  of  the  defend- 
ant to  pay  the  installments  of  the  contract  price  when  they 
became  due.  This  proposition  is  deduced  from  another  find- 
ing to  the  effect  that  prior  to  December  1,  1888,  the  date 
when  the  contract  was  to  be  performed,  the  plaintiff  had  so 
far  made  performance  as  to  entitle  him  to  be  paid  the  first 
two  installments  of  the  contract  price,  amounting  to  $2,500, 
.and  that  he  had  been  paid  but  $1,500. 

That  the  architect  unreasonablv  refused  to  make  and  deliver 
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to  the  plaintiff  a  certificate  that  the  amount  was  due  and  pay- 
able under  the  contract,  and  that  the  defendant  unreasonably 
refused  to  pay  the  same  to  the  plaintiff,  and  that  such  wrong- 
ful action  on  the  part  of  the  architect  and  the  defendant  greatly 
impeded  and  delayed  the  plaintiff  in  the  prosecution  of  the 
work.  These  findings,  so  far  as  they  embrace  and  relate  to  mat- 
ters of  fact,  were  made  by  the  referee  upon  evidence  which  was 
very  conflicting  and,  therefore,  conclusive  upon  this  court,  as 
it  cannot  fairly  be  urged  that  they  are  wholly  unsupported  by 
proof.  But  when  and  in  what  manner  the  contract  price  was 
payable  depends  upon  the  construction  of  the  contract  itself 
and  presents  a  question  of  law.  The  contention  of  the  defend- 
ant's counsel  is  that  as  there  was  no  time  specified  in  the  con- 
tract for  the  payment  of  the  price,  it  was  not  payable  until  the 
work  was  completed,  or  not  at  least  until  the  certificate  of  the 
architect  was  f  umislied  that  it  was  due  and  payable.  The  con- 
tract was  evidently  written  upon  a  printed  blank  form  in  use 
for  that  purpose,  and  neither  the  time  when,  nor  the  contin- 
gency upon  which  the  several  installments  became  due  was 
distinctly  expressed.  But  between  the  date  of  the  contract  in 
August  and  the  time  for  its  completion  on  December  first  the 
whole  price  was  to  be  paid  in  four  separate  installments,  two 
of  one  tliousand  dollars  each,  one  of  fifteen  hundred  dollars, 
one  of  seventeen  hundred  and  forty-four  dollars  and  fifty  cents, 
and  the  balance  of  three  hundred  dollars  to  be  paid  on  Decem- 
ber first  if  the  contract  was  fully  completed  on  that  day,  "  pro- 
vided that  in  each  case  the  architect  shall  certify  in  writing 
that  all  the  work  upon  the  performance  of  which  the  payment 
is  to  become  due  has  been  done  to  his  satisfaction."  It  was 
further  provided  that  in  case  any  mechanic's  lien,  chargeable 
to  the  contractor,  was  filed  which  bound  the  land  of  the  owner 
then  the  defendant  should  have  the  right  to  retain  from  *'  any 
payment  then  due  or  thereafter  to  become  due  "  an  amount 
Bufiicient  to  discharge  the  same.  It  is  quite  evident  that  the 
parties  intended  that  the  installments  should  become  due  at 
different  dates  intermediate  the  date  and  tlie  completion  of 
the  contract.    To  assent  to  the  construction  contended  for  by 
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the  defendant  would  make  the  contract  unreasonable  and 
place  the  plaintiff  entirely  at  the  mercy  of  the  defendant  and 
the  architect,  and  such  a  construction  should  be  avoided  when 
the  general  scope  of  the  instrument  and  the  terms  used  by  the 
parties  fairly  permit  a  more  just  and  reasonable  interpretation. 
{R^umU  V.  AU^rtmi,  108  N.  Y.  288.) 

The  referee  held  that  by  the  payment  clause  the  parties 
intended  that  each  payment  should  become  due  when  such 
proportion  of  the  work  was  performed  as  tlie  particular  install- 
ment bore  to  the  whole  contract  price.  The  $1,500  paid  on 
the  contract  by  the  defendant  seems  to  have  been  certified  by 
tlis  architect  and  paid  upon  this  principle.  Both  parties  under- 
stood that  the  plaintiff  would,  as  the  work  progressed,  require 
money  to  pay  laborers  and  mechanics  and  to  purchase  mate- 
rials a  id  it  was  for  this  reason  that  the  contract  price  was 
made  payable  in  sums,  as  the  progress  of  the  work  might 
demand  on  the  one  hand  and  justify  on  the  other.  The  con- 
struction which  the  referee  put  upon  this  provision  of  the  con- 
tract is  just  and  reasonable  and  in  accordance  with  what  the 
parties  themselves  must  have  intended.  (  White  v.  HoyU  T3 
N.  Y.  505;  Halpin  v.  Ins.  Co.  oflf.  A.,  120  id.  73;  TaUr 
coU  V.  Arnold,  61  id.  616 ;  Barlmo  v.  Scott,  24  id.  40.) 

It  follows  that  the  defendant  did  not  perform  his  part  of 
the  contract  and  was  not  in  a  position  to  terminate  the  con- 
tract by  the  discharge  of  the  plaintiffs.  If,  as  the  referee  has 
found,  performance  by  the  plaintiff  was  prevented  by  the 
default  of  the  defendant  in  making^the  payments  according  to 
the  terms  and  meaning  of  the  contract,  then  the  failure  of  the 
plaintiff  to  have  the  work  completed  at  the  time  named  is 
excused.     {Kingsley  v.  City  of  Brooklyn,  78  N.  Y.  200.) 

When  the  employer  under  such  circumstances  terminates 
the  contract  and  arrests  its  performance,  the  contractor  may 
recover  in  a  proper  action  the  value  of  the  work  performed 
and  the  materials  furnished.  {Clark  v.  Mayor,  etc,,  4  N.  Y, 
338  ;  Jones  v.  Judd,  Id.  412-414  ;  Dillon  v.  Anderson,  43  id. 
237 ;  Lawson  v.  Eogan,  93  id.  39.) 

Whether  the  refusal  of  the  architect  to  give  the  plaintiff  the 
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certificate,  upon  which  by  the  terms  of  the  contract  the  pay- 
ments were  to  be  made  from  time  to  time  as  the  work  pro- 
gressed, was  or  was  not  unreasonable,  became  in  this  case  a 
question  of  fact  depending  upon  the  amount  of  work  done 
and  the  finding  concludes  us  on  that  question.  The  contract 
having  been  waived  by  the  plaintiff  and  a  recovery  sought 
upon  a  quantum  meruit^  the  question  of  the  value  of  the 
work  done  and  materials  furnished  must,  in  this  court,  be 
deemed  settled  by  findings  of  the  referee  upon  conflicting 
evidence. 

The  learned  counsel  for  the  defendant  urges  that  the  judg- 
ment should  be  reversed  on  account  of  numerous  rulings  made 
by  the  referee  in  the  course  of  the  trial  and  to  which  excep- 
tions were  taken.  It  would  be  difficult  to  sustain  all  the 
mlings  to  which  our  attention  has  been  called,  if  they  were 
material  to  the  real  issues  in  the  case  or  could  have  prejudiced 
the  defendant.  The  referee  without  consent  reserved  his 
decision  upon  certain  objections  made  by  defendant's  counsel 
to  evidence  offered  and  upon  motion  to  strike  it  from  the  case. 
In  fact  these  questions  were  reserved  against  the  objection  of 
the  defendant's  counsel.  Ordinarily  such  nilings  furnish 
ground  for  reversal,  unless  the  questions  reserved  are  imma- 
terial or  of  such  a  character  that  if  decided  against  the  party 
raising  them,  the  decision  would  constitute  no  sufficient  ground 
of  error.  {Sharpe  v.  Freeman^  45  N.  Y.  804 ;  Lathrop  v. 
BramhaU^  64  id.  365.)  The  questions  thus  reserved  related  to 
evidence  that  was  whollv  immaterial.  It  seems  that  thearchi- 
tect  and  the  plaintiff  met  about  the  first  of  January  and  but 
a  few  days  before  the  notice  terminating  the  contract  was 
served,  and  there  was  some  proof  that  they  had  an  understand- 
ing that  thereafter  payments  were  to  be  made  weekly,  but  that 
the  plaintiff  should  go  on  with  the  work.  It  was  claimed  that 
the  architect  had  no  power  to  bind  the  defendant  by  such  an 
arrangement.  Assuming  that  he  had  not,  it  is  apparent  that 
the  conversation  played  no  part  whatever  in  the  legal  contro- 
versy. The  plaintiff  recovered,  not  upon  or  by  reason  of  any 
verbal  arrangement  made  between  himself  and  the  architect, 
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but  in  the  absence  of  any  contract,  except  such  as  the  law 
implies  from  the  rendition  of  the  services.  If  this  proof 
showed  any  unauthorized  arrangement  between  them,  autside 
the  written  agreement,  it  certainly  was  never  acted  upon  and 
was  followed  by  the  notice  that  the  defendant  elected  to  ter- 
minate the  contract  Conversations  between  the  contractor 
and  the  architect,  who  is  put  in  charge  of  the  work,  are  gen- 
erally admissible  in  evidence  in  actions  against  the  owner  for 
the  price  of  the  work.  He  is  the  agent  of  the  owner  and  his 
directions  in  regard  to  the  manner  of  doing  the  work  and  as 
to  tlie  materials  to  be  used,  and  in  many  other  respects  may 
become  admissible  in  evidence.  This  conversation  between  the 
plaintiff  and  the  architect  was  wholly  immaterial,  as  it  was 
not  claimed  that  the  contract  was  modified  or  extended,  but 
that  the  failure  to  perform  was  chargeable  to  tlie  defendant. 
It  could  have  no  effect  whatever  upon  the  result.  The  recovery 
was  for  the  value  of  the  plaintiff's  services,  and  he  took  noth- 
ing and  could  not  possibly  take  anything  by  any  arrangement 
between  himself  and  the  architect  as  to  different  periods  of 
payment  from  that  prescribed  in  the  contract. 

The  referee  permitted  the  plaintiff,  after  his  case  was  closed 
and  after  the  defendant  had  rested,  to  reopen  the  case  and  to 
give  testimony  in  chief,  and  various  objections  were  made  and 
exceptions  taken  on  this  ground. 

That  was  a  matter  wholly  in  the  discretion  of  the  referee, 
and  is  not  the  subject  of  review  here. 

Many  of  the  exceptions  referred  to  related  to  the  value, 
quality  and  actual  expense  of  the  work  on  the  building  by 
persons  employed  by  the  defendant  after  he  had  given  the 
notice  terminating  the  contract  These  questions  were  not 
material.  .  They  would  have  been,  as  a  basis  for  damages 
against  the  plaintiff,  had  he  abandoned  the  contract  or  failed 
to  perform  it  without  suflScient  excuse.  But  in  an  action 
where  the  contract  has  been  terminated  by  the  owner  wrong- 
fully, and  where  the  contractor  thus  prevented  from  perform- 
ing, waives  the  contract  and  seeks  to  recover  the  value  of  the 
work  done  and  materials  furnished,  it  is  of  no  consequence 
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whether  the  owner  has  expended  in  finishing  the  job  more  or 
less. 

When  the  fact  is  found  on  sufficient  evidence  that  Ids 
default  in  making  payments  prevented  performance,  and  that 
he  wrongfully  terminated  the  contract,  the  cost  of  subsequently 
completing  the  work  has  no  bearing  upon  the  right  of  the 
contractor  to  recover  the  value  of  what  he  may  have  done 
under  the  contract.  Aside  from  the  construction  of  the  con- 
tract in  regard  to  the  time  of  payment  the  case  turned  upon 
the  decision  of  questions  of  fact,  and  while  the  referee  would 
have  been  warranted  in  taking  another  view  of  the  evidence  in 
some  respects,  yet  none  of  the  findings  are  wholly  unsiistained. 
It  was  a  case  for  deciding  upon  the  credibility  of  witnesses,  and 
the  weight  and  effect  of  evidence,  questions  peculiarly  within 
the  province  of  a  trial  court. 

On  the  whole  we  are  of  opinion  that  the  record  does  not 
disclose  any  error  that  requires  or  would  justify  a  reversal  of 
the  decision  of  the  referee. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

133    306 
136 M 

133  3081  George  Miner,  Respondent,  v.  Clark  N.  Brown  et  al., 

Appellants. 

It  ireems  that  where  a  grant  or  devise  is  made  to  a  husband  and  wife,  with- 
out any  words  specially  prescribing,  qualifying  or  characterizing  the 
kind  or  quality  of  the  estate  which  each  shall  take,  the  grantees  hold 
as  tenants  of  the  entirety. 

Where,  however,  it  appears  from  the  words  of  the  grant  or  devise  that  the 
intent  was  to  create  a  tenancy  in  common  in  the  grantees  or  devisees, 
they  take  and  hold  as  tenants  in  common. 

No  particular  form  of  words  is  necessary  to  create  that  relationship;  it  is 
sufficient  if  expressions  are  used  which  cannot  be  operative  unless  the 
wife  is  admitted  to  an  equal  present  enjoyment  of  the  estate  with  her 
husband,  and  that  her  estate  is  not  to  be  subservient  to  his  exclusive 
control. 

The  will  of  B.  gave  to  C,  his  son,  and  to  E.,  his  son's  wife,  the  use  of  cer- 
tain premises,  ''for  their  use,  benefit  and  support  during  their  natural 
lives.''    In  an  action  of  ejectment  brought  to  recover  possession  of  the 
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premises,  in  which  plaintiff  claimed  the  right  to  possession  under  and  by 
virtue  of  a  sale  on  execution  against  C,  Tield,  that  it  was  the  intent  of 
the  testator  to  make  the  husbatid  and  wife  tenants  in  common,  and 
they  held  in  that  capacity;  and  so,  that  the  wife  was  entitled  to  the  pos- 
session and  use  of  a  moiety  of  the  premises,  of  which  she  could  not  be 
deprived  by  any  act  or  default  of  her  husband. 

(Argued  April  22,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Temi  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an 
order  made  September  8,  1891,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  was  an  action  of  ejectment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  H.  Searle  for  appellants.  Plaintiff  did  not  make  a 
proper  or  sufficient  demand  for  his  interest  in  the  premises. 
{Code  Civ.  Pro.  §§  1240,  1596,  1625 ;  Drwper  v.  Draper,  7 
Hun,  616 ;  3  Rumsey's  Pr.  12 ;  Cook  v.  Wardens,  etc,,  5  Hun^ 
293 ;  Smith  v.  Long,  12  Abb.  [N.  C]  113.)  The  common- 
law  right  of  the  husband  to  the  exclusive  use  of  lands  con- 
veyed to^him  and  his  wife  jointly,  was  abrogated  by  the  mar- 
ried woman's  acts.  (McCurdie  v.  Steve7ison,  64  Penn.  St.  39; 
Butler  V.  Hosenbaum,  42  N.  J.  Eq.  651 ;  Hulett  v.  Inlow,  57 
Tnd.  412 ;  Carver  v.  Smith,  90  id.  222 ;  O*  Conor  v.  McMahan, 
7  N.  Y.  225;  Colenian  v.  Bresnaham,  8  id.  158;  Oifford  v. 
Rising,  Id.  279 ;  Grosser  v.  City  of  Rochester,  15  id.  62.) 
Defendants  Clark  and  Ella  Brown  did  not  take  the  estate  as 
tenants  by  entireties,  and  the  husband  did  not  acquire  the 
right  to  the  whole  during  the  joint  lives.  (Laws  of  1882,  chap. 
472;  Barber  v.  Harris,  15  Wend.  618;  Bea/ih  v.  liollister, 
3  Hun,  520;  SteU  v.  Shreck,  128  N.  Y.  263;  Ketchuray. 
Walworth,  5  Wis.  95 ;  Mc Curdy  v.  Stevenson,  64  Penn.  St. 
39 ;  Hendricks  v.  Isa,a^,  117  N.  Y.  411 ;  Chandler  v.  Che- 
ney, 37  Ind.  391.) 

H  H.  Harrington  for  respondent.  The  devise  to  Clark  N. 
Brown  and  Ella  his  wife,  of  the  lands  described  in  the  complaint, 
created  a  tenancy  by  entireties,  a  peculiar  right  or  estate  in 
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lands,  ci'eated  only  by  a  conveyance  of  real  estate  made  to  a 
husband  and  wife.  {Meeker  v.  Wright,  76  N.  Y.  262 ;  Zomt- 
lien  V.  Bram,  100  id.  12 ;  Bean  v.  M.  K  H.  Co.,  119  id.  540.) 
The  counsel  for  appellants  contends  that  the  statute  of  1880 
(Chap,  472)  in  effect  destroys  the  unity  of  husband  and  wife, 
and,  therefore,  abolishes  the  estate  of  tenancy  by  entireties. 
This  is  untenable.  (BerUes  v.  Nunan,  92  N.  Y.  160 ;  Zomt- 
lien  V.  Brcmi,  100  id.  15.)  The  language  used  in  the  devise 
made  in  the  will  in  question  does  not  change  the  estate  devised 
from  one  of  entireties.  {Gifford  v.  Bising^  8  N".  Y.  Supp. 
279.)  The  husband,  Clark  N.  Brown,  was  entitled  under  the 
devise  made  in  the  will  of  his  father  to  himself  and  wife  to 
have  possession  of  the  said  lands,  take  all  the  rents  and  proiits 
for  his  own  use  and  benefit,  and  he  could  mortgage  or  convey 
an  estate  therein  to  continue  during  the  joint  lives  of  himself 
and  wife.  {Beach  v.  HoUi&ter,  3  Hun,  519 ;  Baker  v.  Lamb, 
11  id.  519 ;  BerOea  v.  Nunwn,  92  K  Y.  158, 164 ;  Oardinier 
V.  Furey^  4  N.  Y.  Supp.  514 ;  Colem<m  v.  Bre&nahaAfi,  8  id. 
158 ;  Oifford  v.  Ridng,  Id.  279  ;  Lord  v.  Lcyrd,  11  id.  389 ; 
Denhy  v.  City  of  Kingston,  14  id.  601 ;  Grosser  v.  City  of 
Rochester,  15  id.  62.)  The  interest  of  the  husband '  in  these 
lands  was  properly  sold  for  his  debts.  {Beach  v.  HMister,  3 
Hun,  519 ;  BerUes  v.  Nunan,  92  N.  Y.  161 ;  Baker  v.  Lamhy 
11  Hun,  521 ;  Coleman  v.  BresnaJta/m,  8  N.  Y.  Supp.  159  ; 
GUfford  V.  Rising,  Id.  280.)  The  defendant  Eliza  S.  Brown 
is  in  possession  of  these  lands  as  tenant  of  Clark  "S,  Brown. 
{Aikman  v.  Hasell,  98  N.  Y.  188 ;  Corey  v.  People,  45  Barb. 
265 ;  Sigler  v.  Van  Riper,  10  Wend.  419 ;  Jackson  v. 
O'Donaty,  7  Johns.  247 ;  Tarrey  v.  Torrey,  14  N.  Y.  432, 
433,  434 ;  Livingston  v.  Turner,  Id.  64,  66 ;  Fiero  on  Special 
Actions,  11 ;  Jackson  v.  Fuller,  4  Johns.  215 ;  3  Wait's  Act. 
&  Def.  87.) 

Maynard,  J.  In  view  of  the  legal  eflEect,  which  must  be 
given  to  the  devise  in  the  will  of  Adin  Brown  to  the  defend- 
ants Clark  N.  and  Ella  Brown,  an  estate  of  tenancy  by  the 
entirety  was  not  created. 
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It  ifl,  therefore,  unnecessary  to  consider  or  determine  the 
interesting  and  important  questions  so  ably  presented  by  learned 
counsel,  whether  during  the  joint  lives  of  husband  and  wif« 
such  an  estate  can  be  sold  for  the  debts  of  the  husband  and 
possession  taken,  or  whether  chapter  472  of  the  Laws  of  1888 
has  not  modified  or  abrogated  the  common-law  right  of  the 
husband  to  the  exclusive  possession  of  the  property  during 
coverture. 

Adin  Brown's  will  was  executed  in  1882  and  probated  in 
1883,  and  is  the  common  source  of  title  of  both  parties  to  this 
action.  In  the  second  clause  he  gave  to  his  son  and  to  his 
son's  wife  "  the  use  of  the  farm  and  lot  on  which  the  said 
Clark  N,  Brown  now  resides,  etc.,  for  their  use,  benefit  and 
support  during  their  natural  lives,  etc."  Before  the  execution 
of  the  will  the  plaintiff  had  recovered  two  judgments  in  the 
Supreme  Court,  amounting  to  $850,  against  Clark  N.  Brown, 
and  sometime  after  its  probate  he  issued  executions  thereon, 
sold  the  interest  of  the  judgment  debtor  in  this  farm  and 
became  the  purchaser  at  the  sale.  In  due  time  the  plaintiff 
received  the  sheriff's  deed  and  brought  this  action  of  ejectment, 
in  which  he  has  obtained  a  judgment  against  both  defendants, 
awarding  him  possession  of  the  entire  farm. 

It  is  conceded  that  this  judgment  cannot  stand  unless  the 
defendants  held  the  lands  upon  the  death  of  their  testator,  as 
tenants  by  the  entirety. 

It  is  still  the  law  of  this  state  that  where  a  grant  is  made  to 
husband  and  wife  without  any  words  specially  prescribing^ 
qualifying  or  characterizing  the  kind  or  quality  of  the  estate 
I  which  each  shall  take,  the  grantees  hold  as  tenants  by  the 

\  entirety.     {BerUes  v.  Nunnn^  92  N.  Y.  162.) 

j  There  was  in  such  cases  at  common  law,  a  unity  of  seizin 

and  of  possession  during  their  joint  lives,  which  seemed  to 
invest  the  husband  with  the  exclusive  use  and  control  of  the 
property,  and  which  deprived  the  wife  of  all  the  practical 
benefits  of  its  immediate  enjoyment  This  anomalous  condi- 
tion resulted  from  the  unity  of  the  parties  to  the  marriage 
contract,  whereby,  as  stated  by  Blackstone,  "  The  very  being 
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and  legal  existence  of  the  woman  is  suspended  during  the  mar- 
riage, or  at  least  incorporated  and  consolidated  into  that  of  the 
husband." 

It  was  merely  a  legal  fiction,  which  still  survives  in  a  form 
givatly  abridged  by  modern  legislation,  and  its  application  was 
frecjuently  the  cause  of  much  hardship  and  great  injustice. 
We,  therefore,  find  a  disposition  manifested  at  a  very  early 
period  in  the  history  of  English  law,  to  limit  its  extension  and 
to  hold  that  a  husband  and  wife  may,  by  express  words,  be 
made  joint  tenants,  or  tenants  in  common  by  a  gift  or  convey- 
ance to  them  during  coverture,  and  that  every  grant  to  them 
is  to  have  just  such  effect  in  respect  to  the  estate  which  they 
take,  as  was  intended  to  be  created.  (Shepard's  Touchstone, 
132 ;  2  Prest.  on  Abs.  tit.  41 ;  2  Kent's  Com.  133,  note  2.) 

In  Preston  on  Estates  (vol.  1,  p.  132)  it  is  said  :  "  In  point 
of  fact,  and  agreeable  to  natural  reason,  the  husband  and  wife 
are  distinct  and  individual  persons,  and  accordingly  when  lands 
are  granted  to  them  as  tenants  in  common,  thereby  treating 
them  without  any  respect  to  their  social  union,  they  will  hold 
by  moieties,  as  otlier  distinct  and  individual  persons  will  do/' 
(Citing  1  Inst.  187.) 

In  Hwhs  V.  Cochran  (4  Edw.  Ch.  107)  the  vice-chancellor 
applied  this  rule,  and  held  that  where  there  were  woi"ds  in  a 
conveyance  to  husband  and  wife,  strongly  expressive  of  a  ten- 
ancy in  common  in  equal  moieties,  they  should  be  construed 
to  have  the  same  effect  as  if  there  had  been  an  explicit  state- 
ment that  thev  were  to  hold  as  tenants  in  common. 

In  Clooa  V.  Cloos  (55  Hun,  450),  the  General  Term  of  tlie 
second  department  held  that  the  husband  and  wife  took  as  joint 
tenants,  where  it  was  clear  from  the  words  of  the  conveyance 
that  it  was  the  intention  of  the  parties  to  create  a  joint  tenancy. 

In  a  very  recent  case  {Jooss  v.  Fey^  129  N.  Y.  17),  this  court 
decided  that  a  married  woman  could  hold  real  property  as  a 
joint  tenant  with  her  husband,  if  the  intent  to  convey  such  an 
estate  is  plainly  expressed  in  the  words  of  the  grant. 

These  decisions  are  merely  the  result  of  the  application  of 
the  ancient  rule  that  the  intent  of  the  parties,  as  gathered  from 
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the  entire  instrument,  must  prevail  in  its  interpretation.  In 
the  adoption  of  the  Revised  Statutes,  this  rule,  in  respect  to 
grants  of  real  property,  was  reinforced  by  a  legislative  com- 
mand that :  "  In  the  construction  of  every  instrument  creating 
or  conveying,  or  anthorizing  the  creation  or  conveyance  of  any 
estate  or  interest  in  lands,  it  shall  be  the  duty  of  courts  of 
justice  to  caiTy  into  effect  the  intent  of  the  parties,  so  fat  as 
such  intent  can  be  collected  from  the  whole  instrument  and  is 
consistent  with  the  rules  of  law."  (4  R.  S.  [8th  ed.]  p.  2461, 
§  2.)  Applying  this  test  to  the  provisions  of  the  will  upon 
which  both  parties  rely  as  the  foundation  of  their  respective 
rights,  we  have  no  hesitation  in  affirming  that  it  was  the  intent 
of  the  testator  to  make  the  Imsband  and  wife  tenants  in  com- 
mon of  the  estate  devised  to  them.  Both  the  granting  and 
the  habendum  clauses  of  the  devise  are  inconsistent  with  any 
other  conclusion.  It  is  "  the  use  "  of  the  farm  which  is  granted 
to  husband  and  wife  alike,  without  restriction  or  limitation. 
To  convert  this  grant  into  an  estate  of  tenancy  by  the  entirety/ 
is  to  declare  that  the  wife  shall  not  have  the  use  of  the  prop-j 
erty  during  the  life-time  of  the  husband,  and,  in  fact,  not  at| 
all,  unless  she  should  survive  him. 

It  is  evident  the  testator  intended  to  make  her,  as  well  as 
her  husband,  the  object  of  liis  immediate  bounty,  and  that  the 
scheme  of  his  will  in  this  respect  will  be  thwarted  if  her  right 
of  possession  is  postponed  until  after  his  death. 

The  habendum  clause  of  the  ^f t  is  still  more  explicit.  It 
declares  that  the  estate  granted  shall  be  held  "  for  their  use, 
benefit  and  support  during  their  natural  lives,"  which  cannot 
have  its  full  significance  unless  it  is  construed  to  be  a  common 
holding  for  the  prescribed  purposes.  It  was  the  wife's  benefit 
and  the  wife's  support  which  the  testator  had  also  in  view ;  not 
simply  that  of  her  husband.  No  particular  form  of  words  is 
necessary  to  make  them  tenants  in  common.  It  is  sufficient  if 
expressions  are  used  which  cannot  be  operative,  unless  the  wife 
is  admitted  to  an  equal  present  enjoyment  of  the  estate  with 
her  husband,  and  which  indicate  an  intention  that  her  posses- 
sion shall  not  be  subservient  to  his  exclusive  control. 
SicKBLs— Vol.  LXXXVIII.        40 
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The  motive  of  the  testator  in  making  tJiis  dispoeition  of  his 
property  is,  perhaps,  not  important.  If  it  were,  the  record 
discloses  one  in  the  existence  of  the  plaintiff's  judgments 
against  the  husband,  which  would  be  a  continual  menace  to  the 
rights  of  the  wife,  if  her  possession  was  absorbed  in  that  of ' 
her  husband  during  his  life-time. 

It  appears  from  the  recitals  in  the  will  that  the  testator  had^ 
for  some  time  before  his  death,  been  providing  a  home  for  the 
son's  family  upon  this  farm,  the  ownership  and  control  of 
which,  for  obvious  reasons,  were  withheld  from  the  son.  He 
doubtless  desired  to  continue  this  provision  after  his  death,  and 
to  secure  to  the  wife,  in  common  with  her  husband,  the  bene- 
fits to  be  derived  from  its  occupation,  and  which,  to  the  extent 
of  her  interest  in  it  at  least,  would  be  secure  from  seizure  by 
his  creditors.  If  this  judgment  stands,  an  important  provision 
of  the  will  is  annulled,  and  the  present  means  of  support, 
which  it  was  designed  to  confer  upon  the  wife,  will  be  trans- 
ferred to  the  plaintiff. 

Clearly,  the  testator  did  not  contemplate  any  such  result. 
We  think  he  has  expressed  a  contrary  intent  in  language  so 
plain  it  cannot  be  misunderstood ;  and  that  the  defendant  Ella 
Brown  is  entitled  to  the  possession  and  use  of  a  moiety  of  this 
farm  during  her  life-time ;  and  that  she  cannot  be  deprived  of 
this  right  by  any  act  or  default  of  her  husband. 

Whether,  under  the  peculiar  provisions  of  this  will,  the  sur- 
viving tenant  in  common  will  not  succeed  to  the  use  of  the 
entire  farm  during  his  or  her  life,  it  is  unnecessary  now  to 
determine. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event 

All  concur. 

Judgment  reversed. 
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Levi  P.  Boen,  Appellant,  v.  David  Hawley  et  al.,  

Respondente,  j^JSj 

133    315 

The  complaint  herein  alleged  a  conveyance  by  plaintiff  to  defendant,  the  152   169 

city  of  Tonkere,  of  certain  premises  therein  described,  *'  with  the  excep-  138   316 

tion  and  reservation  and  upon  the  express  condition  "  that  a  strip  thereof,  160   652| 

of  a  width  specified,  extending  along  a  street  of  the  city  should  forever 
remain  a  part  of  said  street,  and  that  the  residue  of  the  land  conveyed 
should  forever  remain  public  and  open  as  a  public  highway,  and  that  no 
building  shall  be  erected  or  permitted  ui>on  said  premises.  It  was 
further  alleged  that  the  city  has  permitted  and  still  permits  a  house  to 
stand  on  the  premises  after  full  knowledge  and  notice  of  the  encroach- 
ment; that  a  previous  action  had  been  commenced  by  plaintiff  against 
the  same  defendants  to  enforce  a  forfeiture,  upon  the  trial  of  which  all 
the  facts  here  alleged  were  found  to  be  true,  except  notice  to  or  knowl-  < 

edge  of  the  city;  that  judgment  therein  was  rendered  for  plaintiff,  which 
was  reversed  on  appeal  by  the  General  Term  upon  the  law  and  not  the 
facts,  and  that  on  appeal  to  this  court  the  order  of  reversal  was  affirmed 
upon  the  ground  that  the  city  had  no  notice  of  the  encroachment  com- 
plained of;  that  upon  trial  of  the  former  action  the  city  defended  through 
the  city  attorney,  and  so  acquired  full  knowledge  of  the  encroachment, 
but,  nevertheless,  permitted  it  to  continue.  Defendants  demurred  od 
the  ground  that  the  complaint  disclosed  the  existence  of  a  prior  judg- 
ment, which  is  a  bar  to  a  recovery  herein.  Held,  untenable;  that 
assuming  judgment  absolute  was  ordered  and  was  entered  in  the  former 
action,  the  complaint  herein  sets  up  a  cause  of  action  accruing  after  the 
former  judgment;  and  so,  that  a  recovery  would  not  be  inconsistent  with 
the  former  judgment. 

(Argued  April  22,  1892;  decided  May  24.  1892.) 

Appeal  from  judgment  of  the  General  Terin  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  2, 1891,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  was  an  action  of  ejectment 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jamea  2f,  Hwrd  for  appellant  The  proceedings  had  in 
the  former  action  do  not  constitute  a  bar  to  the  present  action. 
{^Mofnk  y.  MasteraoTij  101  N.  Y.  401;  Spehum  v.  Terrv^  74 
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id.  451 ;  Roberts  v.  Baumgai^ten^  126  id.  336  ;  Bell  v.  Merri- 
field,  109  id.  202 ;  Rmaell  v.  Plaoe,  94  U.  S.  606 ;  Ze^D^s  v. 
O.  N.  (&  P.  Co,,  125  N.  Y.  341 ;  Bridgeinan  v.  IfaU,  104  id. 
170 ;  DawUy  v.  Brown,  79  id.  390 ;  Wheeler  v.  Rachman,  51 
id.  391 ;  Stannard  v.  HvhbeU,  123  id.  520.)  The  demurrere 
cannot  be  supported  by  reference  to  tlie  General  Term  opinion 
delivered  in  the  former  action.  (Code  Civ.  Pro.  §  1338  ;  R, 
R.  L.  Co.  V.  Roach,  97  K.  Y.  378 ;  Kane  v.  C</rte^,  100  id. 
132;  Day  v.  Town  of  New  Lots,  107  id.  148;  Inglehardt  v. 
T,  L  A,  Co,,  109  id.  454,  462.)  The  present  appeal  is  properly 
taken.     {C.  N,  Bank  v.  Lynch,  76  N.  Y.  514.) 

Theodore  Fitch  for  respondents.  Where  a  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action,  and  in  addition 
facts  constituting  a  defense,*=  the  whole  must  be  considered 
together  in  determinmg  upon  demurrer  whether  the  complaint 
states  a  cause  of  action,  as  well  the  allegations  tending  to 
discharge  as  those  tending  to  charge  the  defendant.  {Calo  v. 
Davies,  73  N.  Y.  211 ;  118  id.  502.)  The  demurrer  does  not 
admit  the  construction  of  the  General  Term  or  Court  of 
Appeals  decision  placed  upon  it  by  the  plaintiff,  but  merely 
the  fact  that  the  General  Term  reversed  the  Special  Term  and 
the  Court  of  Appeals  sustained  the  General  Term.  {Bogardns 
v.  N,  Y,  L,  Ins,  Co,,  101  N.  Y.  328,  337 ;  Bminell  v.  Oris- 
wold,  68  id.  294 ;  AngeU  v.  Van  Schmck,  30  N.  Y.  S.  R  714.) 
When  facts  necessary  for  plaintiff  to  prove  in  order  to  sustain 
his  action  are  not  stated,  a  demurrer  will  be  sustained.  (  Van 
Liew  V.  Johnson,  6  T.  &  C.  648 ;  Spear  v.  Downing^  22  How. 
Pr.  30.)  The  decisions  of  the  General  Term  and  of  the  Court 
of  Appeals  were  not  placed  upon  technical  or  unimportant 
grounds  which  might  have  been  avoided  upon  a  new  trial  if 
judgment  absolute  against  the  plaintiff  had  not  been  giiFen, 
but  were  upon  the  merits  and  were  squarely  and  unequivocally 
against  the  plaintiff.  (118  N.  Y.  502.)  A  final  adjudication 
upon  essential  material  facts  is  conclusive  upon  the  same  par- 
ties, and  will  bar  a  subsequent  action.  {LoriUard  v.  Clyde^ 
122  K  Y.  41 ;  Jordan  v.  Fan  Epps,  85  id.  427;  SmiO.  r. 
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Smith,  79  id.  634;  Tuska  v.  (PBrien,  68  id.  446,  449; 
Bloomer  v.  Stwrge%,  58  id.  168,  176 ;  Clemens  v.  Clemens,  37 
id.  57,  74 ;  Dahi  v.  Brown,  4  id.  71 ;  Burt  v.  Stemhergh,  4 
Cow.  559;  PhUlips  v.  B&riek,  16  Johns.  136;  CromweU  v. 
County  of  Sac,  94  U.  S.  351 ;  Starmard  v.  HvhbeU,  123  N. 
T.  520 ;  Hym£8  v.  Esty,  116  id.  501 ;  LeavUt  v.  Fi>;<je?«,  85 
id.  212 ;  Pray  v.  Hegemcm,  98  id.  351 ;  Chv/rch  v.  Kidd,  88 
id.  652 ;  Dawley  v.  Brown,  79  id.  390 ;  Smith  v.  Smith,  Id. 
634 ;  Dunhami  v.  Bower,  77  id.  76.)  The  stipulation  giver 
by  the  plaintiff  in  taking  his  appeal  from  the  order  of  the  Gen- 
eral Term  granting  him  a  new  trial  in  the  former  action,  and 
the  judgment  absolute  rendered  thereon  by  this  court  in  affirm- 
ing the  order,  preclude  the  plaintiff  from  again  litigating  the 
same  cause  of  action.  Such  a  judgment  rests  upon  the  con- 
sent of  the  appellant  and  not  upon  the  merits  of  the  contro- 
versy, and  bars  any  f  urtl^er  litigation  of  the  same  cause  of 
action.  {Roberta  v.  Bav/mgarten,  126  N.  Y.  386;  Cobh  v. 
Hatfield,  46  id,  535 ;  Hiacock  v.  Ha/rria,  80  id.  402 ;  Code 
Civ.  Pro.  §  191 ;  CaaweU  v.  Hazard,  121  N.  Y.  484 ;  Godfrey 
V.  Moaer,  66  id.  250 ;  People  ex  rd.  v.  Thatcher,  55  id.  525  ; 
Lanman  v.  L.  R,  R.  Co,,  18  id.  493.)  Final  judgment,  instead 
of  an  interlocutory  judgment,  was  proper.  (Code  Civ.  Pro. 
§  1021 ;  Zowry  v.  Inman,  37  How.  Pr.  286 ;  46  K  Y.  119  ; 
Snow  V.  F.  N.  Bank,  4  Robt.  479.) 

Joseph  H.  Daly  for  respondents.  When  the  Court  of  Appeals 
orders  judgment  absolute  upon  an  appeal  taken  to  it  from  an 
order  of  the  General  Term  granting  a  new  trial,  the  judgment 
is  absolute  against  the  appellant  upon  the  whole  matter  and 
the  right  in  controversy  in  the  action.  {Hiacock  v.  Harris, 
80  N.  Y.  402,  406 ;  Lanman  v.  £.  R.  R.  Co.,  46  id.  532 ; 
People  ex  rel.  v.  Thatcher,  55  id.  535 ;  Godfrey  v.  Moaer,  66 
id.  250 ;  Mackay  v.  Lewisy  73  id.  382.)  The  contention  of 
the  plaintiff  that  he  has  a  right  to  a  new  cause  of  action, 
because  the  opinion  of  the  Court  of  Appeals  stated  that  the 
trial  judge  erred  in  his  refusal  to  find  that  the  city  of  Yonkers 
had  no  notice  of  the  encroachment,  and  that  proof  of  notice 
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was  an  essential  part  of  the  plaintiffs  case,  is  not  sound  in  law. 
{  Van  Tassel  v.  Wood,  76  N.  T.  614 ;  Weir  v.  Beach,  79  id. 
409 ;  Shaw  v.  i^!  F.,  Z.  K  cfe  W.  R.  E.  Co.,  20  Wkly.  Dig. 
136.)  Where  the  same  cause  of  action  is  alleged  in  the  com- 
plaint as  was  alleged  in  the  former  action,  the  judgment  abso- 
lute in  the  former  action  is  a  bar  to  the  new  one.  {Bell  v. 
Merrifidd,  109  K  T.  203 ;  Roberts  v.  BaumgoHm,  126  id. 
336.) 

Finch,  J.  The  demurrers  interposed  by  the  defendants 
bave  been  sustained  upon  the  ground  that  the  complaint  on  its 
face  disclosed  the  existence  of  a  prior  judgment  between  the 
«ame  parties  and  for  the  same  cause  of  action,  which  operates 
AS  a  bar  to  any  recovery  by  the  plaintiff  in  the  present  suit 
Necessarily  what  we  have  a  right  to  know  about  such  prior 
judgment  cannot  transcend  the  facts  disclosed  by  the  present 
<3omplaint,  and  we  must  not  go  beyond  its  statement,  although 
other  sources  of  information  are  within  our  reach.  Confining 
our  attention  to  that  document,  it  is  necessary  to  consider  its 
allegations  in  connection  with  the  admissions  which  form  the 
support,  of  the  demurrers. 

The  plaintiff  alleges  a  conveyance  by  him  to  the  municipal 
•corporation  of  certain  described  premises,  excepting  and  reserv- 
ing, and  upon  the  express  condition  '^  that  the  strip  of  land 
forming  part  of  the  premises  above  described,  and  being  twelve 
feet  and  six  inches  in  width  and  extending  along  said  Academy 
street,  shall  forever  hereafter  be  and  remain  a  part  of  said 
Academy  street,  an<^  shall  never  be  used  for  any  other  purpose 
whatsoever,  and  also  that  all  the  residue  of  the  said  land 
hereby  conveyed  shall  forever  hereafter  be  and  remain  public 
And  open  as  a  public  highway,  and  tliat  no  house,  building  or 
other  erection  whatsoever  except  a  public  monument  shall  be 
built  or  erected  or  permitted  upon  the  said  land,  or  any  part 
thereof."  The  complaint  then  aUeges  a  breach  of  this  con- 
dition by  the  city  of  Yonkers  in  tliat  it  had  permitted,  and 
still  continues  to  permit,  a  house  or  building  to  stand  upon 
jaid  premises ;  and  in  order  to  establish  such  permission  alleges 
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notice  to  the  city  of  the  fact  of  the  encroachment  and  full 
knowledge  of  its  existence.  The  cause  of  action  alleged  is 
thus  a  breach  of  the  condition  of  the  deed,  which  consists  in 
suffering  and  permitting  an  unlawful  encroachment  after  hav- 
ing been  fully  informed  of  its  existence.  The  forfeiture 
claimed  is  rested  upon  the  conscious  and  willful  sufferance  of 
the  city  as  amounting  to  a  permission.  In  pleading  the  fact 
of  such  permission  the  details  are  stated  which  provoked  the 
demurrers.  It  is  averred  that  a  previous  action  had  been 
brought  by  the  same  plaintiff  against  the  same  defendants  to 
enforce  a  forfeiture ;  that  upon  the  trial  all  the  facts  now 
alleged  were  found  to  be  true  except  notice  to  or  knowledge 
of  the  city ;  that  judgment  was  rendered  for  the  plaintiff, 
which  judgment  on  appeal  was  reversed  by  the  General  Term 
upon  the  law  and  not  upon  the  facts ;  that  the  plaintiff  appealed 
to  this  court,  where  the  judgment  of  reversal  was  afSrmed, 
and  thfi^t  such  decision  was  based  upon  the  fact  that  prior  to 
the  commencement  of  that  action  the  city  of  Yonkers  had  no 
notice  of  any  encroachment  It  is  f  urtlier  averred  that  on  that 
trial  the  city  defended,  through  the  city  attorney,  and  so  it 
acquired  full  knowledge  of  all  the  alleged  facts,  but,  neverthe- 
less, continued  thereafter  to  suffer  and  permit  the  encroach- 
ment. The  pleader  did  hot  say  that  upon  the  decision  of  this 
court  in  the  first  action  judgment  absolute  was  ordered  for  the 
defendants^  nor  if  ordered  that  any  such  judgment  was  in  fact 
entered,  but,  possibly,  it  may  fairly  be  presumed  that  such 
usual  and  necessary  proceedings  were  had.  But  even  then 
there  is  not  enough  in  the  admissions. of  the  complaint  to 
make  the  judgment  in  the  prior  action  necessarily  a  bar,  and  I 
think  it  should  not  be  so  adjudged  upon  the  demurrers.  We 
do  not  know  what  the  pleadings  were  in  the  prior  suit,  or 
what  issues  were  in  controversy.  It  may  be  that  the  deed  and 
its  legal  effect^  as  containing  a  condition  and  not  a  covenant, 
and  the  fact  of  the  encroachment,  were  all  admitted  and  con- 
ceded, and  that  the  only  issue  raised  and  tried  was  that  of  the 
sufferance  or  permission  of  the  city.  Or,  what  is  more  prob- 
able, because  indicated  by  the  opinion  in  this  court,  that  both 
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appellate  tribunals  agreed  with  the  trial  court  that  the  deed 
contained  a  condition  and  not  a  covenant,  that  for  a  breach 
there  could  be  a  forfeiture,  that  a  violation  of  its  terms  was 
shown,  but  that  plaintiff  could  not  recover  because,  and  only 
because,  the  city  had  no  knowledge  of  the  encroachment,  and 
could  not  be  said  to  have  permitted  a  wrong  of  which  it  was 
wholly  ignorant.  On  that  state  of  facts  the  judgment  abso- 
lute for  the  defendant  would  establish  that  the  plaintiff  had 
no  cause  of  action,  but  would  not  prevent  him  from  thereafter 
acquiring  one,  and  that  is  exactly  what  the  present  complaint 
alleges.  It  sets  up  a  cause  of  action  which  accrued  after  the 
former  judgment,  founded  upon  a  subsequent  occurrence,  and 
finding  for  its  support  new  and  different  evidence.  The  two 
causes  of  action  are  not  ahd  cannot  be  identical,  for  one  never 
in  fact  existed,  and  the  other  has  since  come  into  being.  A 
recovery  in  the  present  suit  will  not  contradict  the  judgment 
in  the  prior  one,  or  be  inconsistent  with  it  Both  may  stand 
without  collision. 

Illustration  is  not  argument,  but  sometimes  helps  us  to  a 
view  of  the  truth.  Let  us  suppose  a  suit  on  a  contract  in 
which  the  plaintiff  recovers,  but  on  appeal  to  the  General 
Term  the  judgment  is  reversed,  because  when  the  suit  was 
brought  the  debt  was  not  due  or  could  not  be  enforced  with- 
out a  demand ;  that  the  plaintiff  doubting  the  law  and  faced 
with  a  difficulty  which  he  cannot  cure  on  a  new  trial,  appeals 
to  this  court,  where  the  reversal  is  affirmed  and  judgment 
absolute  is  ordered  for  the  defendant.  Is  it  true  that  such 
judgment  prevents  utterly  a  future  recovery  on  the  contract? 
May  not  the  plaintiff  sue  when  the  debt  does  mature  or  make 
the  needed  demand,  and  then  maintain  his  action  ?  I  think 
the  judgment  as  a  bar  depends  always  to  some  extent  upon  the 
nature  of  the  controversy  and  the  actual  decision  made.  On 
the  admission  of  the  complaint  we  ought  not  to  assume  that 
something  was  adjudged  against  plaintiff  beyond  what  he 
admits  and  which  may  prove  to  be  exactly  the  reverse  of  what 
the  judgment  did  determine. 

I  do  not  undertake  to  say  what  the  conclusion  sliould  be  if 
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the  prior  judgment  record  was  before  us,  and  competent  proof 
of  what  was  adjudged.  I  only  say  that  if  no  more  was 
adjudged  than  what  is  admitted  by  this  complaint,  the  judg- 
ment absolute  is  not  necessarily  a  bar.  It  did  determine  that 
there  was  then  no  right  of  action  in  the  plaintiff  and  no  for- 
feiture of  the  title  of  the  defendants.  To  that  extent  it  is 
conclusive.     It  settles  against  the  plaintiff  the  right  which  he 
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then  asserted.  But  the  right  which  he  did  not  then  have  he 
might  possibly  thereafter  acquire  unless  some  vital  point 
adjudged  prevented  that  possibility.  Nothing  of  that  sort  is 
admitted  by  the  complaint,  but  the  exact  contrary  is  asserted. 
The  cases  fully  justify  this  doctrine.  {Bell  v.  Merrifield^  109 
K  Y.  212;  Lewin  v.  O.  N,  i&  P.  Co.,  125  id.  341 ;  Peopfe 
exrd.  Bridgeman  v.  Hail^  104  id,  170;  Riisaell  v.  Place ^ 
94  U.  S.  606.) 

Some  peculiar  force  is  occasionally  attributed  to  a  judgment 
absolute  entered  upon  the  required  stipulation,  because  entered 
by  consent,  and  the  case  of  Roberts  v.  Baumgart^n^  (126  N.  Y, 
336)  is  cited  as  authority.  Undoubtedly  the  appellant  in  such 
a  case  concedes  by  his  appeal  that  he  cannot  recover  upon  a 
new  trial  if  the  doctrine  of  the  General  Term  shall  remain 
unreversed,  and  the  failure  to  cliange  it  on  appeal  to  this  court 
involves  judgment  absolute  against  him  without  the  useless 
formality  of  a  new  trial.  But  where  that  judgment  absolute 
to  which  the  adversary  is  entitled  is  a  general  judgment  for 
the  defendant  dismissing  the  complaint,  it  requires  an  exanw 
ination  of  the  record  to  determine  what  in  truth  was  involved 
in  the  decision.  The  identity  of  the  two  causes  of  action  can-, 
not  otherwise  be  ascertained,  and  that  identity  must  be  shown 
by  the  party  asserting  the  bar  of  a  prior  adjudication.  If, 
although  the  two  causes  of  action  are  different  and  not  identical, 
there  is  yet  some  vital  question  common  to  both  determined 
in  the  earlier  suit,  that  fact  must  in  some  way  be  made  to 
appear.  Here  the  two  causes  of  action  are  not  identical,  for 
the  present  one  arose  out  of  new  facts  later  occurring,  and  the 
complaint  not  only  does  not  admit  an  adverse  decision  upon 
some  material  isvsue  common  to  both  cases,  but  asserts  an  adju- 
SicKELs— Vol.  LXXXVIIL        41 
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dication  in  plaintiflPs  favor  upon  every  such  issue,  except  tliat 
of  notice  to  tlie  city.  Where  the  prior  judgment  claimed  to 
be  a  bar  is  in  favor  of  a  plaintiff  and  awards  a  recovery,  the 
character  of  the  judgment  itself,  in  connection  with  the  plead- 
ings, affords  a  sufficient  ground  from  which  to  infer  the  neces- 
isary  scope  and  range  of  the  adjudication.  The  fact  of  the 
recovery  cannot  stand,  except  on  the  condition  that  every 
defense  to  it  pleaded  or  which  might  be  interposed  is  cut  off. 
The  existence  of  any  such  defense  is  inconsistent  with  the 
recovery.  But  where  the  judgment  is  one  of  no  cause  of 
action  it  can  have  no  force  as  a  bar  until  we  can  ascertain 
what  was  involved  in  it  and  what  in  truth  was  decided.  It 
>nay  have  proceeded  upon  purely  technical  grounds  or  have 
been  simply  the  equivalent  of  a  nonsuit,  or  be  found  to  liave 
decided  nothing  involved  in  the  later  controversy. 

In  an  equity  case  such  a  judgment  might  be  given  because 
there  was  a  remedy  at  law  upon  the  very  contract  involved  or 
without  in  any  manner  cutting  off  or  destroying  the  legal 
right.  Generally  the  test  is  to  inquire  whether  the  new  judg- 
ment sought  is  inconsistent  with  the  prior  one  rendered,  and 
where  that  is  one  of  no  cause  of  action  there  may  be  no  such 
real  inconsistency,  and  the  party  claiming  that  there  is  must 
Bhow  it.  No  needless  or  purely  constructive  bar  should  l)e 
encouraged.  The  real  truth  and  actual  fact  should  always  be 
sought.  In  the  present  ease  no  such  necessary  colUsion  was 
admitted  by  the  complaint.  If  it  existed  it  must  be  shown, 
and  we  leave  to  the  defendant  full  opportunity  to  do  so  upon 
the  trial. 

The  judgment  should  be  reversed  and  the  demurrers  over- 
ruled, with  costs,  but  with  leave  to  the  defendants  to  answer 
within  twenty  days  from  notice  of  entry  of  judgment  upon 
|>ayment  of  costs  of  the  demurrers. 

All  concur. 

Judgment  reversed. 
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The  People  ex  rel.  The  Seth  Thomas  Clock  Company, 
Appellant,  v.  Edwabd  Wemplb,  as  Comptroller,  etc., 
Kespondent. 

Under  the  provision  of  the  act  providing  for  the  taxation  of  certain  cor- 
porations (Chap.  542,  Laws  of  1880;  amended  by  chap.  361,  Laws  of 
1881;  chap.  151,  Laws  of  1882,  and  chap.  359,  Laws  of  1885),  prior  to  the 
amendment  thereof  in  1889  (Chap.  358,  Laws  of  1889),  a  foreign  manufac- 
turing corporation,  actually  carrying  on  a  portion,  however  small,  of  its 
manufacturing  operations  within  this  state,  in  the  ordinary  and  regular 
course  of  its  business,  in  good  faith,  was  exempt  from  taxation. 

It  seenu,  however,  if  the  operations  of  such  a  corporation  in  this  state  had 
been  confined  to  putting  together  and  adjusting  to  each  other  the  dif- 
ferent parts  of  articles  manufactured  by  it,  or  to  performing  some  slight 
operation  that  might  be  necessary  before  using  or  exposing  its  manu- 
factures for  sale,  this  would  not  have  exempted  it  from  taxation;  to 
entitle  it  to  the  exemption,  the  whole  or  some  part  of  the  article  must 
have  been  manufactured  here  from  the  original  materials. 

The  basis  of  taxation  of  a  foreign  corporation  under  said  act  is  the  portion 
of  its  capital  employed  within  the  state;  this  is  represented  by  the  actual 
value  of  property,  whether  in  money  or  goods,  or  other  tangible  things. 

The  comptroller,  in  imposing  a  tax  upon  such  a  corporation,  ascertained 
the  total  sales  made  by  it  and  the  sales  made  in  this  state,  and  decided 
that  the  capital  stock  employed  in  the  state  was  in  proportion  to  the 
whole  capital,  as  the  amount  of  sales  made  here  was  to  the  total  amount 
of  sales.  It  appeared  that  a  large  part  of  the  sales  made  here  was  by 
sample,  the  goods  being  delivered  to  the  purchaser  direct  from  the  manu- 
factory of  the  corporation  in  another  state.  Held,  that  sales  so  made  did 
not  represent  capital  employed  in  this  state,  and  that  the  basis  so 
adopted  was  erroneous. 

(Argued  April  25,  1892;  decided  May  24,  1892.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  November  24, 
1891,  which  confirmed  the  proceedings  of  the  comptroller  of 
the  state  in  assessing  and  imposing  a  tax  upon  the  relator,  a 
foreign  corporation. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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WiUiam  S,  Cogswell  for  appellant.     The  objection  that  the 
court  has  no  jurisdiction  to  review  the  detennination  of  the 
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comptroller  by  writ  of  certiorari,  was  properly  overruled. 
{People  V.  Wemple,  60  Hun,  225  ;  29  N.  E.  Rep.  808.)  The 
relator  is  not  liable  to  taxation  for  the  years  prior  to  1889. 
(Laws  of  1880,  chap.  542,  §  3 ;  People  v.  //.  S.  M.  Co.,  105 
N.  Y.  82 ;  People  v.  Davenport,  91  id.  594 ;  People  v.  Dry 
Dock  Co,,  92  id.  482  ;  People  v.  K.  I.  Co,,  99  id.  181 ;  People 
V.  WempU,  29  N.  E.  Rep.  808.)  The  tax  imposed  for  the 
several  years,  from  1880  to  1890  inclusive,  is  unjust,  excessive 
and  conti-ary  to  law.  (Laws  of  1880,  chap.  542,  §  3 ;  People 
V.  Coleftnan,  126  N.  Y.  433.) 

S,  W.  Ho&endale,  Attomey-Geiieral,  for  respondent.  The 
relator  was  not  exempt  from  taxation  during  the  years  1880  to 
1888,  inclusive,  under  the  provisions  of  section  3  of  chapter 
552  of  the  Laws  of  1880,  as  amended  by  chapter  361  of  the 
Laws  of  1881,  and  chapter  359  of  the  Laws  of  1885,  as  a 
manufacturing  corporation  carrying  on  manufacture  within 
this  state.  {PeopU  v.  K  S.  M.  Co.,  105  N.  Y.  76 ;  143  U. 
S.  305  ;  People  ex  rel,  v.  Wemple,  129  N.  Y..  543.)  The 
return  shows  that  the  relator  was  not  engaged  in  manufactur- 
ing in  the  state.  This  is  conclusive  and  must  be  acted  upon 
as  true.  {People  v.  Fire  Comrs.,  73  N.  Y.  437.)  The  find- 
ing of  the  comptroller,  as  to  the  amount  of  capital  of  the 
relator  employed  in  this  state,  is  sufiiciently  supported  by  the 
evidence,  and  cannot  be  disturbed  upon  the  review  of  his  pro- 
ceedings by  certiorari.  {People  v.  Com/ra,,  23  N.  Y.  192 ;  2 
Wall  200 ;  St.  R.  R.  Tax  Cases,  92  U.  S.  602 ;  R.  R.  Co.  v. 
Vance,  96  id.  455 ;  People  v.  Coleman,  126  N.  Y.  438 ;  Code 
Civ.  Pro.  §*2140 ;  Moras  v.  SherriU,  63  Barb.  21 ;  McKinl^ 
V.  Lamh,  64  id.  199 ;  Ilichinbottom  v.  D.,  Z,  cfe  W.  R.  R. 
Co.,  15  N.  Y.  8.  R.  11 ;  People  ex  rel  v.  Wemple,  129  N.  Y. 
658.) 

O'Brien,  J.  The  comptroller  imposed  a  tax  upon  the 
relator,  a  foreign  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Connecticut,  of  $5,605.51  for  the  years 
1880  to  1890,  both  inclusive,  under  chapter  542  of  the  Laws 
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of  1880,  as  amended  by  subsequent  enactments.  The  relator, 
insisting  that  the  tax  was  illegal,  applied  to  the  comptroller, 
under  chapter  463  of  the  Laws  of  1889,  for  a  revision  and  read- 
justment, and  that  application  having  been  denied,  sued  out  a 
writ  of  certiorari,  under  the  same  statute,  to  review  the  decision. 
The  General  Term,  where  the  writ  was  returnable,  affirmed 
the  determination  of  the  comptroller,  and  the  relator  has 
appealed  to  this  court.  A  foreign  corporation,  carrying  on 
business  within  this  state,  unless  it  appears  that  it  is  within 
some  one  of  the  exceptions  contained  in  the  statute,  is  subject 
to  taxation.  The  basis  of  the  tax  in  such  cases  is  the  "  amount 
of  capital  stock  employed  within  this  state."  If  it  does  not 
employ  any  of  its  capital  stock  here,  there  is  no  basis  for  taxa- 
tion. So  also,  a  foreign  manufacturing  corporation  actually 
engaged  in  manufacturing  within  this  state  was  exempt  from 
taxation  the  same  as  a  domestic  corporation  of  the  same  char- 
acter. This  exemption  was  restricted  by  chapter  353  of  the 
Laws  of  1889,  which  requires  that  the  corporation,  in  order  to 
be  entitled  to  claim  the  exemption,  shall  be  ^'  wholly  engaged 
in  carrying  on  manufactures  within  this  state."  The  legisla- 
ture, in  passing  this  amendment,  intended  to  apply  a  new  rule 
to  the  taxation  of  foreign  manufacturing  corporations.  Under 
the  statute,  as  originally  enacted,  the  inquiry  was  whether  such 
a  corporation  was  actually  carrying  on  manufacturing  within 
this  state.  If  it  was,  then  it  came  within  the  exemption,  even 
though  the  greater  part  of  its  manufacturing  operations  were 
carried  on  at  home.  If  it  was  carrying  on  enough  of  its 
manufacturing  operations  in  this  state  so  that  it  could  be  said, 
fairly  and  reasonably,  to  be  engaged  in  manufacturing  here, 
then  it  came  within  the  letter  and  tlie  spirit  of  the  exemption 
clause,  and  neither  the  comptroller  nor  the  courts  had  the  right 
to  hold  that  because  only  a  comparatively  small  portion  of  all 
its  manufacturing  operations  were  carried  on  here,  it  was  not, 
for  that  reason,  within  the  exemption.  If  the  corporation,  in 
the  ordinary  and  regular  course  of  its  business,  in  good  faith 
and  not  for  the  purpose  of  evading  the  law,  was  actually  carry- 
ing on  any  part  of  its  manufacturing  operations  here,  that  waa 
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enough.  It  was  not  left  for  the  taxing  officer  or  the  conrts  to 
prescribe  how  much  or  what  percentage  of  its  whole  mann* 
facturing  business  should  be  done  within  this  state  in  order  to 
entitle  the  corporation  to  claim  the  exemption.  If  the  legis- 
lature, in  providing  that  manufacturing  corporations  should 
be  exempt  from  taxation,  intended,  as  it  probably  did,  to 
encourage  and  foster  manufactures  within  the  state,  the  policy 
of  the  law  would  apply  as  well  to  a  corporation  carrying  on  a 
small  business  as  to  one  engaged  in  larger  and  more  extensive 
operations.  One  foreign  corporation  might  find  it  necessary 
or  convenient  to  carry  on  a  large  part  of  its  manufacturing 
operations  here  while  another  would  desire  to  carry  on  only  a 
very  small  part,  but  this  circumstance  would  not  furnish  a 
reason  for  holding  that  the  former  was  within  the  exemption 
and  the  latter  was  not.  As  to  the  tax  imposed  upon  the 
relator  for  the  years  1889  and  1890,  and  after  the  amendment 
referred  to,  this  question  does  not  arise.  That  can  be  ques- 
tioned only  with  respect  to  the  amount  and  the  basis  of 
computation  adopted  by  the  comptroller.  But  it  does  arise 
vidth  respect  to  the  tax  levied  for  the  years  preceding.  The 
relator  is  engaged  extensively  in  the  manufacture  of  clocks  and 
watches.  It  has  large  factories  for  that  purpose  in  Connecticut, 
and  there  the  principal  part  of  its  manufacturing  operations 
are  carried  on.  It  has  a  business  office  and  sales  agency  in  the 
city  of  New  York,  where  the  greater  part  of  its  contracts  for 
the  sale  of  the  products  of  its  factories  are  made.  It  appears 
also  that  during  tlie  year  for  which  the  tax  was  levied,  it  actu- 
ally manufactured  within  this  state  to  the  extent  of  from 
$16,000  to  $20,000  in  each  year.  The  record  does  not  show 
the  particular  character  and  nature  of  the  relator's  operations 
in  this  state,  claimed  to  constitute  manufacturing  within  the 
statute.  In  the  opinion  of  the  court  below,  it  is  said  that  what 
the  relator  calls  manufacturing  probably  consists  in  some  inci- 
dental additional  work  to  the  manufactured  products  for- 
warded from  Connecticut,  such  as  may  conveniently  and 
suitably  be  added  at  the  place  wh^re  the  goods  are  exposed 
for  sale.    If  this  were  the  fact,  it  would  not  bring  the  relator 
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within  the  exemption.  A  manufacturing  corporation  of 
another  state  cannot  bring  its  products  here,  and  by  putting 
the  several  parts  together  and  adjusting  them  to  each  other,  op 
by  performing  upon  the  article  some  slight  operation,  though 
it  may  involve  labor  that  may  be  necessary  before  using  it  op 
exposing  it  for  sale,  and  thereby  entitle  itself  to  exemption 
from  taxation  on  the  ground  that  it  is  carrying  on  manufac? 
turing  within  this  state.  The  things  which  the  relator  mann. 
factures  are  clocks  and  watches,  and  unless  it  produces  the 
whole  or  some  part  of  the  article  in  this  state  from  the  original 
miaterial,  by  means  of  labor,  machinei^^  and  operatives,  such  aa 
are  usually  applied  to  manufacturing  operations,  it  is  not 
within  the  exemption.  Whatever  the  facts  may  be  with 
respect  to  the  manufacturing  operations  which  it  is  claimed 
the  relator  is  carrying  on  in  this  state,  we  are  concluded  oi| 
this  question  by  the  record.  The  relator's  petition  for  thfi 
writ  alleges  in  substance  that  since  1878,  it  has  been  engaged 
in  manufacturing  within  this  state,  though  the  amount  of  such 
manufacturing  here  is  small  in  comparison  with  that  done  in 
Connecticut.  That  since  1880,  the  amount  manufactured  here 
averaged  in  each  year  from  $16,000  to  $20,000,  while  that  in 
Connecticut  averaged  from  $500,000  to  $700,000.  In  the 
return  to  the  writ,  this  statement  is  not  denied,  though  it  does 
state :  "  That  during  each  of  said  years  the  relator  was  not 
engaged  in  carrying  on  manufacturing  within  this  state,  as  wiW 
more  fully  and  specially  appear  l>y  reference  to  the  reports  of 
the  relator  and  of  the  commissioner  appointed  by  the  defends 
ant  hereto  annexed."  The  reports  referred  to,  however,  do 
show  that  during  each  year  the  relator  manufactured  within 
this  state  from  $16,000  to  $20,000  in  value  of  goods.  The 
fact  that  the  relator  manufactured  articles  within  this  state 
during  the  years  named  of  the  value  specified  must,  therefore, 
be  deemed  to  be  admitted.  The  only  question  in  issue  is  one 
of  law,  and  that  is  whether  the  manufacture  here  of  so  small 
a  percentage  of  its  total  product  brings  it  within  the  exemp» 
tion.  This  question  does  not  depend  upon  the  relation  which 
the  value  of  the  goods  made  here  l)ears  to  the  total  value  of 
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the  product  of  the  relator's  operations.  A  foreign  corporation 
of  this  character  might  manufacture  one-half  its  whole  product 
here,  and  yet  that  might  not  amount  to  any  more  in  value  than 
the  relator  manufactured  in  this  case.  No  one  would  claim, 
however,  in  that  case  that  the  corporation  was  not  within  the 
exemption.  The  rule  must  be  the  same  whether  the  corpora- 
tion is  weak  or  strong,  whether  its  total  product  is  a  few 
thousand  dollars  or  millions.  It  may  be  that,  upon  a  rehear- 
ing, the  fact  which  is  now  admitted  may  be  changed,  but 
Imless  it  is,  the  relator  must  be  considered  as  carrying  on 
manufacturing  within  this  state.  But  we  are  of  the  opinion 
that  the  tax  imposed  was  excessive.  The  capital  stock  of  the 
relator  was  $500,000  in  1888,  and  since  that  time  $600,000. 
This  was  invested  in  its  plant  and  business.  Only  such  part 
of  it  was  employed  within  this  state  as  was  represented  by  the 
actual  value  of  proj^erty,  whether  in  money,  goods  or  other 
tangible  things.  It  kept  goods  for  sale  here.  It  had  money 
on  deposit,  and  it  may  be  other  property.  This,  whatever  its 
value,  was  the  basis  of  taxation.  {^PeojUe  ex  reL  v.  Coleman^ 
126  N.  Y.  433.) 

That  property  represented  all  the  capital  employed  in  tliis 
state.  The  comptroller  adopted  another  basis.  He  ascertained 
first  the  total  sales  made  bv  the  relator  and  then  the  total  sales 
made  in  this  state  and  decided  that  the  capital  stock  employed 
within  this  state  was  in  proportion  to  the  whole  capital  stock 
as  the  amount  of  sales  made  in  this  state  was  to  the  total 
amount  of  sales  made  everywhere.  In  the  year  1890  about 
seventy  per  cent  of  the  total  sales  were  made  in  this  state, 
and  from  this  fact  the  comptroller  assumed  that  seventy 
per  cent  of  the  capital  was  employed  here.  A  large  part 
of  the  sales  made  were  by  sample,  and  the  goods  in  such 
cases  were  delivered  to  the  purchaser  directly  from  the  factory 
in  Connecticut.  In  many  cases  the  goods  never  came  within 
the  state  at  all.  In  other  cases  they  merely  passed  through  to 
their  destination.  Sales  made  in  this  way  was  no  part  of  the 
capital  stock  employed  within  the  state  and  could  not  consti- 
tute any  element  in  the  process  of  ascertaining  it.     It  might 
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flell  itB  whole  product  by  Bample  from  an  office  in  New  York 
to  ])e  delivered  to  the  purchaser  from  the  factory,  and  yet  not 
employ  any  part  of  its  capital  within  the  state.  It  might 
employ  an  agent  in  New  York  to  make  contracts  for  the  sale 
and  delivery  of  goods  in  Europe  or  in  some  other  state,  but 
these  contracts  would  not  represent  capital  within  this  state. 
The  value  of  the  goods  that  it  kept  on  hand  within  the  state 
in  warehouses  or  otherwise  in  the  transaction  of  its  business  and 
from  which  it  made  shipments  or  sales  in  the  usual  way,  was 
property  that  represented  capital  stock,  and  all  money  on 
deposit  here  and  used  in  business  here  also  could  be  made  the 
basis  for  the  tax,  but  sales  made  by  sample,  followed  by  a 
delivery  from  the  factory,  could  not.  If  the  relator  kept  no 
property  within  the  state  in  any  of  the  years  for  which  the  tax 
was  assessed  there  was  no  basis  for  that  year  upon  which  to 
compute  the  tax.  Such  property  as  it  keeps  here  in  the  trans- 
action of  its  business,  whatever  it  nmy  consist  of,  is,  we  think, 
the  true  basis  for  such  computation.  The  capital  stock 
employed  in  this  state  cannot  exceed  that. 

The  judgment  of  the  General  Term  and  determination  of 
the  comptroller  should  be  reversed  with  costs,  and  the  comp- 
troller directed  to  revise  and  readjust  the  account  against  flie 
relator  upon  the  principles  herein  stated. 

All  concur,  except  Maynard,  J.,  not  sitting. 

Order  reversed. 


In  the  Matter  of  the  Application  of  the  Board  of  Street 
Opening,  etc.,  of  the  City  of  New  York,  to  Acquire  Lands 
Known  as  St.  John'^s  Cemetery,  for  a  Public  Park. 

The  fact  that  lands  have  previously  been  devoted  to  cemetery  purposes 
does  not  place  them  beyond  the  reach  of  the  power  of  eminent  domain, 
and  in  the  absence  of  an  express  statutory  prohibition  land  devoted  to  a 
private  cemetery,  owned  by  private  individuals  or  a  private  corporation, 
may  be  condemned  under  a  statute  authorizing  generally  the  condemna- 
tion of  land  for  a  public  use. 

Under  the  provision  of  the  act  of  1887  (Chap.  320,  Laws  of  1687).  authoriz- 
ing the  board  of  street  opening  and  improvement,  of  the  city  of  New 
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York,  to  locate  and  lay  out  public  parks,  said  board  instituted  this  pro- 
ceeding to  condemn  for  park  purposes,  a  cemetery  belonging  to  Trinity 
Church,  a  religious  corporation.  The  cemetery  was  established  in  1801 : 
burials  therein  were  only  by  permits  given  by  the  corporation.  It  was 
used  until  1889,  when  an  ordinance  was  passed,  forbidding  interments  in 
that  part  of  the  city.  No  interments  were  made  in  the  cemetery  there- 
after, but  the  church  cared  for  and  kept  it  in  order.  Held,  that  the  land 
was  properly  condemned. 
Reported  below,  62  Hun,  499. 

(Argued  April  25,  1892;  decided  May  24,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  December  31, 
1891,  which  affirmed  an  order  of  Special  Term  appointing 
commissioners  of  estimate  and  assessment. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

S.  P.  Nash  for  appellants.  Property  which  is  not  required 
for  a  proposed  public  use  cannot  be  taken  by  the  power  of 
eminent  domain.  (Jn  re  Albany  aSY.,  11  Wend.  148;  Embury 
V.  (Jonner,  3  N.  Y.  511,  516,  517;  In  re  N,  F.  Co.,  108  id. 
375 ;  Ilv/nter  v.  Somdy  IliU^  6  Hill,  407.)  Courts  of  equity 
will  restrain  the  disturbance  of  burial  places.  {Beatty  v. 
Knrtz,  2  Pet  566 ;  Thompsmi  v.  Ilickey,  8  Abb.  [N.  C]  169 ; 
Schroeder  v.  Wander,  36  Hun,  423.)  The  theory  that  the 
power  given  by  the  statute  of  1887  to  the  board  of  street  open- 
ing and  improvement  is  absolute  to  condemn  "  any  and  all 
lands,  tenements  and  hereditaments"  within  the  territorial 
limits  stated,  "  neither  cemeteries  nor  any  other  lands  being 
excepted,"  is  untenable.  {In  re  N,  Y.,  L.  cfe  W,  R,  R.  Co,^ 
99  N.  Y.  12 ;  Cog^weU  v.  X.  Y.  &  N.  H,  R.  R,  Co,,  103  id. 
10 ;  ^.  cfe  P.  r[  R.  Co.  v.  F.  B.  Church,  108  U.  S.  317 ;  S.  71 
Co.  V.  Mayor,  eU.,  128  N.  Y.  510.)  It  is  true  that  there  is  no 
express  statutory  prohibition  against  the  taking  of  cemeteries 
under  the  power  of  eminent  domain,  but  the  general  legisla- 
tion of  the  state  does  indicate  a  plain  policy  which  precludes 
any  idea  that  it  was  intended  to  confer  the  power  upon  the 
board  of  street  openings  in  the  city  of  New  York.     (Laws  of 
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1868,  chap.  843 ;  Laws  of  1847,  chap.  133,  §  10 ;  Laws  o^  1878, 
chap.  203,  §  34 ;  Laws  of  1866,  chap.  273  ;  In  re  D,  Cevietery^ 
66  N.  Y.  569.)  Land  d^cdted  for  a  cemetery  is  appropriated 
to  a  public  use,  and  cannbt  be  tadcen  except  by  express  authority 
or  necessary  implication.  ( Village  of  Hyde  Park  v.  Ceme-  . 
tery  Asm.^  119  HI.  141 ;  Wood  v.  Jf.,  etc.,  R.  B.  Co.,  68  Geo. 
539;  Evergreen  Cemetery  v.  New  Ha/i>en,  43  Conn.  234.) 
Unless  expressly  authorized  by  law,  the  disturbance  of  graves 
and  the  removal  of  human  remains  is  a  criminal  offense.  (1 
Hubs,  on  Crimes,  629 ;  Rex  v.  Lynn,  2  T.  R.  733 ;  Reghia  v. 
Shai*pe,  D.  &  B.  160 ;  Commonwealth  v.  Cooley,  10  Pick.  37 ; 
2  R.  S.  688,  §  13 ;  Laws  of  1887,  chap.  320 ;  People  v.  Fitz^ 
gerald,  105  N.  Y.  146 ;  Rhodes  v.  Brant,  21  Hun,  1 ;  Pattej- 
9on  V.  Patterson,  59  N.  Y.  574 ;  Cogswell  v.  ^V.  Y.,  etc,,  R. 
R.  Co.,  103  id.  10.)  In  this  case  the  board  of  aldermen  has 
intruded  upon  the  board  of  street  opening  the  influence  of 
another  department  of  the  city  government,  which  vitiates  the 
decision  reached,  and  should  invalidate  all  the  proceedings. 
{Ka/oanaugh  v.  City  of  Brooklyn,  38  Barb.  232 ;  Thomas  v. 
Shermerhom,  6  N.  Y.  92,  96 ;  BirdsaU  v.  Clark,  73  id.  73.) 

D.  J.  Dean  for  respondent  The  terms  of  the  statute  (Chap. 
320,  Laws  of  1887,  394)  authorize  the  condemnation  of  any 
lands  which  the  board  of  street  opening  and  improvement  may 
select  and  designate  for  public  use  as  a  public  park  within  the 
city  of  New  York,  south  of  One  Hundred  and  Ff ty-fif th  street* 
{Schoonmaker  v.  R.  D.  Church,  5  How.  Pr.  269;  In  re 
D.  0.  Assn.,  66  N.  Y.  569 ;  McCluskey  v.  CroraweU,  11 
id.  601 ;  People  v.  Woodruff,  32  id.  364 ;  Johnson  v.  H.  R^ 
R.  Co.,  49  id.  262;  Benton  v.  Wichwire,  54  id.  228;  In 
re  Albany  St.,  11  Wend.  149;  Inre  Beekman  St.,  4  Brad.. 
503;  Laws  of  1847,  chap.  133,  §  10;  Laws  of  1808,  chap. 
43;  Laws  of  1878,  chap.  203,  §34;  Laws  of  1886,  chap 
273.)  The  provisions  of  the  statute  are  broad  enough  to 
authorize  the  department  of  public  parks  to  remove  human 
remains  from  the  cemetery  when  it  shall  be  accjuired  for  park 
purposes.    {Stief  v.  Bartj  1  N.  Y,  30.)    The  fact  that  the 
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board  of  aldermen,  by  resolution,  recommended  itxe  board  of 
street  opening  and  improvement  to  locate  the  park  in  ques- 
tion, does  not  constitute  any  valid  objection  to  the  action  of 
the  last-named  board.  {JV.  Y.  cfe  If.  11,  £.  Co.  v.  Mayor^ 
etc.^  1  Hilt.  588 ;  In  re  Wrigkty  29  Hun,  360.)  Considerations 
of  hardship,  or  sentimental  injury,  will  not  avail  to  forbid  the 
exercise  of  the  power  of  eminent  domain.  {In  re  N.  Y.  G. 
<&  IL  R.  IL  R,  Co.,  77  N.  Y.  268.) 

Earl,  Ch.  J.  The  act,  chapter  320  of  the  Laws  of  1887, 
provides  that  the  board  of  street  opening  and  improvement  of 
the  city  of  New  York  "  is  authorized  and  empowered  to  select, 
locate  and  lay  out  such  and  so  many  public  parks  in  the  city 
of  New  York  south  of  One  Hundred  and  Fifty-fifth  street  as 
the  board  may  from  time  to  time  determine,"  and  it  confers 
upon  the  board  power  to  acquire  for  park  purposes,  by  con- 
demnation proceedings  under  the  statute,  ^^any  and  all  lands, 
tenements  and  hereditaments  wliich  said  board  shall  deem 
necessary  to  be  surveyed,  used  or  converted  for  the  laying  out, 
surveying  and  monumenting  of  any^park  so  selected  as  afore- 
said." The  board  instituted  this  proceeding  under  the  act  to 
acquire  for  park  purposes  the  title  to  land  below  One  Hun- 
dred and  Fifty-fifth  street,  known  as  St.  John's  cemetery, 
which  belonged  to  a  religious  corporation  in  the  city  of  New 
York,  commonly  called  Trinity  Church.  It  was  established  as 
a  cemetery  as  early  as  1801,  and  wajs  used  for  that  purpose 
until  1839,  during  which  time  about  ten  thousand  himian 
bodies  had  been  buried  therein.  -In  1839  an  ordinance  was 
passed  by  the  city  of  New  York  forbidding  interments  south 
of  Eighty-sixth  street,  and  since  that  time  no  interments  have 
been  made  in  the  cemetery,  but  Trinity  Church  has  preserved 
and  kept  it  in  order  and  prevented  any  disturbance  tliereof. 

It  is  contended  on  behalf  of  Trinity  Church  that  under 
the  general  authority  given  by  the  statute  of  1887,  this  land 
which  had  been  devoted  to  cemetery  purposes  could  not  be 
taken  for  a  park.  The  authority  conferred  upon  the  board 
by  the  act  is  broad  and  general.     It  is  authorized  to  take  for 
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park  purposes  any  land  south  of  One  Hundred  and  Fifty-fifth 
street.  It  is  undoubtedly  true  that  this  general  language 
would  not  be  sufficient  to  authorize  it  to  take  land  which 
had  been  previously  taken  for  and  was  then  devoted  to  a  public 
purpose.  (Matter  of  N.  Y.,  Z.  cj&  W,  B.  R.  Co.,  99  N.  Y. 
12;  Svhurhan  Rapid  Transit  Co.  v.  Mayor,  etc.,  128  id. 
510.)  But  this  was  not  a  public  cemetery,  and,  so  far  as 
appears  in  this  record,  had  never  been  devoted  to  a  public 
use.  The  public  generally  never  had  any  right  of  burial 
therein.  No  burials  therein  could  be  made  except  by  permits 
given  by  Trinity  Church,  and  all  the  interments  therein  had 
been  made  by  its  authority.  •  The  cemetery  land  was,  there- 
fore, devoted  to  a  private  and  not  to  a  public  use.  {Matter  of 
DeansviUe  Cemetery  Asmi.,  66  N.  Y.  569.) 

The  fact  that  lands  have  previously  been  devoted  to  ceme- 
tery purposes  does  not  place  them  beyond  the  reach  of  the 
power  of  eminent  domain.  That  is  an  absolute  transcendent  i 
power  belonging  to  the  sovereign  which  can  be  exercised  for 
the  public  welfare  whenever  the  sovereign  authority  shall 
determine  that  a  necessity  for  its  exercise  exists.  By  its  exist- 
ence the  homes  and  the  dwellings  of  the  living,  and  the  resting- 
places  of  the  dead  may  be  alike  condemned. 

It  seems  always  to  have  been  recognized  in  the  laws  of 
this  state,  that  under  the  general  laws  sti'eets  and  high- 
ways could  be  laid  out  through  cemeteries,  in  the  absence 
of  special  limitation  or  prohibition.  So  it  is  provided  in 
section  10  of  chapter  133  of  the  Laws  of  1847,  entitled  '*  An 
act  authorizing  the  incorporation  of  rural  cemetery  associa- 
tions," that  "  no  street,  road,  avenue  or  thoroughfare  shall  be 
laid  through  such  cemetery,  or  any  part  of  the  lands  held  by 
such  association  for  the  purposes  aforesaid,  without  the  consent 
of  the  trustees  of  such  association,  except  by  special  permiesicm 
of  the  legislature  of  the  state."  The  act,  chapter  278  of  tlie 
Laws  of  1886,  authorizing  the  incorporation  of  associations  to 
erect  monuments  to  perpetuate  the  memory  of  soldiers  who 
fell  in  defense  of  the  Union,  contains  a  similar  provision.  The 
act  chapter  843  of  the  Laws  of  1868  provides  that  no  private 
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or  public  road  shall  be  laid  out  or  constructed  upon  or 
tlirough  any  graveyard  or  burying  ground  in  this  state,  unless 
the  remains  ther'^in  contained  are  first  carefully  removed 
and  properly  reinterred  in  some  other  burying  ground 
at  the  expense  of  the  persons  desiring  such  road.  The  act 
<;hapter  203  of  the  Laws  of  187S  provides  for  the  incorporar 
tion  of  pipe-line  companies,  and  empowers  them  to  take  land 
by  condemnation  proceedings,  and  in  section  34  it  is  provided 
that  "  no  company  formed  under  the  provisions  of  tW  act 
shall  locate  or  construct  any  line  of  pipe  or  pipe-line  through 
•or  under  any  building,  door-yard,  lawn,  garden  or  orchard, 
except  by  the  consent  of  the  owner  thereof  in  writing,  duly 
.  acknowledged  before  some  officer  authorized  to  take  acknowl- 
edgments of  deeds,  and  no  pipe-line  shall  be  constructed 
through  any  cemetery  or  burial  ground."  It  is  the  necessary 
implication  that  but  for  the  express  prohibitions  contained  in 
these  statutes,  under  the  general  provisions  of  law  authorizing 
the  construction  of  streets,  highways  and  pipe-lines,  cemetery 
lands  would  not  be  exempt  from  invasion. 

We  have  not  overlooked  the  cases  in  which  the  general 
language  of  statutes  has  been  limited  and  curtailed  of  its 
literal  import  so  as  not  to  give  the  statutes  effect  beyond  the 
intent  of  the  law  makers.  But  here  we  can  find  no  sure 
ground  for  curtailing  the  scope  of  the  statute  which  we  have 
to  construe.  We  certainly  cannot  be  sure  that  the  law  makers 
if  they  had  known  of  this  cemetery,  disused  for  burials  for 
fifty  years  and  never  more  to  be  used  for  that  purpose,  located 
in  the  midst  of  a  dense  and  teeming  population,  would  have 
preferred  that  it  should  remain  appropriated  for  the  resting 
place  of  the  long  since  dead,  rather  that  it  should  be  devoted 
to  use  for  the  comfort,  welfare  and  health  of  the  living.  We 
cannot  say  that  the  taking  of  such  a  cemetery  for  such  a  use 
is  such  an  unreasonable,  unnatural,  impolitic  or  unjust  thing 
that  we  ought  to  hold  that  the  general  language  of  the  statute 
does  .not  authorize  it  to  be  done. 

We  have  examined  the  authorities,  to  which  our  attention 
lias  been  called  by  the  learned  counsel  for  Trinity  Church,  and 


1892.]     Matter  of  Board  of  Street  Opening,  etc.         335 

Opinion  of  the  Court,  per  Earl,  Ch.  J. 


none  of  them  in  the  least  degree  sustain  the  contention  that 
lands  devoted  to  private  cemeteries  owned  by  private  individ- 
uals or  a  private  corporation,  cannot  be  condemned  under  the 
general  language  authorizing  their  condemnation  for  public 
use.  On  the  contrary  the  following  authorities  give  strong 
sanction  to  the  claim  that  such  lands  can  be  taken  under  gen- 
eral legislative  authority  for  a  public  use  unless  specially  pro- 
tected by  statute :  ( Wood  v.  Macon  (&  Brunswick  R.  li.  Co,\ 
68  Ga.  539 ;  In  re  Opening  of  Twenty-Second  St.,  102  Penn. 
108;  i:gi/pt  St.,  2  Grant's  Cases,  455 ;  4  Brad.  Sur.  503 ; 
Schoonmaker  v.  Reformed  Dutch  Church,  5  How.  Pr. 
269 ;  //I  the  Matter  of  Albany  St,  11  Wend.  148;  Windt  v. 
Oerinan  Reformed  Church,  4  Sand.  Ch.  471.) 

What  are  the  limits  of  the  doctrine  contended  for  on  behalf 
of  Trinity  church  ?  If  a  cemetery  has  for  a  century  been  dis- 
used as  a  place  of  burial  can  it  not,  if  the  welfare  of  the 
public  require  it,  be  taken  for  public  use  ?  Countless  millions 
of  the  human  race  have  been  interred  in  the  earth,  and  must 
their  remains  be  inviolably  left  where  they  are  found  so  long 
as  they  can  be  distinguished  from  the  earth  which  contains 
them  I  There  is  no  law  which  prohibits  the  removal  of  human 
remains  from  a  cemetery  for  lawful  purpose  and  placing  them 
elsewhere.  On  the  contrary  the  law  regulates  their  removal 
in  certain  cases.  (Laws  of  1878,  chap.  349;  Laws  of  1847, 
chap.  133,  §  11,  as  amended  by  chap.  566  of  the  Laws  of  1880.)^ 
The  remains  of  the  dead  in  this  cemetery  can  be  removed 
without  violating  any  law,  and  certainly  without  violating  the 
law  (Penal  Code,  §  311)  against  body  stealing. 

Trinity  Church  having  giving  permits  for  burials  in  this 
cemetery  without  granting  any  interest  in  the. lots  in  which 
the  burials  are  made,  could  at  any  time  remove  the  remains 
of  the  dead  and  place  them  in  a  suitable  manner  in  some  other 
<3emetery.  No  one  has  acquired  any  right  from  it  that  their* 
remains  shall  forever  remain  there.  It  coulf*  not  remove  them 
and  leave  them  exposed  in  the  street  or  elsewhere.  Such  an 
act  would  shock  public  sentiment,  and  could  probably  be 
restrained  by  action  in  the  name  of  surviving  relatives.     But 
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that  it  could  decently  remove  them  and  place  them  in  some 
other  proper  place  cannot  be  doubted.  As  said  by  the  learned 
vice-chancellor  in  Windt  v.  German  Reformed  Church 
{ffwpra\  "  the  only  protection  offered  to  the  remains  of  tlie 
dead  interred  in  a  9emetery  of  this  description  is  by  the  public 
laws  prohibiting  their  removal,  except  on  the  prescribed 
terms,  and  in  a  still  stronger  public  opinion.  Probably  these 
furnish  all  the  protection  which  is  consistent  with  the  exigen- 
cies of  a  large  city,  the  population  of  which  increases  with 
marvelous  rapidity,  and  whose  wants  leave  but  little  room  for 
the  remains  of  the  dead  in  the  dense  and  crowed  haunts  and 
thoroughfares  of  the  living."  By  this  proceeding  the  city  of 
New  York  will  acquire  all  the  title  of  Trinity  Church,  and  it 
will  thus  be  clothed  as  owner  of  the  land  with  all  the  rights 
Trinity  Church  had,  and  thus  it  will  and  must  find  some  way 
to  dispose  of  the  remains  in  a  manner  that  will  not  shock  the 
refined  sensibilities  or  the  pious  sentiments  of  the  living.  It 
is  not  needful,  however,  to  determine  now  what  the  precise 
duties  and  obligations  of  the  city  will  be  in  reference  to  these 
remains.  It  is  enough  now  to  determine  that  there  is  no 
obstacle  in  the  way  of  the  condemnation  of  the  title  to  the  fee 
of  the  land  in  this  cemetery. 

The  order  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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I>*3  6^L     Duncan  F.  Cameron  et  al.,  Respondents,  v.  The  New  York 
147     608         and  Mount  Vernon  Water  Company  et  al..  Appellants. 

133    336 
f  165    271'         Where,  prior  to  May  1, 1891,  the  trustees  of  several  water-works  companies 

WJ  sSAf         ^^  entered  into  an  agreement  for  consolidation,  as  authorized  by  the  act 

75  AD  8681         ^^  ^^'^  (Chap.  960,  Laws  of  1867,  amended  by  chap.  374.  Laws  of  1877). 

and  had  called  a  meeting  of  stockholders  to  ratify  the  agreement,  and 
served  and  began  the  publication  of  the  required  notices,  hM,  that  the 
repeal  of  said  act  by  "  The  General  Corpoiation  Law"  (Chap.  568,  Laws 
of  1890)  did  not  affect  the  proceeding;  that  it  represented  a  right  accru- 
ing or  in  process  of  enforcement,  and  so  was  preserved  from  the  effect 
of  the  repeal  by  the  saving  clause  in  said  law  (^  24),  which  declares  that 
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Buch  repeal  shall  not  affect  or  impair  any  act  done  or  right  accruing  or 
acquired  before  that  date,  but  that  the  same  may  be  asserted  or  enforced 
as  fully  and  to  the  same  extent  as  if  such  law  had  not  been  repealed. 
Reported  below,  62  Hun,  269. 

(Argued  April  25.  iad2;  decided  May  24,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court 
in  the  second  judicial  department,  made  December  14,  1891, 
which  reversed  an  order  of  Special  Term  denying  a  motion 
to  vacate  a  preliminary  injunction,  vacated  and  set  aside  the 
order  granting  said  injunction  and  granted  the  motion  to  vacate. 

This  action  was  brought  to  restrain  the  defendants  (both 
individual  and  corporate)  from  making  any  transfer,  assign- 
ment or  other  disposition  of  the  capital  stock  of  the  Mount 
Vernon  Water  Company  peridente  lite,  and  from  making  or 
entering  into  any  arrangement,  contract  or  agreement  for  the 
consolidation  of  the  three  defendant  corporations,  or  any  two 
of  them,  and  from  making  or  entering  into  any  arrangement, 
contract  or  agreement  by  which  the  management  or  control  of 
the  stock,  rights  or  franchises  of  the  New  York  and  Mount 
Vernon  Water  Company  or  the  Mount  Vernon  Water  Com- 
pany shall  be  transferred,  pledged  or  disposed  of  to  the  defend- 
ant the  New  York  City  Suburban  Water  Company,  etc., 
pendente  lit£,  A  preliminary  injunction  was  granted  in 
accordance  with  the  prayer  of  the  complaint,  wliich  was 
reversed  by  the  General  Term  "  for  the  reason,  as  to  the  New 
York  and  Mount  Vernon  Water  Company  and  the  New  York 
City  Suburban  Water  Company,  that  the  facts  established  to 
the  satisfaction  of  the  court  show  that  those  two  companies 
may  lawfully  consolidate." 

Edward  T.  Lovatt  for  appellants.  The  order  is  appealable 
to  this  court.  {Tilton  v.  Beecher,  59  N.  Y.  177;  Tollman  v. 
S,  B.,  etc.,  Co,,  92  id.  353 ;  Cogswell  v.  N,  Y.,  etc.,  Co.,  105 
id.  319;  Anderson,  v.  Anderson,  112  id.  104.)  The  plaintiffs 
and  appellants  claim  that,  as  stockholders  in  the  New  York 
and  Mount  Vernon  Water  Company,  and  the  Mount  Vernon 
Water  Company,  they  are  entitled  to  an  injunction  to  prevent 
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tliose  corporations,  or  either  of  them,  from  effecting  the  con- 
templated consolidation  with  the  New  York  City  and  Sub- 
urban Company.  (Taylor  on  Priv.  Corp.  [2d  ed.]  §  536; 
Nowry  v.  Indianapolis^  4  Biss.  79 ;  Burke  v.  Railroad^  61 
N.  H.  160,  249 ;  Cleancater  v.  Meredith,  1  Wall.  40,  41 ; 
Black  V.  Baritan,  24  N.  J.  Eq.  455,  483 ;  Beman  v.  Rufford, 
1  Sim.  [N.  S.]  550,  564;  Stevens  v.  Rutland,  29  Vt.  545; 
Leslie  v.  LoriUard,  110  N.  Y.  535 ;  Barr  v.  N,  K,  Z.  ^.  dk 
W.  R.  R.  Co.,  93  id.  444 ;  Barnes  v.  Broum,  80  id.  528, 
536 ;  Kent  v.  Quicksilver  Co,,  78  id.  161 ;  BisseU  v.  Michi- 
gan, 22  id.  259,  289 ;  Z>ot?y«  v.  Woolsey,  18  How.  Pr.  331 ; 
People  V.  iT.  R.  S.  R.  Co.,  121  id.  582.)  Corporations  can- 
not consolidate  without  an  express  statute  authorizing  their 
^consolidation.  {People  v.  N,  R.  S.  R.  Co.,  54  Hun,  367 ; 
121  N.  Y.  583,  626«;  Pecple  v.  N.  Y.  C.  cfe  S.  L.  R.  R.  Co., 
42  N.  Y.  S.  R  94,  95 ;  Pierson  v.  McCurdy,  33  Hun,  522, 
523 ;  100  N.  Y.  608  \  N.  T.  <&  S.  C.  Co.  v.  Fulton  Bank,  7 
Wend.  412,  414,  415 ;  Clearxoater  v.  Meredith,  1  Wall.  39- 
41 ;  Pearce  v.  M.  R.  R.  Co.,  21  How.  Pr.  441,  443 ;  Angell 
&  Ames  on  Corp.  [11th  ed.]  §  272 ;  Taylor  on  Priv.  Corp.  [2d 
ed.]  §  419.)  It  is  contrary  to  public  policy  for  corporations 
which  like  the  corporations  defendant  have  public  duties  to 
perform,  to  dispose  of  their  property  or  franchises  to  another 
corporation,  or  enter  into  any  contract  that  will  prevent  them 
from  performing  their  duties  to  the  public.  {N.  O.  W,  W. 
Co.  V.  Rivers,  115  U.  S.  674;  S.  J.  W.  W.  Co.  v.  iT.  Y.  W. 
W.  Co.,  120  id.  64;  Gibhs  v.  B.  G.  Co.,  130  id.  396,  408- 
411 ;  0.  R.  Co.  V.  O.  R.  Co.,  Id.  1,  22,  23 ;  Penn.  Co.  v.  S. 
Z.  R.  R.  Co.,  118  id.  290,  309;  Tfiomas  v.  R.  R.  Co.,  101 
id.  71,  83 ;  JV.  Y.  cfe  M.  R.  R.  Co.  v.  Winans,  17  How.  [U. 
S.]  30,  139 ;  Abbott  v.  Johnstown,  80  N.  Y.  30,  31 ;  P.&  R. 
I.  R.  R.  Co.  V.  C.  Co.,  68  111.  489 ;  Taylor  on  Priv.  Corp. 
(2d  ed.]  §  305.)  Since  May,  1891,  there  is  no  statute  author- 
izing the  consolidation  of  water-works  companies  organized 
under  the  statutes  supplemental  to  the  General  Manufactur 
ing  Act.  The  statutes  which,  prior  to  May  1,  1891,  author- 
ized corporations  organized  under  the  acts  supplemental  to  the 
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General  Manufacturing  Act  to  consolidate  have  been  repealed. 
{In  re  JV.  T.  Inst.,  121  N.  Y.  234 ;  Laws  of  1890,  chap.  564 ; 
§  7 ;  Id.  chap.  565,  §§  70,  73,  80.)  Defendant  has  not  the 
right  to  consolidate  under  the  saving  clauses  contained  in  the 
Corpoi-ation  Laws  of  1890.  (Laws  of  1890,  chap.  563,  §  24 ; 
Id.  chap.  564,  §  71;  Id.  chap.  565,  §  181;  Id.  chap.  566, 
§161;  Id.  chap.  567,  §  22 ;  People  v.  O'Brien,  111  N.  Y. 
48 ;  Fletcher  v.  Peck,  6  Cranch,  135 ;  Laws  of  1884,  chap. 
367,  §§  2,  3 ;  Laws  of  1887,  chap.  960 ;  Gthbs  v.  B.  O.  Z. 
Co.,  130  U.  S.  408 ;  J.  0.  G.  Z.  Co.  v.  C.  0.  Z.  Co.,  40  N.  J. 
Eq.  427 ;  Higga  v.  Palmer,  115  N.  Y.  506  \  Z.  S.  &  M.  S. 
R.  Co,  v.  Rodch,  80  id.  344 ;  People  v.  Contra.,  95  id.  559 ; 
Donaldson  v.  Wood,  22  Wend.  397.)  The  notice  of  meeting 
of  stockholders  was  only  served  on  Cameron  thirteen  days 
before  such  meeting,  although  the  statute  expressly  required 
thirty  day's  notice  to  be  given  to  each  and  every  stockholder. 
The  service  upon  Cameron  being  void,  it  follows  that  all  sub- 
sequent proceedings  were  null  and  void,  and  even  if  no  injunc- 
tion had  been  granted  all  the  proceedings  at  the  stockholders' 
meeting  would  have  been  absolutely  void.  (Laws  of  1884, 
chap.  367,  §  2 ;  TutOe  v.  M.  A.  Z.  Co.,  35  Mich.  247 ;  Smyth 
V.  Barley,  2  H.  L.  Cas.  789,  803 ;  Wiggin  v.  F.  B.  Church, 
8  Mete.  301,  312 ;  Rex  v.  Famersham,  8  T.  E.  356 ;  Rex  v. 
Zanghome,  6  N.  &  M.  203 ;  Rex  v.  May,  5  Burr.  2682 ; 
Angell  &  Ames  on  Corp.  [11th  ed.]  §  492 ;  Zanders  v.  F.  S. 
M.  E.  Church,  97  N.  Y.  124 ;  Crocher  v.  Whitney,  71  id. 
167,  168 ;  N.  Y.  F.  Ins.  Co.  v.  Ely,  2  Cow.  678,  699 ;  People 
V.  U.  Ins.  Co.,  15  Johns.  357,  383.)  The  allegations  in  some 
of  the  affidavits,  that  the  action  is  instigated  by  Mr.  Crow  and 
is  prosecuted  to  annoy  the  defendants,  are  no  answer  to  the 
plaintiffs'  case.    {Colemam  v.  E.  C.  R.  Co.,  10  Beav.  1.) 

John  B.  Gleason  for  respondents.  The  consolidation  of 
New  York  and  Mount  Vernon  Water  Company  and  New 
York  City  Suburban  Water  Company  is  authorized  by  chapter 
960  of  the  Laws  of  1867  as  amended  by  chapter  374  of  the 
Laws  of  1877.     (3  R.  S.  [Sth  ed.]  1968.)    The  right  of  these 
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two  companies  to  confiolidate  under  the  act  of  1867  was  not 
aflPected  or  impaired  by  the  repeal  of  the  act  of  1867  in  the 
Laws  of  1890,  chapters  563,  567.  (Laws  of  1890,  chapter 
567,  §§  22,  23.)  The  proposed  consolidation  is  not  condemned 
by  section  7  of  chapter  564  of  the  Laws  of  1890.  (iT.  Y.j  L. 
E.  €&  W.  R.  a.  Co.  V.  Bd.  Supra.,  67  How.  Pr.  6 ;  Pea^Ae 
V.  N.  R.  8.  R.  Co.,  121  N.  Y.  582 ;  Leslie  v.  LoriUard,  110 
id.  519.)  The  complaint  contains  no  allegations  of  actual 
fraud  upon  the  minority  stockholders,  nor  any  allegations  from 
wliich  an  inference  of  constructive  fraud  can  be  drawn.  (§  6, 
chap.  85,  Laws  of  1880 ;  chap.  472,  Laws  of  1881 ;  cliap.  483, 
Laws  of  1883  ;  chaps.  153,  422,  Laws  of  1885.)  The  right  to 
supply  water  to  the  village  of  Mount  Vernon  is  not  a  business 
in  which  all  may  engage  of  common  right ;  it  is  a  franchise 
and  is  not  the  subject  of  monopoly.  {N.  O.  G.  Z.  Co.  v.  Z. 
Z.,  etc.,  Co.,  115  U.  S.  650-673 ;  N.  O.  W.  W.  Co.  v.  Rivers, 
Id.  674-683 ;  Z.  G.  Co.  v.  C.  G.  Z.  Co.,  Id.  683.)  The  fact 
that  the  plaintiff  Henry  Huss  is  a  resident  and  taxpayer  of  the 
village  of  Mount  Vernon  does  not  confer  any  right  of  action 
upon  him.  {Starin  v.  Edson,  112  N.  Y.  206;  Leslie  v.  Lor 
iUard,  110  id.  519.) 

Finch,  J.  The  principal  question  presented  is  whether  the 
defendant  companies  may  consolidate  or  should  be  restrained 
from  so  doing.  They  are  companies  incorporated  for  the  pur- 
pose of  supplying  water  to  the  municipality  and  its  inhabit- 
ants and  their  separate  corporate  existence  is  conceded.  It  is 
not  denied  that  prior  to  May  1,  1891,  there  was  competent 
statutory  authority  for  the  consolidation  proposed  (Laws  of 
1867,  chap.  960 ;  Laws  of  1877,  chap.  374),  but  it  is  insisted 
that  the  repeal  of  the  acts  which  accompanied  the  revision  of 
the  Corporation  Law  took  away  the  authority  and  left  none  in 
existence.  (Laws  of  1890,  chaps.  563,  567.)  By  section  24 
of  the  last-named  act,  it  was  provided  that  such  repeal  should 
not  affect  or  impair  any  act  done  or  right  accruing,  accrued  or 
acquired  before  May  1,  1891,  but  the  same  may  he  asserted 
or  enforced  as  fully  and  to  the  same  extent  as  if  such  law  had 
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not  been  repealed.  The  agreement  for  consolidation  here 
assailed  was  made  between  the  companies  through  their  trustees 
three  days  before  the  repeal,  and  such  officers  called  a  stock- 
holders' meeting  to  ratify  the  agreement  and  served  and  began 
the  publication  of  the  required  notices.  The  pi'oceeding  thus 
commenced  was  regular  and  authorized  and  represented  a 
right  accruing  or  in  process  of  enforcement.  The  acts  done 
were  not  impaired  by  the  repeal,  and  the  rights  accruing  were 
preserved  and  could  be  asserted  and  enforced  as  fully  as  if  no 
rspeal  had  been  enacted.  The  proceeding  for  a  consolidation 
lawfully  begun  could  be  lawfully  completed  as  if  the  statute 
had  not  been  repealed.  The  contention  of  the  appellant  is 
that  no  right  to  consolidate  accrued  by  the  agreement  of  the 
trustees,  that  it  could  not  become  a  iixed  right  or  the  contract 
of  the  corporations  until  ratified  by  the  stockholderc*  meeting, 
and  so  no  right  accrued  until  after  May  1,  1891,  and,  there- 
fore, was  not  saved.  That  contention  leaves  out  of  view 
important  and  specific  provisions  of  the  saving  clause.  No 
act  done  is  to  be  impaired.  The  directors'  agreement  is 
impaired  and  utterly  annulled,  if  it  cannot  be  ratified  by 
reason  of  the  repeal.  And  the  protection  given  operates  not 
merely  upon  rights  accrued  but  also  upon  those  accruing,  those 
in  process  of  enforcement,  those  which,  though  inchoate  and 
incomplete,  have  been  asserted  and  are  moving  on  through  an 
authorized  procedure  to  an  ultimate  and  final  result.  That 
was  exactly  this  case  and  the  proceeding  for  a  consolidation 
was  not  affected  by  the  repeal. 

It  is  claimed  that  the  plaintiff  Cameron  was  not  served  with 
notice  of  the  proposed  agreement  and  of  the  stockholders' 
meeting  in  due  season.  Proof  was  given  that  the  notice  was 
mailed  to  him  April  30, 1891.  He  claims  not  to  have  received 
it  until  May  twenty-sixth,  but  produces  it  and  it  bears  date 
April  29, 1891.  There  is  no  reason  to  reject  the  positive  proof 
that  it  was  mailed  on  April  thirtieth. 

The  order  should  be  affirmed,  with  cobtb. 

All  concur. 

Order  affirmed. 
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Jehibl  Hyice8,  Bespondent,  v,  William  Estt  et  al.,  Execu- 
tors, etc.,  Appellants. 

In  an  action  for  breach  of  a  covenant  of  quiet  enjoyment  in  a  deed  of  a 
village  lot,  it  appeared  tliat  plaintiff  was  evicted  from  a  strip  of  the  lot 
which  had  been  prior  to  the  conveyance  dedicated  by  a  former  owner  to 
the  public  use  as  a  street.  Plaintiff  was  allowed  to  prove,  under  objec- 
tion and  exception,  as  his  measure  of  damages  the  fee  value  of  the  strip 
taken.  Bcld,  error;  as  the  damages  lawfully  recoverable  in  such  case 
cannot  exceed  the  eviction,  and  plaintiff  had  not  thereby  been  deprived 
of  his  fee,  a  public  easement  simply  having  been  taken. 

The  proper  measure  of  damages  in  such  case  is  the  depreciation  in  value, 
if  any,  of  the  lot  at  the  time  of  the  eviction,  caused  by  the  existence  of 
the  easement  with  interest  from  that  time,  and  plaintiff's  costs  in  the 
action  which  resulted  in  the  eviction. 

Reported  on  a  former  appeal,  116  N.  Y.  501. 

(Argued  April  26,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  7,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiflf,  entered  upon  a  verdict  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  alleged 
breach  of  a  covenant  of  quiet  enjoyment  in  a  deed  executed 
by  Joseph  Esty,  defendants'  testator,  to  Byron  A.  Todd, 
plain  tifiPs  grantor. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  A,  Collin  for  appellants.  The  trial  court  erred  in 
applying  the  full  measure  of  damages  applicable  in  cases  of 
total  failure  of  title.  {In  re  City  of  Buffalo^  15  N.  Y.  Supp. 
775 ;  Huyck  v.  Andrews^  113  N.  Y.  81 ;  Moore  v.  Johnstony 
87  Ala.  220 ;  Boone  on  Keal  Prop.  §  311 ;  4  Am.  &  Eng.  Cyc. 
Law,  472  ;  Tied  on  Real  Prop.  §  851 ;  Fitzhugh  v.  Crogan^  2 
J.  J.  Mar.  429 ;  Lewis  v.  Jones^  1  Penn.  St  236 ;  Cortdyou 
V.  Van  Brundt^  2  Johns.  357 ;  Lami  v.  Damforth^  59  Me. 
322 ;  Sedg.  on  Dam.  §§  951,  972 ;  2  Sutherland  on  Dam.  326 ; 
Eawle  on  Gov.  [4th  ed.]  289-291  ;  3  Washb.  on  Real  Prop. 
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[4th  ed.]  495 ;  Foster  v.  Foster,  62  N.  H.  46,  55 ;  Whitbeek 
V.  Cooky  15  Johns.  483 ;  Roberts  v.  Sadler^  104  N.  Y.  234.) 

F,  F.  Tibbetts  for  respondeht.  Tlie  measure  of  damages 
proven  by  plaintiff  was  the  correct  measure.  {Hunt  v.  Hap- 
plee,  44  Hun,  149 ;  Morris  v.  Phelps,  5  Johns.  49 ;  Giles  v. 
Du^o,  1  Duer,  331 ;  Mohr  v.  Parmelee,  11  J.  &  S.  320,  332 ; 
Wharton  v.  Wharton,  32  N.  W.  Rep.  890 ;  Cowperthwaite  v. 
Sheffield,  3  N.  Y.  248;  MahbeU  v.  White,  12  id.  442;  Tie^ 
meyer  v.  Tumquist,  85  id.  516 ;  Sherman  v.  Beader,  23 
Wkly.  Dig.  374 ;  Cary  v.  White,  59  N.  Y.  336 ;  Quiniy  v. 
Straxiss,  90  id.  664.) 

Maynard,  J.  The  plaintiff  is  the  owner  of  a  lot  in  the  city 
of  Ithaca,  conveyed  to  him  in  1876,  with  covenants  of  war- 
ranty for  quiet  enjoyment.  The  defendant's  testator  conveyed 
the  same  premises,  with  like  covenants,  to  the  plaintiff's 
grantor  in  1869.  The  plaintiff  claims  to  have  been  evicted 
in  1881  from  a  triangular  strip^  twelve  feet  and  eleven  inches 
wide  upon  the  front,  and  containing  two  hundred  and  eighty- 
three  square  feet  out  of  eighty-two  hundred  and  fifty  square 
feet  in  the  whole  lot.  The  eviction  complained  of  consisted 
of  a  recovery  by  the  village  of  Ithaca  of  a  judgment  against 
the  plaintiff,  adjudging  that  he  be  perpetually  enjoined  from 
building  or  maintaining  a  fence  across  this  strip,  or  from  in 
any  way  interfering  with  its  use  and  enjoyment  as  a  public 
street  of  such  village. 

It  appears  from  the  findings  of  the  court  upon  the  trial  of 
the  action  in  which  such  judgment  was  rendered,  that  when 
the  defendant's  testator,  or  his  grantor,  owned  the  property, 
and  before  1860,  this  strip  had  l)een  dedicated  by  the  owner 
to  the  public  use  as  a  street  or  passageway,  and  had  been 
accepted,  improved  and  maintained  by  the  village,  and  used 
and  occupied  as  a  public  street  or  passageway  for  more  than 
twenty-five  years  prior  to  1882. 

The  claim  of  the  plaintiff  was  that,  in  1869,  when  his 
grantor  purchased  of  Esty,  and  also  in  1876,  when  plaintiff 
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purchased,  this  strip  was  not  used  as  a  street ;  that  there  was 
then  no  open  visible  highway  there,  but  that  the  strip  was 
fenced  across  upon  the  front  and  enclosed  with  tlie  rest  of  the 
lot,  and  that  there  was  nothing  upon  the  premises  to  indicate 
tiiat  it  was  part  of  a  public  street,  or  to  put  him  upon  inquiry 
in  regard  to  it. 

This  court  held,  upon  a  former  appeal  (116  N.  Y.  501),  that 
if  this  claim  was  sustained  by  proofs  to  the  satisfaction  of  the 
jury,  there  had  been  such  a  breach  of  the  covenant  of  quiet 
enjoyment  in  the  deed  from  Esty  to  the  plaintiffs  grantor  as 
would  support  this  action. 

It  was  held  that  the  case  was  taken  out  of  the  ordinary  rule 
that  the  existence  of  a  public  highway  at  the  time  of  the  con- 
veyance of  lands  with  covenant  for  q'liet  enjoyment,  or  against 
incumbrances,  is  not  a  breach  of  such  covenant.  It  was  there 
declared  that  such  rule  was  limited  to  cases  where  the  public 
easeitient  was  open  and  visible  and  in  actual  use,  and  had  no 
application  to  cases  like  the  present,  where,  if  the  plaintiffs 
contention  is  true,  there  was,  .at  the  time  of  the  purchase,  no 
indication  of  the  existence  of  a  highway.  That  decision  pro- 
ceeded upon  sound  and  just  principles,  and  we  see  no  occasion 
to  restrict  or  modify  it  in  any  respect. 

Upon  the  last  trial,  the  case  was  submitted  to  the  jury  upon 
this  issue  strictly  in  accordance  with  the  views  expressed  in 
the  opinion  of  this  court,  and  a  verdict  was  returned  for  the 
plaintiflF.  A  new  and  important  question,  however,  is  now 
raised  by  the  counsel  for  the  appellants,  which  is,  that  in 
making  his  proofs,  the  plaintiff  was  not  confined  to  the  correct 
measure  of  damages.  He  was  allowed  to  prove,  under  defend- 
ant's objection,  the  fee  value  of  the  strip  taken,  and  was  not 
restricted  to  the  depreciation  in  the  value  of  the  premises 
caused  by  its  appropriation  to  the  public  uses  of  a  highway. 
We  think  this  decision  of  the  trial  court  was  erroneous. 

The  damages  lawfully  recoverable  in  such  cases  may  be  com- 
mensurate with  the  eviction,  but  cannot  exceed  it.  The  plaintiff 
lias  not  been  deprived  of  the  fee ;  nothing  has  been  taken  from 
him  but  a  public  easement ;  the  right  of  free  and  unmolested 


1892.]  Hymes  v.  Esty  et  al.  345 


Opinion  of  the  Court,  per  Matnard,  J. 


passage  by  the  people  with  their  property  over  the  land,  which 
is  quite  a  different  thing  in  law  from  the  taking  of  the  land 
itself.  The  existence  of  such  a  servitude  upon  an  estate  does 
not  affect  the  general  rights  of  property  of  the  owner  in  the 
same.  All  such  remain  and  may  be  asserted  by  him  in  all 
lawful  ways,  subject  to  the  enjoyment  of  the  existing  easement. 

The  owner  of  the  soil  over  which  a  highway  has  been 
opened  may  make  any  and  all  uses  of  the  land  to  which  it  can 
be  applied,  and  have  all  the  profits  which  can  be  derived  from 
it  consistently  with  its  use  by  the  public  as  a  street.  He  may 
maintain  trespass  or  ejectment  against  an  intruder,  and  it  has 
been  held  that  he  may  sink  a  drain  or  water-course  below  the 
surface,  if  he  does  not  in  any  manner  infringe  upon  the  rights 
of  the  public.  In  another  case  it  was  held  that  he  might  have 
an  action  of  tort  against  one  wlio  erects  his  house  upon  the 
line  of  the  street  and  extends  his  bay-window  over  the  land  of 
the  highway,  though  it  be  so  high  above  the  passing  ^whicles 
as  not  to  affect  the  travel  injuriously.  (Washburn  on  Ease- 
ments and  Servitudes  [3d  ed.]  pp.  226,  265.)  To  such  an 
extent  have  the  rights  of  the  land  owner  l)een  recognized  and 
protected  that  it  was  held  by  tliis  court  in  JiobeH  v.  Sadler 
(104  N.  Y.  229),  that  in  the  work  of  constructing  or  repairing 
a  street  the  public  auUiorities  could  not  authorize  material  to 
be  taken-  from  the  owner's  land,  over  whicli  the  street  was 
laid  out,  for  the  purpose  of  improving  or  grading  portions  of 
the  street  elsewhere,  beyond  what  it  might  be  necessary  to 
remove  for  the  purpose  of  constructing  and  maintaining  the 
street  in  proper  condition  over  the  premises  of  such  owner. 

In  short,  with  respect  to  the  land  in  question,  the  plaintiff 
can  exercise  all  the  prerogatives  of  owner,  except  that  he  can 
do  nothing  which  will  obstruct  or  interfere  with  the  free  and 
uninterrupted  right  of  passage  by  the  public,  or  the  action  of 
the  proper  authorities  in  making,  improving  and  maintaining 
the  highway,  with  all  its  necessary  incidents  and  privileges, 
and  when  the  street  is  discontinued  he  will  hold  the  land  free 
from  the  incumbrance.  It  cannot  be  said  that  these  rights  are 
merely  nominal  and  have  no  intrinsic  value.  We  have  recently 
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held  In  re  City  of  Buffalo  (131  N.  Y.  293),  affirming  same 

case  (15  N.  Y.  Snpp.  775),  that  the  fee  remaining  in  the 
owner  of  lands,  npon  which  a  public  street  exists,  is  of  very 
considerable  value  and  a  large  award  of  damages,  was  sustained 
where  the  city  sought  to  appropriate  the  fee.  If 'the  city  of 
Ithaca  should  propose  to  condemn  the  fee  of  this  land,  pro- 
viding it  had  the  power  to  do  so,  it  is  not  at  all  improbable  that 
the  plaintiff  would  be  found  in  court  insisting,  and  very  prop- 
erly, too,  tliat  it  had  a  substantial  value  to  him,  for  which  he 
should  l)e  adequately  compensated. 

It  follows  that  the  plaintiff  should  have  been  limited  in  his 
proof  of  damages  to  the  depreciation  or  difference  in  value  of 
his  property  at  the  time  of  the  eviction  in  1881,  caused  by  the 
existence  and  opening  of  a  public  street  across  his  lands.  It 
is  the  manner  in  which  this  easement  affects  the  entire  premises 
purchased,  which  constitutes  his  loss,  if  any.  It  may  have 
proved  to  be  a  benefit  rather  than  an  injury.  It  not  infra 
quently  happens  that  a  lot  owner  will  consent  to  the  laying 
out  of  a  street  across  his  lands,  because  of  the  convenience  of 
access  it  will  afford,  or  the  creation  of  a  new  frontage  for 
building  lots,  or  some  other  compensatory  advantage  which  it 
brings.  If  the  plaintiff's  entire  lot  is  less  valuable  or  market- 
able on  account  of  the  encroaching  street,  to  that  extent  he 
should  be  remunerated ;  but  beyond  that  there  is  neither 
reason  nor  justice  in  a  demand  for  payment  In  other  words, 
the  same  rule  should  be  applied  ar>  where  a  covenant  against 
incumbrances  has  been  broken  by  the  existence  of  an  easement. 
In  such  cases  it  was  held  by  this  court  in  Uuyck  v.  Andrews 
(11*3  N.  Y.  81)  that  the  proper  measure  of  damages  was  the 
difference  between  the  value  of  the  land  without  and  with  the 
easement.  Earl,  J.,  in  delivering  the  opinion  of  the  court, 
refers  to  the  case  of  Whltheck  v.  Cook  (15  John.  483),  where  it 
was  held  that  the  existence  of  a  public  highway  was  not  a 
breach  of  a  covenant  for  quiet  enjoyment,  and  says  that  '*  the 
ratio  decidendi  is  equally  applicable  "  to  a  covenant  against 
incumbrances  and  where  the  breach  consists  of  the  existence 
of  a  public  easement,  wliich  is  excepted  from  the  operation  of 
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lihe  rule  laid  down  in  Whitbeck  v.  Cook^  we  think  there  can  be 
no  difference  in  principle  in  the  measure  of  damages  allowed. 

The  cases  prescribing  the  rule  of  damages  where  there  has 
been  an  entire  failure  of  title  to  the  premises  granted,  or  some 
definite  portion  of  them,  or  a  total  deprivation  of  the  right  of 
possession  and  enjoyment,  have  no  application.  If  the  eviction 
has  been  from  all  the  lands  conveyed,  the  recovery  has  been 
limited  to  the  purchase-price  paid  and  interest  from  the  time 
of  dispossession ;  if  from  a  definite  part  capable  of  physical 
ascertainment  and  boundaiy,  then  to  such  part  of  the  original 
price  as  bears  the  same  ratio  to  the  whole  consideration  that 
the  value  of  the  land  to  which  the  title  has  failed  bears  to  the 
value  of  the  whole  premises.  {Stoats  v.  Ten  Eyck^  3 
Caines,  111 ;  Pitcher  v.  Livingston^  4  Johns.  1 ;  Morris  v. 
PKdps^  6  id.  49 ;  Guthrie  v.  Pugsley^  12  id.  126 ;  Wager  v. 
Schuyler^  1  Wend.  554 ;  Kinney  v.  WaUs^  14  id.  38 ;  Giles 
V.  Dugro^  1  Duer,  331 ;  Mohr  v.  Parmdee^  11  J.  &  S.  320 ; 
KeU/y  V.  Dutch  Churchy  2  Hill,  105;  Baxter  v.  Ryerss^ 
18  Barb.  267;  Adams  v.  Conover^  22  Hun,  424;  Hunt  v. 
Raplee,  44  id.  149.) 

This  rule  makes  the  orignal  agreement  of  the  parties  the 
inflexible  measure  of  value  and  seems  to  have  had  a  very 
ancient  origin,  having  been  adopted  at  a  time  when  land  was 
not  regarded  as  possessed  of  a  market  value.  (Sedgwick  on 
Damages  [8th  ed.J,  §  951.) 

It  is  necessarily  somewhat  arbitrary  and  unjust  in  its  operar 
tion  and  ordinarily  excludes  the  benefits  to  which  the  grantee 
would  seem  to  be  entitled  accruing  from  a  good  bargain,  or  a 
rise  in  the  market  value,  or  on  account  of  expenditures  made 
for  permanent  improvements,  unless  the  latter  may  be  deemed 
a  part  of  the  price  paid  for  the  property.  We  cannot  find 
that  it  has  ever  directly  received  the  approval  of  this  court. 
In  Fumiss  v.  Ferguson  (15  N.  Y.  437),  Selden,  J.,  refers  to 
the  rule  as  a  strictly  equitable  principle,  which  he  deemed 
applicable  to  the  case  of  a  sale  of  a  judgment,  where  there 
iitfui  a  warranty  of  title,  but  there  the  warranty  was  expressly 
limited  to  the  consideration  paid,  and  the  majority  of  the  court 
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declined  to  assent  to  his  dicta  upon  the  subject.  In  Taylor  v. 
Bo/rnes  (69  N.  Y.  430),  Allen,  J.,  refers  to  it  as  the  prevail- 
ing rule  in  this  state  in  actions  of  breaches  of  covenant  for 
quiet  enjoyment,  and  characterizes  it  as  a  rule  which  "  is  very 
favorable  to  the  covenantors,"  and  declines  to  extend  it  to  a 
case  of  a  breach  of  contract  of  sale  where  the  vendor  had 
undertaken  to  complete  and  make  perfect  the  title.  Aduras 
V.  Corwver  {supra)  was  affirmed  in  this  court  (87  !N.  Y.  422), 
but  the  point  was  not  noticed  in  the  opinion,  unless  included  in 
the  exceptions  which  the  learned  judge  says  were  "  carefully 
examined  without  finding  sufficient  reason  for  a  reversal  of 
the  judgment." 

But  it  is  unnecessary  in  this  case  to  consider  further  the 
reasons  of  the  rule,  or  determine  its  precise  limitations.  It  is 
evident  that  it  cannot  with  propriety  or  justice  be  applied  to 
a  case  like  the  present,  where  the  breach  consists  of  the  exist- 
ence of  an  unknown  public  easement  or  servitude,  which  all 
liave  an  equal  right  to  enjoy,  including  tlie  grantee,  and  which 
may  be  in  the  nature  of  a  benefit  rather  than  a  burden  to  the 
premises  conveyed.  The  only  practicable  test  of  the  extent  of 
"the  injury  which  the  purchaser  then  sustains  would  seem  to  be 
the  diminution,  if  any,  in  the  value  of  the  property  at  the 
time  of  the  eviction,  caused  by  the  aseertion  by  the  public  of 
its  right  to  the  use  of  the  street,  with  interest  to  the  time  of 
trial,  and  the  costs  of  the  action,  which  resulted  in  the  evic- 
tion, and  interest  from  the  time  of  the  recovery ;  and  this  is 
the  rule  wliich  we  think  should  have  been  applied  at  the  trial. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  had,  with  costs  to  abide  the  event.  ♦ 

All  concur,  except  Finch,  J.,  taking  no  part. 

Judgment  reversed. 
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The  People  of  the  State  of  New  York,  Respondent,  v* 

Stephen  F.  Sherman,  Appellant. 

Upon  the  trial  of  an  indictment  charging  defendant  with  grand  larceny  in 
the  first  degree,  in  stealing  8,250  bushels  of  wheat,  the  evidence  on  the 
part  of  the  prosecution  tended  to  show  these  facts:  Defendant  was  a 
manager  and  director  in  each  of  three  elevating  companies  engaged  in 
receiving  and  storing  grain  for  others;  these  companies  had  associated 
themselves  together  in  a  common  business,  of  which  the  defendant  waa 
the  general  manager;  as  such  he  caused  wheat  to  be  transferred 
from  one  elevator  to  another  without  the  usual  and  competent 
authority  and  without  any  entry  of  the  removal  being  made  in  the 
books  of  the  elevator  from  whence  the  wheat  was  taken,  and  he  caused 
the  accounts  to  be  confused  and  falsified  so  as  to  conceal  his  action;  he 
then  sold  a  quantity  of  the  wheat  from  the  elevator  to  which  the  trans- 
fer was  made.  The  shortage  resulting  from  the  removal  was,  through 
his  indirect  suggestion  and  with  his  assent,  concealed  by  a  fraudulent 
weighing  of  the  grain  remaining  in  the  elevator  from  whence  the  wheat 
was  taken.  A  verdict  of  guilty  was  rendered.  JTM,  no  error;  that 
the  elevator  companies  were  bailees  and  it  was  their  duty  to  keep  and 
not  sell  the  grain  and  to  deliver  it  in  specie  and  not  its  avails;  that  while 
the  grain  was  in  the  custody  and  control  of  the  elevator  companies, 
defendant,  as  their  agent,  had  the  actual  and  effective  possession,  custody 
and  control  of  it,  within  the  meaning  of  the  provisions  of  the  Penal 
Code  (§  528,  subd.  2)  defining  larceny,  and  so,  by  the  appropriation  thereof 
he  committed  the  crime  charged. 

•  Also  hf4d,  it  was  no  defense  that  the  proceeds  of  the  sales  made  by  defend- 
ant went  into  his  bank  account  as  manager  of  the  associated  elevators 
and  were  applied  by  him  upon  its  liabilities. 

The  evidence  showing  the  false  weighing  of  the  wheat  was  received  on 
the  trial  under  objection  and  exception.  The  judge  submitted  to  the 
jury  the  question  as  to  whether  from  the  fact  of  the  employes  assist- 
ing in  covering  up  the  shortage  the  inference  was  permissible  that  they 
were  instructed  to  commit  the  fraud  by  defendant.     Held,  no  error. 

K.,  the  superintendent  of  one  of  the  elevators  under  defendant's 
charge,  was  called  as  a  witness  by  the  prosecution,  and  in  his  testimony 
manifested  a  disposition  to  favor  defendant  and  keep  back  or  soften 
injurious  facts.  No  attempt  was  made  to  impeach  him,  but  the  prose- 
cution was  allowe<l  to  refresh  his  recollection  by  recalling  to  his  mind 
the  testimony  lie  had  given  before  the  grand  jury  and  was  permitted  to 
ask  him  leading  questions.  Held,  no  error;  that  the  matter  was  in  the 
discretion  of  the  court. 

(Argued  April  28,  1892;  decided  May  24,  1892.) 
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Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  2,  1891,  which  affirmed  a  judgment  of  the  Court 
of  Oyer  and  Terminer  entered  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  grand  larceny  in  the  first  degree. 

Defendant  was  tried  under  an  indictment  which  charged 
that  at  the  times  mentioned  three  incorporated  grain  elevating 
companies  were  combined  and  associated  together  in  the  com- 
mon business  of  receiving,  elevating,  storing  and  discharging 
of  grain  under  the  name  and  designation  of  the  Associated 
Elevators,  and  that  the  defendant  was  a  manager  and  director 
in  each  of  these  corporations,  and  was  also  the  manager  and 
agent  of  this  association  of  elevators ;  and,  as  such,  he  had,  on 
the  22d  day  of  September,  in  the  year  1888,  in  his  possession, 
custody  and  control,  a  quantity  of  wheat,  the  property  of  the 
Buffalo  Elevating  Company,  and  that  he  feloniously  appro- 
priated to  his  cwn  use  8,250  bushels  and  thirty  pounds  of 
wheat  of  the  value  of  $1.35  per  bushel. 

It  appeared  that  the  business  carried  on  by  this  association 
of  elevators  in  the  year  1888  was  very  large,  requiring  many 
employes.  All  of  them  were  under  the  control  of  the  defend- 
ant as  such  manager. 

Books  of  account  were  kept  by  each  corporation,  and  also 
at  the  central  office  of  the  association  of  elevators.  The  8,250 
bushels  of  wheat,  which  the  defendant  was  charged  with  steal- 
ing, was  delivered  at  an  elevator  known  as  the  Dakota. 
Defendant  caused  it  to  be  transferred  to  the  International  ele- 
vator. No  entry  of  the  transfer  was  made  on  the  books  of 
the  Dakota.  Defendant  sold  wheat  from  the  International  lb 
about  the  amount  so  transferred.  The  shortage  in  the  Dakota 
was  sought  to  be  covered  up  by  false  weighing  of  the  wheat 
remaining  as  the  evidence  tended  to  show  by  defendant's  sug- 
gestion and  with  his  assent.  The  evidence  as  to  such  weighing 
was  received  under  objection  and  exception. 

In  reference  to  the  action  of  the  employes  of  the  elevator 
companies  in  weighing  the  grain,  the  court  charged  as  follows : 

"  Now,  from  that  state  of  facts,  the  people  claim  that  the 
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inference  is  perxnissible  and  forced  that  these  men  were 
instructed  by  some  person  to  engage  in  that  fraud  in  weigh- 
ing that  wheat,  and  that  from  tlie  statements  indulged  in  by 
the  defendant  that  he  did  not  ask  Klieves  to  ask  the  men  to 
do  it,  that  the  inference  is  permissible  that  he  did  it.  Of 
•course,  gentlemen  of  the  jory,  it  is  argued  that  these  men 
employed  in  this  elevator  would  have  no  reason,  so  far  as  they 
were  individually  eoncemed,  to  engage  in  a  fraud  of  that 
character,  and  that  no  person  would  engage  in  it,  except  a 
person  that  had  a  motive  to  commit  a  fraud  of  that  character. 
Of  course,  gentlemen  of  the  jury,  whether  this  circumstance 
is  entitled  to  the  weight  ascribed  to  it  by  the  people  in  this 
cai6  and  urged  upon  your  consideration,  is  a  question  for  you 
to  determine. 

"  On  the  part  of  the  defendant  he  claims  that  he  supposed 
there  would  be  a  surplus,  an  overrun  sufficient  in  quantity  to 
meet  the  amount  of  grain  that  he  sold  to  Kennedy.  Now, 
gentlemen  of  the  jury,  it  is  a  question  for  you  to  say  whether 
that  is  reasonable  under  the  circumstances  in  the  case  as  devel- 
oped by  the  evidence.  If  he  had  reason  to  believe  that,  and 
it  looks  probable  that  he  did,  then  it  is  a  proper  circumstance 
to  consider  upon  the  question  whether  or  not  he  caused  that 
^rain  to  be  removed  with  intent  to  convert  it  to  his  own  use." 

Further  facts  are  stated  in  the  opinion. 

Louis  Marshall  and  Seward  A.  Simons  for  appellant.  The 
evidence  does  not  warrant  a  conviction  of  the  crime  of  grand 
larceny  committed  by  the  means  or  in  the  manner  alleged  in 
fhe  indictment ;  the  charge  there  being  of  the  crime  formerly 
known  as  embezzlement,  and  described  in  subdivision  2  of  sec- 
tion 528  of  the  Penal  Code.  (Penal  Code,  §  528 ;  People  v. 
Dumavy  106  N.  Y.  502;  PeopU  v.  Blevin,  112  id.  87;  FvU 
ion  V.  State,  13  Ark.  168;  Con  v.  Simpson,  9  Mete.  188 ;  4 
Black.  Comm.  230 ;  Barb.  Crim.  Law,  149  ;  3  Arch.  Crim.  PI 
449 ;  2  Bishop's  Cr.  Law,  282,  675 ;  Roscoe's  Crim.  Ev.  414 ; 
People  V.  Geer,  41  How.  Pr.  293;  Destey  Am.  Crim.  Law, 
§  145 ;  Nichols  v.  People,  17  N.  Y.  114 ;  Phelps  v.  People,  6 
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Hun,  401.)  Treating  the  indictment  as  one  for  comraon-law 
larceny,  the  evidence  fails  to  establish  that  crime,  since  it  is 
demonstrated  that  the  defendant  did  not  appropriate  any  prop- 
erty whatsoever  to  his  own  use  or  to  that  of  any  other  person, 
and  that  nobody  has  in  fact  been  injured  or  defruuded  of  his 
property.  {People  v.  Woodward^  31  Hun,  57 ;  Psople  v.  Pol- 
lock, 61  id.  613 ;  McCord  v.  People,  64  N.  Y.  683 ;  Ahrams 
V.  People,  6  Hun,  492;  2  Bish.  Crim.  Law,  §840;  Penal 
Code,  §  649.)  It  was  error  to  permit  the  people  to  prove  by 
John  Crowley  and  Thomas  Murphy  that  in  July,  1889,  while 
the  defendant  was  in  Europe,  they  fraudulently  weighed  the 
grain  in  the  Dakota  elevator  in  such  a  manner  as  to  indicate  a 
larger  quantity  of  w^heat  there  than  there  was  in  fact.  (  V.  C 
C\  Co.  v.  Murtangh,  50  N.  Y.  314 ;  People  v.  Hall,  57  How. 
Pr.  373 ;  Wixon  v.  People,  5  Park.  Crim.  Eep.  1 19 ;  Stojte  v. 
Society,  47  N.  J.  L.  237 ;  Jdckson  v.  S,  L.  R.  Co,,  87  Mo. 
422 ;  People  v.  Lambert,  76  N.  Y.  220.)  The  exception  to 
the  evidence  permitting  the  prosecution  to  impeach  the  credi- 
bility of  Frank  A.  Klieves,  their  principal  witness,  by  his  own 
testimony,  should  be  sustained.  {Coidter  v.  A,  M.  U,  E.  Co., 
56  N.  Y.  585 ;  Becker  v.  Koch,  104  id.  394 ;  McCaUan  v.  B., 
etc.,  R.  R.  Co.,  48  Hun,  340.)  Where  the  judge  leaves  it  to 
the  jury  to  infer  a  fact  not  warranted  by  the  evidence,  it  is 
error,  and  a  new  trial  will  be  granted.  {Leeds  v.  M.  O.  L. 
Co.,  90  N.  Y.  26 ;  Hutchins  v.  Hutching,  98  id.'  56.) 

Tracy  C.  Becker  and  WiUiam  L.  Marcy  for  respondent. 
The  gist  of  the  defendant's  motion  for  a  dismissal  of  the  indict- 
ment presents  the  question  of  felonious  intent.  The  evidence 
in  this  case  was  sufficient  to  warrant  the  jury  in  finding  feloni- 
ous intent.  {People  v.  McCamey,  83  N.  Y.  408 ;  People  v. 
Bliven,  112  id.  79 ;  Penal  Code,  §§  622-633.)  No  errors 
occurred  in  the  admission  or  rejection  of  evidence.  (Penal 
Code,  §§  602,  614.)  The  method  of  examination  of  the 
people's  witness  Klieves  was  within  the  discretionary  power 
of  the  trial  court,  and  that  power  was  properly  exercised. 
{People  V.  Kelley,  113  N.  Y.  647;  People  v.  Ricker,  22  K 


1892.]  People  v.  Sherman.  353 

Opinion  of  the  Court,  per  Finch,  J. 

Y.  S.  K.  652 ;  BuUard  v.  PearsdU,  53  K  Y.  230 ;  Greenl. 
on  Ev.  [13th  ed.]  §  444 ;  1  Whart  on  Ev.  §  549 ;  People  \\ 
Buddermeck^  103  N.  Y.  487.)  No  error  was  committed  as 
to  contradicting  defendant's  witness  Loveridge.  {GaU  v.  GM^ 
114  N.  Y.  109 ;  PeopU  v.  Wilson,  109  id.  345 ;  People  v, 
McCarty,  14  N.  Y.  S.  K.  415 ;  People  v.  Lindsay,  67  Barb. 
548,  559 ;  People  v.  Parish,  4  Den.  156;  Geneva  L  i&  S.  7?. 
Co.  V.  Sage,  35  Hun,  95 ;  McCa^mey  v.  People,  83  N.  Y. 
408;  People  v.Waymmi,  128  id.  585;  Pexyple  v.  Hovey,  92 
id.  554 ;  People  v.  Guidiei,  100  id.  503 ;  People  v.  Donovan, 
101  id.  632 ;  Greenfield  v.  P<?(?p;<9,  85  id.  75 ;  Riiloff  v.  /W- 
/?fe,  45  id.  213.)  The  allegations  of  the  indictment  fully 
inform  the  defendant  of  the  nature  of  the  charge  made  against 
him.  (Code  Crim.  Pro.  §§  284,  285 ;  PeopU  v.  King,  110  N. 
Y.  418 ;  NichoU  v.  People,  17  id.  114 ;  PeopU  v.  WiUet,  102 
id.  62 ;  PeopU  v.  Convoy,  97  id.  62.)  No  error  was  made  by 
the  trial  court  in  disposing  of  defendant's  requests  to  charge. 
{StaOcup  V.  N.  P.  Bank,  6  N.  Y.  S.  K.  512 ;  Harold  v.  iV^. 
Y.  E.  R.  R.  Co.,  24  Hun,  184 ;  PeopU  v.  Dimick,  107  N.  Y. 
13.) 

Finch,  J.  The  evidence  given  for  the  prosecution  furnished 
an  adequate  foundation  for  the  conclusion  of  fact  involved  in 
the  verdict  of  the  jury.  The  business  combination  of  the 
numerous  elevators,  the  consequent  complication  of  their  deal- 
ings with  their  customers  and  with  each  other,  and  the  pecu»- 
liar  system  of  accounts  which  became  necessary,  rendered  it 
extremely  difficult  to  follow  and  trace  any  particular  and  iden^ 
tical  ownership  of  grain  from  its  original  receipt  to  its  final 
disposition  ;  and  yet,  a  prolonged  study  of  the  proofs  has  left 
upon  our  minds  the  conviction  that  the  defendant  did  convert 
to  his  own  use  and  misappropriate  the  grain  referred  to  in  the 
indictment  That  he  caused  it  to  be  transferred  from  one  ele- 
vator to  another  without  the  usual  and  competent  order  and 
authority ;  that  he  confused  and  falsified  the  accounts  so  as  to 
cover  and  conceal  his  action ;  that  the  "  shortage  "  resulting 
SicKELs— Vol.  LXXXVIII.        45 
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from  the  removal  was  concealed  bv  a  false  and  fraudulent 
Weighing  of  the  remaining  grain,  occasioned  by  his  indii-ect 
Buggestion,  to  which  he  assented  and  of  which  he  availed  him- 
self ;  and  that  he  sold  the  grain  which  it  was  his  duty  to  keep 
and  for  the  delivery  of  which  to  the  true  owner  thje  elevators 
were  bound,  are  facts  more  or  less  clearly  proved,  and  sujv 
|>orted  by  sufficient  evidence  to  put  them  beyond  our  review. 

Nor  is  it  an  adequate  answer  to  say  that  the  proceeds  of  the 
sales  made  by  Sherman  went  into  his  bank  account  as  manager 
of  the  associated  elevators  and  were  applied  by  him  upon  its 
liabilities.  The  elevators  were  bailees.  Their  contract  and 
their  duty  was  to  keep  and  not  to  sell  the  grain,  to  deliver  it 
in  .specie  and  not  in  its  value  in  money,  and  the  sale  and  con- 
version bv  Sherman  was  not  condoned  or  relieved  of  its  char- 
acter  as  a  crime  by  transferring  the  proceeds  to  those  who  had 
no  right  to  receive  them.  But  the  evidence  does  not  at  all 
exclude  an  inference  of  the  jury  that  the  proceeds  went  to 
Sherman's  benefit.  In  his  bank  account  were  involved  all  of 
Ills  private  and  personal  transactions  as  well  as  those  of  the 
elevators  and  possible  to  trace  only  by  the  stubs  of  his  checks. 
Against  that  account  he  drew  at  his  pleasure  for  all  purposes, 
and  that  the  loss  of  this  grain,  however  pushed  along  or  dis- 
guised by  substitution,  landed  as  a  loss  upon  the  elevators  ie 
quite  certain  from  the  evidence. 

It  is  claimed,  however,  that  the  defendant  could  not  properly 
l>e  convicted  of  the  form  of  larceny  which  the  indictment 
charges.  The  offense  is  described  as  within  the  second  sub- 
division of  section  528  of  the  Penal  Code,  and  the  claim  now 
made  is  that  the  grain  was  in  the  custody  and  control  of  the 
elevator  corporations  and  not  in  that  of  the  defendant.  The 
section  itself  obviates  the  difficulty.  It  assumes  that  beneath 
the  technical  legal  control  of  the  corporation  as  such  lies  an 
actual  and  effective  custody  and  control  of  corporate  officers 
and  servants.  They  are  specifically  described,  and  the  fact  in 
this  case  corresponds  with  the  description.  The  corporation 
as  such,  the  technical  legal  entity,  cannot  suffer  imprisonment 
for  a  crime,  but  those  who  represent  it  and  act  for  it  as  it6 
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officers  and  agents  can.  Tfie  defendant  as  general  manager 
had  the  custody  and  control  of  the  grain  in  the  elevators.  It 
was  by  means  and  by  force  of  that  very  custody  and  control 
that  he  was  enabled  to  shift  the  grain,  to  sell  and  convert  it 
and  confuse  and  falsify  the  accounts.  It  is  of  little  utility  to 
carry  our  inquiry  back  of  the  terms  of  the  Penal  Code  when 
the  oflFense  charged  and  proved  is  clearly  within  it. 

Error  is  further  alleged  to  exist  in  the  admission  of  the  evi- 
dence showing  the  false  weighing  of  the  grain,  and  in  the  sug- 
gested inference  therefrom  contained  in  the  charge  of  the 
trial  judge.  That  proof  was  competent  to  show  the  actual 
fact  of  the  alleged  "  shortage,"  notwithstanding  the  apparent 
and  reported  result  of  the  weighing,  and  as  a  foundation  for 
the  further  fact,  very  strongly  proved,  that  the  defendant 
assented  to  and  availed  liimself  of  the  fraud  with  full  knowl- 
edge of  its  existence.  Beyond  that,  the  circumstantial  evidence 
tends  forcibly  to  the  inference  that  the  deception  practiced 
had  its  origin  in  the  purpose  and  necessities  of  the  defendant; 
He  knew  the  fact  of  the  "  shortage  "  for  it  originated  in  hia 
own  act  His  superintendent  Klieves  also  knew  ,it.  There 
were  frequent  conversations  about  it.  Sherman  said  he  didn't 
want  it  to  be  known ;  Klieves  had  a  conversation  with  the  men 
before  the  weighing  with  reference  to  such  weighing ;  without 
telling  them  what  to  do  it  was  easy  to  indicate  the  disastrous 
consequences  certain  to  follow  if  the  elevator  failed  to  hold 
out ;  the  men  averted  those  consequences  by  making  it  nearly 
hold  out ;  when  it  was  done  Klieves  said,  *'  I  didn't  tell  the 
men  to  do  it,"  and  Sherman  added,  "  I  didn't  tell  you  to  tell 
the  men  to  do  it,"  and  yet  conceals  the  fraud  from  his  princi- 
pals, stands  upon  and  defends  himself  with  it  and  so  makes  it 
his  own.  The  men  who  accomplished  it  had  no  conceivable 
motive  of  their  own  ;  quite  surely  the  deception  did  not  origi- 
nate with  them,  and  it  takes  very  little  reflection  to  become 
confident  of  its  source.  The  evidence  was  admissible  and  waa 
properly  submitted  to  the  jury. 

I  do  not  think  that  the  court  transcended  its  just  discretion 
in  the  examination  of  Klieves.    Called  by  the  prosecution  be 
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manifested  a  disposition  to  favor  tbe  defendant  and  keep  back 
or  soften  injurious  facts.  Necessarily  some  degree  of  latitude 
in  his  examination  was  allowable.  I  do  not  think  that  any 
effort  was  made  on  belialf  of  the  People  to  impeach  him.  On 
the  contrary  the  effort  was  to  make  him  tell  all  that  he  knew. 
For  that  purpose  it  was  proper  to  refresh  Ids  recollection  or 
remove  his  hesitation  by  recalling  to  his  mind  what  he  had 
already  once  testified  to  before  the  grand  jury.  The  right  to 
ask  the  witness  leading  questions  was  asserted  by  the  prosecu- 
tion, admitted  by  the  defense  to  be  within  the  discretion  of 
the  court,  and  that  mode  of  exandnation  permitted.  The 
court  made  no  ruling  which  allowed  an  impeachment  of  the 
witness,  explicitly  declaring  that  no  such  question  had  yet 
arisen.     We  think  no  error  was  committed. 

The  remaining  questions  raised  do  not  seem  to  us  to  require 
discussion. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Daniel  Quinlan,   Appellant,  v.   Pbovidencb  Washington 
Insdkanoe  Company  of  Providence,  R.  I.,  Eespondent. 

The  powers  possessed  by  agents  of  insurance  companies  are  to  be  interpreted 
in  accordance  with  the  general  law  of  agency. 

The  agent  of  an  insurance  company  possesses  only  such  powers  as  have 
been  explicitly  conferred  upon  him  by  the  company,  or  such  as  third 
persons  dealing  with  him  as  such  agent  have  a  right  to  assume  he 
possesses. 

If  where  one  dealing  with  such  an  agent  knows  that  he  is  acting  under  a 
circumscribed  and  limited  authority  and  that  his  act  is  outside  of  and 
transcends  the  authority  conferred,  the  piincipal  is  not  bound;  it  is 
immaterial  whether  the  agent  is  a  general  or  special  one. 

Where  restrictions  upon  the  agent's  authority  appear  in  a  policy  the 
insured  is  bound  to  take  notice  of  them,  and  in  the  absence  of  evidence 
tending  to  show  that  his  powers  have  been  enlarged  by  the  usage  of  the 
company,  its  course  of  business  or  by  consent,  express  or  implied,  the 
policy  must  control  and  the  authority,  as  limited^  must  be  regarded  aa 
the  measiure  of  the  agent's  power. 
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Forfeitures  plainly  incurred  by  violations  of  the  conditions  of  a  policy  and 
which  have  not  been  expressly  or  impliedly  waived  by  the  company, 
will  be  enforced  by  the  courts. 

A  fire  insurance  policy  issued  by  defendant  provided  that  it  should  become 
void,  "if  with  knowledge  of  the  insured,  foreclosure  proceedings  be 
commenced,  or  notice  of  sale  of  any  property  covered  by  the  policy 
by  virtue  of  any  mortgage  or  trust  deed  "  unless  by  agreement  indorsed 
upon  or  added  to  the  policy;  also  that  the  insured  should  in  case  of 
loss  give  immediate  notice  in  writing  to  the  company,  and  within  sixty 
days  after  the  fire  render  to  it  a  sworn  statement  of  certain  particulars 
enumerated.  In  an  action  upon  the  policy  Iteld^  that  these  were  condi- 
tions precedent  to  a  right  to  recover  and  a  breach  thereof  unless  waived 
constituted  a  defense. 

The  policy  was  issued  by  K.,  an  agent  of  defendant,  having  power  to 
countersign  and  issue  policies  furnished  In  blank  by  the  company;  it  was 
in  its  form  **  a  standard  policy,"  as  provided  for  by  the  act  of  1886  (Chap. 
488,  Laws  of  1886);  it  contained  a  provision  that  no  agent  of  the  com- 
pany should  have  power  to  waive  any  condition  or  provision  embraced 
in  the  printed  and  authorized  policy.  It  appeared  that  after  the  policy 
was  issued  plaintiff  mortgaged  the  property,  and  K.,  at  his  request, 
delivered  the  policy  to  the  mortgagee,  with  a  clause  indorsed  thereon 
making  a  loss  payable  to  him.  A  foreclosure  was  commenced  before 
the  fire.  Of  this  the  company  had  no  notice.  Before  the  foreclosure 
was  commenced  K.  ceased  to  act  as  defendant's  agent.  The  trial  court 
refused  to  admit  proof  offered  by  plaintiff  that  K.  knew  of  the  com- 
mencement of  the  foreclosure  proceedings,  and  assured  plaintiff  at  the 
time  that  no  harm  could  come  to  him  therefrom.     Held,  no  error. 

Ko  notice  of  loss  was  served  by  plaintiff  and  proofs  of  loss  were  not  served 
by  him  until  seven  mouths  after  the  fire;  these  the  company  refused  to 
accept  and  returned.  It  appeared  that  K.,  thirty-three  days  after  the 
fire,  wrote  defendant,  calling  attention  to  the  policy  and  that  a  loss  had 
occurred.     Defendant  replied  that  the  matter  "had  our  attention.'*  •  ' 

Plaintiff  testified  that  about  a  month  after  the  fire  K.  advised  him  that 
he  had  written  defendant  and  it  informed  him  it  was  paying  attention  to 
the  matter;  that  K.  said  "  it  would  be  all  right,  that  he  could  collect  it," 
and  that  he  need  take  no  further  steps  in  the  matter.  Held,  that  the 
non-perfOrmance  of  the  conditions  of  the  policy  invalidated  it;  that  con- 
ceding plaintiff  did  not  know  that  K.'s  agency  had  terminated,  and 
assuming  the  company  was  bound  by  his  acts  the  same  as  if  there  had 
been  no  change,  as  by  the  policy  he  had  no  power  to  waive  the  condi- 
tions, his  acts  did  not  constitute  a  waiver;  that  plaintiff  was  bound  to 
take  notice  of  the  conditions,  and  the  fact  that  he  did  not  read  the 
policy  or  know  of  said  conditions  was  immaterial;  and  that,  therefore, 
plaintiff  was  properly  nonsuited. 

(Argued  April  29,  1892;  decided  May  24,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  7,  1891,  which  aflSrmed  a  judgment  in  favor  of 
defendant  entered  upon  an  order  nonsuiting  plaintiJS  on  trial 
at  Circuit. 

This  action  was  upon  a  policy  of  fire  insurance  on  a  dwelling- 
house  at  Cape  Vincent,  Jefferson  county. 

The  policy  was  issued  by  one  Kelsey,  an  agent  of  the  defend- 
ant, having  power  to  countersign  and  issue  policies  furnished 
in  blank  by  the  company,  within  the  territory  covered  by  his 
agency.  It  was  a  standard  policy  in  the  form,  and  containing 
the  printed  conditions  prescribed  by  the  act  of  1886.  It  is 
dated  July  12,  1887,  and  insured  for  three  years  a  dwelUng- 
house  of  the  plaintiff  in  the  sum  of  $500.  The  plaintiff  had 
insurance  on  other  property  in  different  companies,  and  by  an 
arrangement  between  him  and  the  agent  of  the  defendant,  hia 
policies  were  left  in  charge  of  the  latter,  who  was  to  attend  to 
the  plaintiff's  interests  in  case  of  any  loss  by  fire.  The  defend- 
ant's policy  contained,  among  other  conditions  embraced  in 
the  standard  policy,  a  condition  that  it  should  be  void,  unless 
provided  by  agreement  indorsed  on  or  added  to  the  policy, 
"if,  with  knowledge  of  the  insured,  foreclosure  proceedings 
be  commenced,  or  notice  of  sale  of  any  property  covered  by 
the  policy  by  virtue  of  any  mortgage  or  trust  deed."  Also  a 
provision  that  in  case  of  fire  the  "insured  shall  give  immediate 
notice  of  any  loss  thereby,  in  writing,  to  the  company,  *  *  ♦ 
and  within  sixty  days  after  the  fire,  unless  such  time  is 
extended  in  writing  by  this  company,  shall  render  a  statement 
to  this  company  in  writing,  signed  and  sworn  to  by  the 
insured,"  containing  certain  particulars  enumerated. 

By  the  concluding  clause  in  the  policy  it  was  provided  that 
"  no  officer,  agent  or  other  representative  of  the  company  shall 
have  any  power  to  waive  any  provision  or  condition  of  this 
policy,  except  such  as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement,  indorsed  hereon  and  added  hereto,  and 
as  to  such  provisions  or  conditions,  no  officer,  agent  or  repre- 
sentative shall  have  such  power,  or  be  deemed  or  held  to  liave 
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waived  such  provisions  or  conditions,  unless  such  waiver,  if 
any,  shall  be  written  upon  or  attached  hereto,  nor  shall  any 
privilege  or  permission  affecting  the  insurance  under  tins 
policy  exist  or  be  claimed  by  the  insured  unless  so  written  or 
attached." 

The  part  of  this  clause  relating  to  added  conditions  or  pro- 
visions is  not  material  here,  as  none  were  added  to  the  policy 
in  question.  After  the  policy  was  issued,  and  before  the  fii-e, 
the  plaintiff  mortgaged  the  premises  on  which  the  property 
insured  was  situated,  in  connection  with  other  premises,  for 
$3,500.  A  foreclosure  of  the  mortgage  was  connuenced  by 
process  served  on  the  plaintiff  May  27,  1889,  twenty  days 
before  the  fire  which  destroyed  the  insured  premises,  which 
wai5  on  June  10,  1889.  The  company  had  no  notice  of  this 
foreclosure.  The  jx)licy  of  insurance  was,  at  the  request  of 
plaintiff,  delivered  by  Kelsey  the  agent,  who  issued  it,  to  tlifi 
mortgagee  upon  the  execution  of  the  mortgage,  and  there  wa« 
indorsed  thereon  a  clause  making  the  loss,  if  any,  payable  ta 
him. 

In  February  thereafter  (1889)  the  policy,  then  in  possession 
of  the  mortgagee,  was  burned  in  the  burning  of  a  building  in 
which  it  was  deposited,  and  no  duplicate  policy  was  applied 
for  or  issued.  In  August,  1888,  about  ten  months  before  the 
fire,  Kelsey  ceased  to  act  as  agent  for  the  defendant,  and  one 
Block  was  appointed  agent  in  his  place,  who,  before  the  fii-e, 
issued  to  the  plaintiff  a  policy  in  the  defendant's  company  on 
other  property,  and  Block  kept  the  policy  with  others  issued 
to  tlie  plaintiff  in  his  possession,  apparently  under  an  arrange* 
ment  similar  to  that  previously  had  with  Kelsey. 

The  plaintiff  never  served  any  notice  of  loss  on  the  com- 
pany.  Kelsey,  the  former  agent  of  the  defendant,  on  July  19, 
1889,  thirty-three  days  after  tlie  fire,  addressed  a  letter  to  the 
company,  saying  that  he  had  just  discovered,  in  rooking  over 
his  account  with  the  plaintiff,  that  the  defendant  had  a  risk  on 
the  property,  and  adding,  "Not  knowing  anything  further, 
whether  reported  by  your  agent,  or  whether  adjusted  and  paid, 
I  take  the  trouble  to  make  this  ru])ort,  feeling  then  as  if  I  had 
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done  my  duty."  The  company  replied  tliat  the  matter  had 
already  "had  our  attention."  The  letter  of  Kelsey  was  not 
written  in  behalf  of  the  plaintiff,  or  with  his  knowledge  at  the 
time,  but  he  testified  that  Kelsey  informed  him  about  a  month 
after  the  fire  that  he  had  written  the  company,  and  that  they 
informed  him  they  were  paying  attention  to  the  matter.  "  He 
said  he  thought  it  would  be  all  right ;  that  he  could  collect  it." 
No  proofs  of  loss  were  served  on  the  company  until  January 
8,  1890,  about  seven  months  after  the  fire.  The  company 
refused  to  accept  the  proofs  and  returned  them.  The  witness 
Kelsey  testified  that,  in  case  of  loss,  he  would  notify  the  com- 
pany, and  it  would  send  an  adjuster  who  would  prepare  proof 
of  loss  and  settle  the  claim.  But  it  appeared  that  only  one 
loss  had  occurred  during  his  agency  for  the  defendant,  and 
that  it  involved  a  few  dollars  only  and  was  adjusted  by  a 
special  agent.  The  plaintiff  testified  that  he  did  not  read  the 
policy,  and  was  ignorant  of  its  conditions. 

The  trial  judge  refused  to  permit  proof  that  Kelsey  knew 
of  the  commencement  of  the  foreclosure  proceedings,  and 
assured  the  plaintiff  at  the  time  that  no  hann  could  come  to 
him  therefrom.  The  court,  at  the  close  of  the  whole  case, 
directed  a  nonsuit. 

7>.  G.  Griffin  for  appellant.  The  plaintiff  at  the  time  of 
the  commencement  of  the  action  was  entitled  to  treat  Kelsey 
as  the  general  agent  of  the  defendant.  (61  Barb.  335 ;  66  N". 
Y.  23 ;  Wood  on  Ins.  648,  729 ;  96  U.  S.  579.)  The  defend- 
ant waived  the  forfeiture  of  the  policy  occasioned  by  the  com- 
mencement of  the  foreclosure  action.  ( Van  Allen  v.  K^  etc,^ 
Ins.  Co.,  10  Hun,  397 ;  Marven  v.  Ins.  Co.,  85  N.  Y.  283 ; 
Jt(dson  V.  Sturges^  5  Day,  556 ;  Drummond  v.  Wood,  2 
Caine's  Cas.  310 ;  Liotard  v.  Graves,  3  id.  226 ;  Lawler  v. 
ITeaquick,  1  Johns.  174;  For7*estier  v.  Boardman,,  1  Story, 
43  ;  Dusar  v.  Peint,  4  Binn.  361 ;  GreenUaf  v.  Moody,  13 
Allen,  363 ;  Beriiard  v.  MoAiry,  20  Grat.  434 ;  Harter  v. 
Blanchard,  64  Barb.  617 ;  Wood  v.  Cooper,  2  Over.  441.) 
The  notice  of  loss  given  the  defendant  was  in  substantial  com- 


1892.]  QuiNiJLN  V.  P.  W.  Ins.  Co.  361 


Statement  of  case. 


pliance  with  the  terms  of  the  policy.  (  Weed  v.  Z.  <&  Z.  Itis. 
Co.,  26  N.  Y.  S.  K.  414 ;  Steen  v.  W.  F,  Ins.  Co.,  89  N.  Y. 
315 ;  Pechn^  v.  Ins.  Co.,  66  id.  207 ;  BauTngartel  v.  Ins. 
Co.,  61  Hun,  118 ;  O'Brien  v.  PrescoU,  32  N.  Y.  S.  K.  579.) 
The  policy  was  not  avoided  by  the  omission  of  the  plaintiff  to 
famish  proof  of  loss  within  sixty  days  after  the  fire.  {Piche- 
ner  v.  P.  Ins.  Co.,  65  N.  Y.  195  ;  Van  AUen  v.  F.  J.  8.  Ins. 
Co.,  10  Hun,  397 ;  72  N.  Y.  604 ;  Goodwin  v.  M.  Ins.  Co., 
73  id.  480 ;  Marvin  v.  U.,  etc.,  Ins.  Co.,  85  id.  278-283 ; 
Steen  v.  N.  Ins.  Co.,  89  id.  315 ;  IIemnam,n  v.  Hf.  Ins.  Co., 
100  id.  411 ;  Wood  on  Ins.  648,  729 ;  Craighton  v.  A.  Ins. 
Co.,  39  Hun,  319 ;  Goldwater  v.  Z.,  etc.,  Ins.  Co.,  39  id.  176 ; 
ArJceU  v.  C.  Ins.  Co.^  7  id.  455  ;  Bishop  v.  A.  Ins.  Co.,  9  N. 
Y.  Supp.  350 ;  Pitneij  v.  G.  F.  Ins.  Co.,  61  Barb.  335-337.) 

A.  H.  Sawyer  for  respondent.  No  notice  of  the  loss,  as 
required  by  the  terms  and  conditions  of  the  policy,  was  ever 
given  to  the  defendant  by  the  plaintiff.  {Inman  v.  W.  Ins. 
Co.,  12  Wend.  460 ;  Sherwood  v.  A.  Ins.  Co.,  10  Hun,  593 ; 
Whitehwrst  v.  Hf.  C.  Ins.  Co.,  7  Jones,  433 ;  Edwards  v.  Z. 
his.  Co.,  75  Penn.  St.  378 ;  Trash  v.  S.  F.  Ins.  Co.,  29  id, 
198;  R.  Ins.  Co.  v.  BurweJl,  44  Ind.  460;  Brown  v.  Z. 
A.  Co.,  40  Hun,  101 ;  N.  Y.  C.  Ins.  Co.  v.  N.  P.  Ins. 
Co.,  20  Barb.  468;  2  Wood  on  Ins.  939.)  No  proofs  of 
loss  were  served  upon  or  tendered  to  the  company  within 
sixty  days  after  the  tire  as  required  by  the  policy.  {McDer- 
mott  V.  Z.  Ins.  Co.,  12  J.  &.  S.  221 ;  Blossom  v.  Z.  Ins. 
Co.,  64  N.  Y.  162;  BM  v.  Z.  Ins.  Co.,  19  Hun,  238; 
Broken  v.  Z.  A.  Co.,  40  id.  101 ;  O^Brien  v.  C.  Ins.  Co.,  63 
N.  Y.  108.)  There  has  never  been  any  waiver  by  the  defend- 
ant of  the  condition  of  the  policy  requiring  service  of  proofs 
of  loss  within  sixty  days  after  the  fire.  {Bell  v.  Z.  Ins.  Co., 
19  Hun,  238  ;  Blossom  v.  Z.  Ins.  Co.,  64  N.  Y.  162 ;  Brink 
v.  H.  Ins.  Co.,  70  id.  593 ;  Underwood  v.  F.  X  S.  Ins.  Co., 
67  id.  505.)  Prior  to  the  fire  the  policy  issued  by  the  defend- 
ant to  the  plaintiff  had  become  forfeited  by  reason  of  the 
foreclosure  of  a  mortgage  upon  the  insured  premises,  without 
SicKKLs  — VojL.  LXXXVIII.        46 
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the  consent  of  the  company.  {Titles  v.  O,  F,  Lis,  Co.^  81  N. 
Y.  411.)  There  is  no  foundation  for  the  contention  upon  the 
part  of  the  plaintiif  that  he  is  not  bound  by  the  conditions  of 
the  policy  because  the  policy  was  not  delivered  to  him  per- 
sonally. {Cole  V.  G.  Ins.  Co,j  90  N.  Y.  37.)  The  exception 
to  the  refusal  of  the  court  to  permit  proof  that  Kelsey  knew 
of  the  commencement  of  the  foreclosure  proceedingcs,  and 
assured  the  plaintiff  that  no  harm  could  come  to  him  by  them, 
is  not  tenable.  (  Walsh  v.  //.  F,  Ins.  Co.^  73  N.  Y.  5 ;  Mar- 
vin V.  U.  Z.  Ins.  Co.^  85  id.  278,  282 ;  Messelbank  v.  Normafiy 
122  id.  578 ;  lless  v.  W.  F.  cfe  M.  Ins.  Co.,  11  K  Y.  Supp. 
299 ;  Hill  v.  L.  A.  Co.,  9  id.  500 ;  ^mith  v,  I^.  Ins.  Co.,  60 
Vt.  682.) 

Andrews,  J.  If  the  rights  of  the  parties  depend  upon  the 
contract  of  insurance  as  expresned  in  the  policy,  there  can  be 
no  hesitation  in  affirming  the  judgment  of  nonsuit. 

The  provision  as  to  the  commencement  of  foreclosure  pro- 
ceedings ;  the  i-equirement  that  the  insured,  in  case  of  loss, 
shall  give  immediate  notice  in  writing  to  the  company,  and 
the  other  requirement  that  within  sixty  days  after  a  fire  he 
shall  render  to  the  company  a  sworn  statement  of  the  particu- 
lars specified,  are  conditions  precedent  to  a  right  to  recover  on 
the  policy,  and  each  of  the  three  conditions  mentioned  was 
violated.  Foreclosure  proceedings  were  connnenced  to  the 
knowledge  of  the  insured  Ixjfore  the  fire ;  no  notice  of  loss 
was  served  at  any  time  by  him,  and  the  letter  of  Kelsey  to  the 
company  written  thirty-three  days  after  the  fire,  even  if  it  could 
be  treated  as  having  been  written  in  behalf  of  the  insured, 
was  not  immediate  notice ;  and  finally  the  proofs  of  loss  were 
not  served  lentil  months  after  the  sixty  days'  limitation  in  the 
policy  had  expired.  The  authorities  are  conclusive  that  the 
non-performance  of  these  conditions,  or  any  one  o£  them,  con- 
stituted a  complete  defense  to  a  claim  to  recover  on  the  policy 
as  printed.  {Inman  v.  Western  F.  Ins.  Co.,  12  Wend.  460; 
Blossom  V.  Lycoming  F.  Ins.  Co.,  04  N.  Y.  162 ;  Titus  v. 
Glens  FaU^  Ins.  Co.,  81  id.  411.) 
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The  plaintiff  was  driven  to  the  claim  that  the  company 
had  waived  the  right  to  insist  upon  the  conditions  of  the 
contract  as  contained  in  the  policy,  or  had  consented  to  be 
bound,  notwithstanding  the  violation  of  the  conditions. 
He  relied,  to  establish  this  contention,  upon  certain  trans- 
actions between  himself  and  Kelsey,  the  agent  who  acted 
for  the  company  in  making  tlie  contract  of  insurance  and 
issuing  the  policy,  fully  recited  in  the  statement  of  facts.. 
It  is  to  be  assumed  that  Kelsey  learned  of  the  commencement 
of  the  foreclosure  proceedings,  and  thereupon  assured  the- 
plaintiff  that  his  rights  under  the  policy  would  not  be  pi*eju- 
diced  thereby ;  also  that  lie  knew  of  the  fire  when  it  occurred^ 
and  after  writing  the  company  the  letter  of  July  19,  1889, 
informed  the  plaintiff  that  he  had  done  so,  and  that  he  need 
take  no  further  steps  towards  giving  notice  or  securing  proof »^ 
of  loss,  and  it  is  to  be  admitted  also  that  the  plaintiff  had  not 
read  the  policy,  and  did  not  know  what  condii;ions  it  contained. 

It  is  insisted  that  upon  the  whole  evidence  a  question  was. 
presented  for  the  jury  whether  the  company  had  waived  the- 
conditions  relied  upon  to  defeat  a  recovery  or  had  consenteii 
to  be  bound  notwithstanding  their  violation.  The  transactions 
and  interviews  between  Kelsey  and  the  plaintiff  took  place 
after  Kelsey  had  ceased  to  act  as  the  agent  for  the  defendant ; 
but  it  is  claimed  that  the  plaintiff  did  not  know  that  his 
agency  had  terminated,  and  we  shall  consider  the  case  upon 
the  assumption  that  the  company  was  bound  by  his  acts  to  the^ 
same  extent  as  if  there  had  been  no  change  in  his  relation  to. 
the  defendant  The  substance  of  the  claim  made  by  the 
plaintiff  is  that  the  agent  of  the  company,  invested  with  thfr 
power  to  make  contracts  of  insurance  and  issue  and  counter-^ 
sign  policies,  may  subsequently  change  or  modify  conditions 
therein  and  waive  forfeitures;  in  short,  that  in  respect  ti> 
policies  issued  by  him  he  stands  in  place  of  the  company  and 
may  do  whatever  the  company  itself  might  do  in  the  premises. 

The  powers  possessed  by  agents  of  insurance  companies, 
like  those  of  agents  of  any  other  corporations,  or  of  an  indi« 
vidual  principal,  are  to  be  interpreted  in  accordance  with  the 
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general  law  of  agency.  No  other  or  different  rule  is  to  be 
applied  to  a  contract  of  insurance,  than  is  applied  to  other  con- 
tracts. Tl.ie  agent  of  an  insurance  company  possesses  such  pow- 
ers and  such  powers  only  as  have  been  conferred  verbally  or  by 
the  instniment  of  authorization,  or  such  as  third  persons  have  a 
right  to  assume  that  he  possesses.  Where  the  act  or  representa- 
tion of  the  agent  of  an  instrance  company  is  alleged  as  the  act 
of  the  principal  and,  therefore,  binding  upon  the  latter,  the  test 
of  the  liability  of  the  principal  is  the  same  as  in  other  cases  of 
agency.  No  principle  is  better  settled  in  the  law,  nor  is  there 
any  founded  on  more  obvious  justice  than  that  if  a  person 
dealing  with  an  agent  knows  that  he  is  acting  under  a  circum- 
scribed and  limited  authority,  and  that  his  act  is  outside  of  and 
transcends  the  authority  conferred,  the  principal  is  not  bound, 
and  it  is  immaterial  whether  the  agent  is  a  general  or  special 
one,  because  a  principal  may  limit  the  authority  of  the  one  as 
well  as  that  of  the  other.  ( Walsh  v.  Hartford  Fire  Ins.  Co,, 
73  N.  Y.  10.) 

Tlie  limitations  upon  the  authority  of  Kelsey  were  written 
on  the  face  of  the  policy.  It  declared  that  "  no  oflScer,  agent 
or  representative  of  the  company  should  have  power  to  waive 
any  provision  or  condition  "  embraced  in  the  printed  and  author- 
ized policy,  but  power  is  given  to  agents  to  waive  added  pro- 
visions or  conditions,  provided  such  waiver  is  written  upon  or 
attached  to  the  policy.  Where  a  policy  permits  an  agent  to 
exercise  a  specified  authority,  but  prescribes  that  the  company 
shall  not  be  bound  unless  the  execution  of  the  power  shall  be 
evidenced  by  a  written  indorsement  on  the  policy,  the  condi- 
tion is  of  the  essence  of  the  authority,  and  the  consent  or  act 
of  the  agent  not  so  indorsed  is  void.  (  Walsh  v.  Hartford 
Fire  Ins.  Co.,  supra  /  Marvin  v.  Universal  Life  Ins,  Co.^  85 
N.  Y.  278.)  The  conditions  violated  in  this  case  werfi  con- 
tained in  the  authorized  blank,  and  as  to  these  the  agent  had 
no  power  in  any  manner,  in  writing,  or  otherwise,  to  waive 
them. 

In  determining  the  question  of  liability  in  this  case  it  is 
immaterial  whether  the  plaintiff  read  the  policy  or  not,  or  that 
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he  had  no  actual  knowledge  of  the  conditions  or  of  the  limitar 
tions  of  the  power  of  Kelsey.  The  conditions  and  limitations 
were  a  part  of  the  contract  and  he  was  bound  to  take  notice 
of  them,  and  is  not  excused  upon  the  plea  that  he  omitted  to 
acquaint  himself  with  the  provisions  of  the  policy,  and  his 
arrangement  with  Kelsey  to  take  charge  of  his  insurance 
interests  was  a  matter  with  which  the  defendant  had  no 
concern. 

The  act  (Chap.  486,  of  the  Laws  of  1886)  providing  for  a 
uniform  policy  known  as  the  standard  policy,  and  which  makes 
its  use  compulsory  upon  insurance  companies,  marks  a  most 
important  and  useful  advance  in  legislation  relating  to  con- 
tracts of  insurance.  The  practice  which  prevailed  before  this 
enactment,  whereby  each  company  prescribed  the  form  of  its 
contract,  led  to  great  diversity  in  the  provisions  and  conditions 
of  insurance  policies  and  frequently  to  great  abuse.  Parties 
taking  insurance  were  often  misled  by  unusual  clauses  or 
obscure  phrases  concealed  in  a  mass  of  verbiage  and  often  so 
printed  as  almost  to  elude  discovery.  Unconscionable  defenses 
based  upon  such  conditions  were  not  infrequent,  and  courts 
seem  sometimes  to  have  been  embarrassed  in  the  attempt  to 
reconcile  the  claims  of  justice  with  the  law  of  contracts. 
Under  the  law  of  1886  companies  are  not  permitted  to  insert 
conditions  in  policies  at  their  will.  The  policies  they  now 
issue  must  be  uniform  in  their  provisions,  arrangement  and 
type.  Persons  seeking  insurance  will  come  to  understand  to  a 
greater  extent  than  heretofore  the  contract  into  which  they 
enter.  Now,  as  heretofore,  it  is  competent  for  the  parties  to 
a  contract  of  insurance,  by  agreement  in  writing  or  by  parol, 
to  modify  the  contract  after  the  policy  has  been  issued  or  to 
waive  conditions  or  forfeitures.  The  power  of  agents,  as 
expressed  in  the  policy,  may  be  enlarged  by  usage  of  the  com- 
pany, its  course  of  business,  or  by  its  consent  express  or  implied. 
The  principle  that  courts  lean  against  forfeitures  is  unim* 
paired,  and  in  weighing  evidence  tending  to  show  a  waiver 
of  conditions  or  forfeitures,  the  court  may  take  ihto  consid- 
eration the  nature  of  the  particular  condition  in  question^ 
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whether  a  condition  precedent  to  any  liability,  or  one  relating 
to  the  remedy  merely,  after  a  loss  has  been  incurred.  But 
where  the  restrictions  upon  an  agent's  authority  appear  in  the 
policy,  and  there  is  no  evidence  tending  to  show  that  his 
powers  have  been  enlarged,  there  seems  to  be  no  good  reason 
why  the  authority  expressed  should  not  be  regarded  as  the 
measure  of  his  power ;  nor  is  there  any  reason  why  courts 
should  refuse  to  enforce  forfeitures  plainly  incurred,  which 
have  not  been  expressly  or  impliedly  waived  by  the  company. 

The  acts  and  representations  of  Kelsey,  upon  which  the 
plaintiff  relies  were  in  excess  of  his  authority  as  expressed  in 
the  policy  and  did  not  bind  the  defendant,  there  being  no  evi- 
'dence  upon  which  it  can  be  held  that  the  company  had  enlarged 
his  powers  or  waived  the  violated  conditions. 

These  views  lead  to  an  affirmance  of  the  judgment. 

All  concur,  Peckham  and  Maynard,  JJ,,  in  result ;  O'Brien, 
•J.,  not  sitting. 

Judgment  affirmed. 

Frances  E.  Williams,  Respondent,  v.  The  UNriED  States 
Mutual  Accident  Association,  of  the  City  of  New  York, 
Appellant. 

An  accident  insurance  policy,  issued  by  defendant,  upon  the  life  of  W.» 
provided  that  the  insurance  should  not  "extend  to  or  cover  *  *  • 
suicide,  sane  or  insane,  *  *  *  voluntary  exposure  to  unnecessary 
danger."  etc.  In  an  action  upon  the  policy  it  appeared  that  W.,  after 
crossing  a  railroad  track  in  the  village  in  which  he  lived,  in  the  evening, 
met  two  men  going  toward  the  crossing,  to  whom  he  said:  "Boys,  look 
out  for  the  engine,"  and  one  of  them  replied:  "  I'm  not  afraid;  my  life  is 
insured."  A  train  was  at  that  time  approaching.  The  men  passed  on 
over  the  track.  W.  turned  and  retraced  his  steps,  and  when  within  a 
few  feet  of  the  crossing,  stood  still.  The  train  was  moving  at  about 
the  rate  of  four  miles  an  hour;  the  whistle  of  the  engine  was  blowing 
and  its  bell  ringing.  When  it  was  within  about  twenty  five  feet  of  the 
crossing,  W.  moved  forward,  and  when  upon  the  track,  "squatted 
down;"  he  was  struck  by  the  engine  and  killed.  The  locality  was 
lighted  by  an  electric  light.    It  did  not  appear  that  the  men  W.  met 

'  were  inebriated,  or  that  there  was  any  reason  for  him  to  incur  danger  on 
their  behalf.    Held,  that  the  evidence  disclosed  (hat  the  danger  was 
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voluntarily  and  unnecessarily  incurred,  and  so,  that  defendant  was  not 
liable;  also,  that  evidence  given  negativing  the  idea  of  a  motive  on  the 
part  of  W.  to  destroy  his  life,  did  not  justify  the  submission  of  the  case 
to  the  jury. 

(Argued  May  2,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
C^ourt,  in  the  third  judiciAl  department,  entered  upon  an  order 
made  February  16,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Richard  Z.  Hand  and  Wtnsor  B.  French  for  appellant. 
There  was  no  evidence  that  the  insured  came  to  his  death  by 
accidental  means,  within  the  intent  and  meaning  of  this  policy 
or  certificate.  On  the  contrary,  the  proof  is  tliat  the  injury 
from  which  he  died  was  occasioned  by  his  own  act,  and  that 
his  death  was  suicidal.  {Paul  v.  Ins.  Co.^  112  N.  Y.  472.) 
The  court  erred  in  submitting  to  the  jury,  against  the  objec- 
tion of  the  defendant,  the  question  whether  or  not  the  injury 
to  the  assured  was  occasioned  by  his  own  act,  or  by  a  voluntary 
exposure  to  unnecessary  danger,  or  intentional  injuries  inflicted 
by  himself  upon  himself,  under  the  evidence  adduced  on  the 
trial.  {Searles  v.  M.  li.  Co..  101  N.  Y.  661 ;  Tayl<?r  v.  Citij 
of  YonkerSy  105  id.  209 ;  De  Gorgoza  v.  K.  L.  Ins.  Co.^  65 
id.  242.)  The  judge  was  clearly  wrong  in  permitting  the  jury 
to,  and  instructing  them  that  they  might,  draw  inferences, 
when  there  was  nothing  in  the  case  from  which  they  could  be 
drawn,  and  on  these  inferences  found  a  verdict  for  the  plain- 
tiff. {Dwight  V.  G.  L.  Ins.  Co.,  103  N.  Y.  341  ;  Bulger  v. 
Rosa,  119  id.  459.)  This  case  is  clear)y  within  the  condition 
of  the  policy  which  expressly  exempts  the  company  from  lia- 
bility where  the  assured  voluntarily  exposes  himself  to  unneces- 
sary danger.  {Sawielle  v.  R,  P.  A.  Co.,  15  Blatch.  217  ; 
TutOe  V.  T.  Ins.  Co.,  134  Mass.  175 ;  Wells  v.  B.  II.  R.  R. 
Co.,  128  id.  351 ;  CordAl  v.  K  Y.  C.  R.  R.  Co.,  75  N.  Y. 
830 ;  WendeU  v.  N.  Y.  C.  R.  R.  Co.,  91  id.  437 ;  VanSchaick 
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V.  If.  R.  E.  H.  Co.y  43  id.  527 ;  Cornish  v.  A.  Ins.  Co.,  L.  K 
[23  Q.  B.  Div.]  453.)  The  death  of  the  insured  was  the  direct 
result  of  his  walking  on  the  road-bed  of  the  Adirondack  rail- 
way. This  was  a  hazard  not  contemplated  or  covered  by  the 
insurance,  as  its  terms  expressly  declare.  {Allen  v.  G.  A.  Ins. 
Co,,  123  N.  Y.  6 ;  Burkhurd  v.  T.  Ins.  Co.,  102  Penn.  St. 
262.) 

Edgar  T.  Braekett  for  respondent.  The  jury  having  found 
in  favor  of  the  plaintiff  on  all  the  controverted  questions  of 
fact,  and  the  General  Term  having  affirmed  such  finding,  this 
court  will  not  disturb  the  result  if  there  is,  in  any  view,  evi- 
dence to  sustain  it.  {Rutherford  v.  Schattman,  119  N.  Y. 
604,  605 ;  Meacham  v.  N.  T.  S.  M.  B.  Assn.,  120  id. 
237,  243;  Bealy  v.  Gl(irk,  120  id  642,  643;  FeOoiM  y. 
Northrup,  39  id.  117-119.)  It  was  the  province  of  the  jury 
to  decide  on  all  the  evidence  whether  or  not  Williams  com- 
mitted suicide,  and  the  evidence  is  sufficient  to  sustain  their 
verdict  that  he  did  not.  (Penal  Code,  §  172 ;  Wnshbum  v. 
N.  A.  Society,  32  K  Y.  S.  K.  34,  35 ;  PenfoUl  v.  U.  L.  Ins. 
Co.,  85  N.  Y.  317-320 ;  Meacham  v.  N.  Y.  &  2f.  B.  Assn.^ 
120  id.  237-243  ;  Goldsmith  v.  M.  L.  Ins.  Co.,  36  K  Y.  S.  R 
121 ;  Wait  v.  A.  Ins.  Co.,  13  Hun,  374 ;  Powell  v.  PoweU,  71 
N.  Y.  71-73 ;  Bolton  v.  Baxter,  58  id.  411-415 ;  MaOory  v. 
T.  Ins.  Co.,  47  N,  Y.  52.)  The  evidence  warranted  the  jury 
in  finding  that  the  deceased  did  not  voluntarily  expose  himself 
to  unnecessary  danger,  and  thereby  violate  the  condition  of  the 
policy  in  tliat  regard.  {Eckert  v.  Z.  /.  R.  R.  Co.,  43  N.  Y. 
502,  505,  506 ;  Spooner  v.  D.,  L.  &  W.  R.  R.  Co.,  115  id.  22- 
35 ;  Tucker  v.  M.  B.  L.  Co.,  50  Hun,  50 ;  121  N.  Y.  718.) 
The  attempt  of  the  deceased  to  cross  the  track  cannot  in  reason 
be  construed  as  within  the  exception  of  the  policy  against 
accident  occurring  while  "  walking  on  the  road-bed  or  bridge 
of  any  railway."  {Duncan  v.  P.,  etc.,  Co.,  36  N.  Y.  S.  R. 
928 ;  Washburn  v.  N.  A.  Society,  32  id.  34 ;  MaUory  v.  T. 
Ins.  Co.,  47  N.  Y.  52.)  The  general  burden  of  proof  was 
clearly  left  with  plaintiff,  and  the  jury  properly  instructed 
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that  whei\  the  plaintiff,  assuming  that  general  burden,  had 
shown  death  to  result  from  either  accident  or  suicide,  then  the 
defendant  must  convince  the  jury  that  it  was  suicide.  (T,  Ins. 
Co.  V.  McConkey,  127  U.  S.  667.) 

Gray,  J.  The  present  action  was  brought  to  recover  the 
amount  of  insurance  in  a  policy  issued  by  the  defendant, 
wherein  it  was  agreed  that  the  sum  of  $5,000  should  be  paid 
to  the  plaintiff,  the  wife  of  Williams,  an  insured  member,  if 
death  should  result  to  him  from  bodily  injuries,  effected 
through  external,  violent  and  accidental  means.  The  policy 
provided,  however,  that  its  issuance  and  acceptance  were  sub- 
ject to  certain  conditions,  among  which  were  the  following : 
namely,  that  the  insurance  should  not  "  extend  to  or  cover 
*  *  *  suicide,  felonious  or  otherwise,  sane  or  insane ;  *  *  * 
voluntary  exposure  to  unnecessary  danger,  etc."  The  assured 
was  struck  by  an  engine  and  died,  shortly  afterwards,  from  the 
effects  of  his  injuries.  The  circumstances  of  the  occurrence 
were  undisputed.  The  deceased  was  by  occupation  a  book 
peddler,  and  lived  at  Saratoga  Springs.  Upon  an  evening  in 
the  latter  part  of  November,  1890,  he  was  walking,  and  crossed 
from  the  west  side  of  the  railroad  at  Churcli  street,  where  the  line 
of  the  road  runs  northerly  and  southerly,  and  continued  from  the 
track  eastwardly  along  Church  street.  When  about  100  feet 
from  the  track  he  met  with  two  Germans ;  one  of  whom  testi- 
fied that  they  were  addressed  with  the  remark :  "  Boys  look 
out  for  the  engine,  may  be  he  will  catch  you."  One  of  the 
men  replied :  "  Fm  not  afraid,  my  life  is  insured."  A  train 
was  at  that  time  approaching  iir  the  distance.  The  Germans 
continued  on  their  way  westwardly  and  over  the  track.  From 
what  was  further  testified  concerning  the  movements  of  tlie 
deceased,  it  appears  that  he  must  have  turned  and  retraced  his 
steps ;  for  the  engineer  of  the  approaching  locomotive  saw  him 
coming  west  towards  the  track,  and,  when  within  a  few  feet 
of  the  crossing,  standing  still.  The  train  was  moving  only  at 
about  four  miles  an  hour.  The  whistle  was  being  blown  and 
the  bell  rung,  but  when  within  about  twenty-five  feet  of  the 
SiCiELS— Vol.  LXXXVIIL        47 
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crossing  the  engineer  saw  the  man  start  and  go  upoji  the  track. 
He  says  that  if  the  man  had  kept  on  walking  he  could,  in  all 
probability,  have  gone  across ;  but  when  upon  the  track  he 
"  squatted  down,"  as  in  the  position  of  kneeling.  The  engineer, 
when  he  saw  this,  at  once  reversed  his  engine,  and,  after  it 
had  stopped,  got  down,  went  to  the  man  and  found  him  lying 
against  the  pilot  of  the  engine.  Others  came  up,  brought  to 
the  spot  by  the  cry  which  the  deceased  uttered  when  struck ; 
but  the  only  evidence  of  what  occurred,  immediately  before 
and  at  the  time  he  was  struck,  was  furnished  by  the  engineer. 
The  locality  was  lighted  up  by  an  electric  light,  and  the  cross- 
ing does  not  appear  to  have  been  out  of  order.  The  deceased 
only  had  an  umbrella  in  one  hand  and  his  canvassing  book  in 
the  other.  Upon  these  facts  the  plaintiff,  respondent  here, 
insisted,  and  insists,  that  it  was  for  the  jury  to  pronounce 
whether  the  acts  of  the  deceased  were  with  suicidal  intent,  or 
whether  he  was  not  at  the  time  excusably  engaged  in  an 
endeavor  to  follow  the  Germans  and  to  save  them  from  pos- 
sible injury  by  the  approaching  train.  The  plaintiff's  counsel 
argues  that  there  was  room  for  an  inference  that  these  Ger- 
mans were  inebriated,  and  that  their  condition  had  provoked 
the  deceased  to  follow  and  to  observe  them,  with  the  intention 
to  interfere  in  their  behalf  if  threatened  with  danger.  But 
the  difficulty  is  that  there  was  no  evidence  of  inebriation  in 
the  Germans,  and  nothing  more  than  their  testimony  that,  at 
the  close  of  their  day's  work,  they  had  taken  one  or  more 
drinks. 

They  had  gotten  beyond  the  track  and  there  was  nothing 
calling  upon  the  deceased  to  incur  jeopardy  in  their  behalf. 
The  theory  rests  upon  the  merest  speculation  and  is  without 
support  in  a  single  fact  in  evidence. 

The  defendant  could  not  be  charged  with  any  obligation 
under  its  contract,  unless  there  weie  facts  disclosed  by  the  evi- 
dence, which  would  permit  an  inference  by  the  jury  that  such 
an  accident  had  occurred  as  would  bring  the  case  within  an 
admitted  liability  of  the  insurer.  The  respondent  argues  that 
because  the  evidence  relating  to  the  condition  in  life  of  the 
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assured,  to  his  character,  his  temperament  and  his  mental 
soundness,  was  such  as  to  negative  the  idea  of  the  existence  of 
a  motive  to  destroy  his  life  and  a  theory  was  furnished  to 
account  sufficiently  for  the  exposure  of  his  life  to  the  imminent 
danger,  the  case  was  not  one  where  the  court  should  either 
presume  a  suicidal  intent,  or  impute  negligence  in  the  preserva- 
tion of  life ;  and  that  it  was  the  province  of  the  jury  to  draw 
the  proper  inferences  and  to  decide  the  question  of  liability 
upon  all  the  circumstances.  The  argument  would  be  unanswer- 
able in  a  case  where  the  facts  were  disputed  and  any  at  all 
existed  from  which  an  inference  was  possible  that  there  was 
a  reasonable  or  excusable  cause  for  the  occurrence.  In  the 
present  case,  there  is  no  dispute  as  to  how  the  accident  occurred, 
nor  as  to  the  conduct  of  the  deceased  which  permitted  it. 
There  is  not  a  fact  in  evidence  which  explains  the  possibility 
of  such  an  occurrence  other  than  through  the  voluntary  action 
of  the  individual ;  unless,  upon  the  solitary  fact  that  the  two 
Germans  whom  he  met  with  had  taken  one  or  more  drinks 
and  were  in  the  habit  of  occasionally  drinking,  the  mind  might 
be  permitted  to  erect  the  fabric  of  a  case  of  a  more  or  less 
helpless  state  of  inebriation  upon  this  occasion  ;  the  perception 
of  such  a  state  by  the  deceased  ;  an  anxiety  and  an  endeavor 
to  avert  a  peril  to  them,  and  his  own  loss  of  life  in  conse- 
quence. That  would  be  going  too  far.  Mental  speculation 
and  guess-work  cannot  be  permitted  to  supply  the  facts  as  the 
basis  for  liability  in  such  a  case.  As  the  case  appears  from 
the  record  before  us,  there  was  no  evidence  that  the  death  of 
the  assured  was  the  result  of  an  accident,  in  the  proper  and 
usual  acceptation  of  that  term.  When  seen  just  before  the 
train  struck  him,  he  was,  at  first,  standing  away  from  the  track 
crossing,  with  the  train  about  twenty-five  feet  off,  and  then 
deliberately  going  upon  the  track,  stopping  and  lowering  his 
body  in  front  of  the  engine.  The  men  whom  he  had  met  and 
addressed  had  crossed  and  were  away  from  the  track.  There 
was  no  evidence  of  their  coming  back  upon  it,  nor  of  any  cir- 
cumstance requiring  the  assured  to  change  the  position  of 
safety  in  which  he  was,  as  the  train  was  approaching  the  cross- 
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ing.  Can  it  be  said,  with  any  semblance  of  reason,  upon  these 
undisputed  facts,  that  injury,  or  death,  was  not  voluntarily  and 
unnecessarily  incurred,  if  not  deliberately  invited,  by  the 
assured  ?  I  do  not  think  so.  We  rnay  not  be  furnished  with 
a  motive,  but  that  is  not  necessary.  The  evidence  reveals  an 
occurrence,  which,  to  all  appearances,  was  deliberately  con- 
tributed to,  if  not  permitted,  and,  therefore,  the  theory  of  an 
accident  is  excluded.  The  proof  would  not  be  consistent  with 
any  such  theory.  It  was  certainly  a  case  of  voluntary  expos- 
ure  to  unnecessary  danger,  without  a  relevant  fact  to  change 
that  aspect  of  it,  and  it  is  of  no  materiality  whether  the  act  is 
known  to  have  been  one  of  suicide  or  not. 

The  case  should  not  have  been  submitted  to  the  jury.  The 
defendant  was  entitled  to  a  dismissal  of  the  complaint  at  the 
conclusion  of  the  case,  and  the  denial  of  its  motion  was  error. 

The  judgment  appealed  from  should  be  reversed  and  a  View 
trial  granted,  witli  costs  to  abide  the  event. 

All  concur,  except  Finch  and  Matnard,  J  J.,  dissenting. 

Judgment  reversed. 


Thomas  Dotle,  Appellant,  v.  The  Rector,  Churchwardens* 
AND  Vestrymen  of  Trinity  Church,  in  the  City  of  New 
York,  Respondent. 

A  mere  refusal  to  pay  a  debt  does  not  constitute  legal  duress,  which  will 
avoid  a  consummated  gift,  made  in  consequence  of  the  refusal,  and  to 
obtain  payment. 

Although,  where  one  agrees  to  work  for  another  for  nothing,  he  may  after- 
wards refuse  to  do  so,  if  he  voluntarily  performs  his  promise  he  cannot 
compel  payment  for  the  services  rendered. 

In  an  action  to  recover  a  balance  claimed  to  be  due  on  a  contract  for  sink- 
ing an  artesian  well  and  for  services  in  repairing  said  well,  the  fol- 
lowing facts  appeared:  After  B.,  plaintiff's  assignor,  had  completed  the 
well,  defendant,  upon  the  advice  of  F.,  who  was  not  an  agent  of  B., 
procured  S.  to  explode  a  torpedo  in  it,  thereby  causing  great  damage. 
Upon  a  demand  by  B.  for  the  balance  due  him,  defendantrefused  to  pay 
unless  B.  repaired  the  well,  and  threatened  to  repair  it  and  deduct  the 
expense  from  the  amount  due.    B.  protested,  but  suggested  a  mode  of 
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repairing.  An  agreement  was  finally  made  that  if  defendant  would 
supply  the  tubing  required  for  the  repairs,  B.  would  furnish  the  labor. 
Defendant  claimed  that  B.  should  do  so  at  his  own  expense;  he  did  not 
assent  to  this,  but  did  the  work  without  any  other  or  further  agreement, 
using  the  tubing  furnished  by  defendant.  In  an  action  to  recover  the 
balance  due  under  the  contract  and  for  services  in  making  the  repairs, 
held,  that  plaintiff  was  only  entitled  to  recover  the  balance;  that  B.,  by 
acquiescing  in  the  terms  imposed  by  defendant  and  voluntarily  doing 
the  work  of  repairing,  must  be  held  to  have  agreed  to  give  and  to  have 
given  his  work. 

(Argued  May  2,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  May  11,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  decision  of  a  referee. 

This  action  was  brought  to  recover  a  balance  claimed  to  be 
due  upon  a  contract  by  Jesse  Button,  plaintiff's  assignor,  to 
build  an  artesian  well  for  defendant,  and  for  services  in  repair- 
ing damages  thereto,  caused  by  the  explosion  of  a  torpedo. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Z.  A.  Fuller  for  appellant.  The  refusal  of  defendant  to 
pay  Button  what  was  due  him  was  entirely  without  justifica- 
tion. {Peter  v.  Steele^  3  Yeates,  250 ;  Maiujidd  v.  (7o.,  102 
N.  y.  205,  211 ;  MvlhoUand  v.  Mayor,  etc,,  113  id.  631,  632 ; 
Constanttnides  v.  Walsh,  146  Mass.  281.)  Button's  right  to 
payment  is  complete  unless  he  intended  to  part  with  it. 
{Fuller  V.  ire7nj>,  16  K  Y.  Supp.  158 ;  Booth  v.  Birce,  38 
N.  Y.  466 ;  Bigelow  v.  Norris,  139  Mass.  12.)  Button's  right 
to  be  paid  is  as  much  entitled  to  favorable  consideration  as  the 
right  of  a  bankrupt  to  his  discharge.  {Smith  v.  Z.  /.  R,  H. 
Co,,  102  N.  Y.  191.)  If  it  can  be  inferred  that  Button  assented 
in  his  mind  to  their  demand  that  he  do  the  work  for  nothing 
there  was  no  legal  consideration  that  could  sustain  the  con- 
tract thus  implied.  ( VanderhUt  v.  Schreyer,  91  N.  Y.  400 ; 
Converge  v.  Kellogg,  7  Barb.  596 ;  Davison  v.  Ford,  23  "W. 
V.  618  ;  Emery  v.  Boyal,  117  Ind.  299.)  If  an  agreement 
bj  Button  to  do  the  work  for  nothing  should  be  implied  and 
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a  consideration  technically  sufficient  can  be  found,  the  conrt 
will  inquire  whether  the  unjust  advantage  taken  of  Button's 
position,  and  the  pressure  put  upon  him  by  defendant  does 
not  render  the  agreement  to  work  for  nothing  void.  {In  re 
Banner,  L.  R  [17  Ch.  Div.]  480,  488 ;  Headly  v.  Hocldey,  50 
Mich.  43 ;  Chandler  v.  Sa/oa^e,  114  Mass.  364 ;  BeckwUh  v. 
Friable,  32  Vt.  566 ;  Panrmmtier  v.  Paton,  13  Or.  126  ;  State 
V.  NeUon,  41  Minn.  25.) 

S.  P.  Nash  for  respondent.  The  printed  case  contains 
none  of  the  evidence.  The  only  question  is  whether  the 
referee  has  drawn  correct  conclusions  from  established  facts. 
It  must  be  assumed  tliat  the  findings  of  fact  were  found  upon 
competent  and  sufficient  evidence.  {Frost  v.  Smith,  7  Bosw. 
108  ;  Daineee  v.  Allen,  14  Abb.  [N.  S.]  363.)  The  decision 
of  the  referee  that  there  was  not  such  duress  as  to  invalidate 
the  new  contract  must  be  upheld.  ( VanderhiU  v.  Schreyer, 
91  K  Y.  392 ;  Wile  v.  Wilson,  93  id.  255 ;  McPherson  v. 
Cox,  86  id.  472 ;  Zoehisch  v.  Von  Minden,  120  id.  406 ;  Rector^ 
etc.,  V.  Teed,  Id.  583 ;  Wahl  v.  Bamv/in,  116  id.  87 ;  Dun- 
ham, V.  Oriswdd,  100  id.  224.) 

Earl,  Ch.  J.  The  record  in  this  case  does  not  contain  the 
evidence  given  upon  the  trial,  and,  therefore,  the  findings  of 
fact  by  the  referee  must  be  taken  as  undisputed  and  true. 

Jesse  Button,  plaintifiPs  assignor,  made  a  contract  with  the 
defendant  to  sink  an  artesian  well.  He  fully  performed  his 
contract,  and  there  was  a  balance  due  him  for  his  work  of 
about  $450. 

After  Button  had  completed  his  contract,  at  the  suggestion 
of  A.  E.  Foth,  the  defendant  made  a  contract  with  Mr.  Siegle 
to  explode  a  torpedo  in  the  well  to  improve  the  flow  of  water, 
for  which  it  agreed  to  pay  him  twenty-five  dollars.  Foth  and 
Siegel  both  acted  in  good  faith,  and  they  and  it  believed  that 
the  explosion  would  improve  the  well.  Siegel  exploded  the 
torpedo,  and  it  unexpectedly  shattered  and  injured  the  well. 
Button  was  not  consulted  about  the  explosion,  had  nothing  to 


1892.]       Doyle  v.  Rectob,  etc.,  Tkinity  Chuboh.  375 

Opinion  of  tbe  Court,  per  £arl,  Ch.  J. 


do  with  it  and  knew  nothing  about  it  until  after  the  injury 
was  done.     Foth  wafi  in  no  way  the  agent  of  Button,  and  did 
not  act  for  him  in  making  the  suggention  of  the  torpedo,  but 
acted  for  Seigle.     Tlie  defendant,  however,  believed  that,  in 
suggesting  the  torpedo,  he  acted  for  Button.     Subsequently 
Button  demanded  the  payment  of  the  balance  due  him  for 
sinking  the  well,  and  it  refused  to  pay  him  unless  he  would 
repair  the  well,  and  threatened  if  he  did  not  repair  it  that  it 
would  do  so  and  deduct  the  expense  thereof  from  the  amount 
due  him.     He  protested  against  this  and  denied  his  responsi- 
bility for  the  explosion  and  injury.     He  then  suggested  4 
mode  for  repairing  the  well,  which  required  the  use  of  addi- 
tional  iron  tubing.     It  was  finally  agreed  between  him  and  it 
that  if  it  would  supply  the  new  iron  tubes  required,  he  would 
furnish  the  labor  for  repairing  the  consequences  of  the  explo- 
don,  it  claiming  he  should  furnish  the  work  at  his  own  expense, 
ffe  did  not  say  that  he  would  do  the  work  without  pay.     But 
le  went  on  under  the  arrangement  and  did  the  work  without 
.ny  other  or  further  agreement  at  an  expense  of  $600,  using 
he  tubes  provided  by  the  defendant  for  that  purpose.     After 
le  had  finished  the  work  of  repairing,  he  demanded  payment 
D  him  of  the  $600,  besides  a  balance  of  $134.77  due  him 
pon  his  original  contract.     The  defendant  refused  to  pay  the 
I6OO,  and  then  he  assigned  his  claims  to  the  plaintiff,  who 
ironght  this  action  to  recover  $734.77,  composed  of  the  two 
lems  above  mentioned.      He   recovered   judgment  for  the 
$134.77,  and  upon  this  appeal  claims  that  upon  the   facts 
proved,  which  have  been  substantially  stated,  he  should  also 
have  recovered  the  $600. 

The  defendant  seems  to  have  had  no  good  reason  for  requir- 
ing Button  to  repair  the  well.  He  had  fully  performed  his 
contract  for  sinking  the  well,  and  had  nothing  to  do  with  and 
was  in  no  way  responsible  for  the  injury  to  the  well  from  the 
explosion.  The  torpedo  was  exploded  under  an  independent 
contract  made  by  the  defendant  with  Siegel.  It  is  wholly 
immaterial  whether  or  not  Foth  appeared  to  be  his  agent  or 
mis,  in  fact,  his  agent.     Even  if  Button  had  in  person  sug- 
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gested  the  explosion  to  the  defendant,  and  if  upon  his  Bugges- 
tion  or  friendly  advice  given  in  good  faith,  it  had  entered  into 
the  contract  with  Siegel,  there  is  no  rule  or  principle  of  law 
which  would  hold  him  in  any  way  responsible  for  the  perform- 
ance of  tliat  contract  by  Seigel,  or  for  the  consequences  of  the 
explosion.  The  defendant,  therefore,  had  no  shadow  of  claim 
against  Button  for  the  injury  to  the  well,  and,  so  far  as  appears, 
no  fair  pretext  for  requiring  liiin  to  repair  the  well.  It  was 
bound  to  pay  him  the  $450,  and  if  he  had  agreed  for  the  pur- 
pose of  inducing  it  to  pay  him  what  it  owed  him  to  go  on  and 
do  the  work  of  repairing  at  his  own  ex  [Sense,  it  could  not  have 
enforced  that  agreement  against  him  if  he  had  subsequently 
refused  to  perform  it.  It  would  have  been  absolutely  without 
consideration.  But  he  accepted  the  terms  imposed  by  it  and  did 
the  work  after  he  was  infonned  bv  it  that  it  would  furnish  the 

« 

iron  tubes  and  that  he  must  do  tlio  work  at  his  own  expense. 
By  acquiescing  in  these  terms  and  voluntarily  doing  the  work 
he  must  be  held  in  law  to  have  agreed  to  give  and  to  have 
given  his  work  to  the  defendant.     So  long  as  the  contract  wa« 
executory  he  was  not  bound  by  it.     But  he  could  make  a  vol 
untary  donation  of  his  work  as  lie  could  of  a  chattel,  and  afte. 
the  donation  was  fully  executed  it  was  complete  and  irrevoo 
able.     Having  agreed  to  do  the  work  for  nothing  he  coul< 
not,  after  it  was  perfonned,  claim  payment  therefor.     Thi 
defendant,  believing   Button  was   under   some  obligation  t< 
repair  the  well,  and  acting  in  good  faith,  told  him  that  i 
would  furnish  the  tubes  and  he  must  make  the  repairs  at  his 
own  expense.     He  could  not  then  do  the  work,  apparently 
acquiescing  in  the  claim  of  tlie  defendant,  and  still  hold  it 
liable  for  the  work  by  secretly  intending  all  the  time  to  charge 
it  for  the  work.     He  was  bound  to  do  the  work  upon  the 
terms  proposed  by  it  or  not  do  it  at  all.     He  was  at  least  bound 
to  tell  the  defendant  that  if  he  did  the  work  he  would  do  it 
at  its  expense,  and  not  otherwise.     This  is  not  like  the  case  of 
one  doing  work  for  another  merely  upon  his  request,  or  even 
without  any  request  or  arrangement  where  the  one  for  whom 
the  work  is  rendered  acquiesces  and  receives  the  benefit  of  it. 
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But  this  work  was  done  under  the  arrangement  that  he  was  to 
do  it  at  his  own  expense. 

He  was  not  compelled  to  do  the  work.  A  gift  can  undoubt- 
edly be  repudiated  and  reclaimed  when  it  has  been  obtained 
by  duress.  He  was  under  no  legal  duress  or  compulsion.  The 
defendant  simply  refused  to  pay  him  what  it  undoubtedly  owed 
him,  unless  he  would  do  the  work.  The  courts  were  open  to 
him  as  to  every  other  citizen.  He  could  have  compelled  pay- 
ment of  his  claim  by  suit,  and  no  reason  is  perceived  why  he 
did  not  compel  payment  in  that  way.  The  defendant  did  not 
deprive  or  threaten  to  deprive  him  of  access  to  the  courts,  or 
to  bar  his  way  to  the  enforcement  of  his  rights  by  legal  pro- 
cess. A  mere  refusal  to  pay  a  debt  without  more,  certainly 
does  not  constitute  legal  duress  which  will  avoid  a  consum- 
mated gift.  If  one  agrees  to  work  for  another  for  nothing, 
he  may  afterward  refuse  to  work.  But  if  he  voluntarily  per- 
forms his  promise  and  does  the  work,  he  cannot  afterward 
compel  payment  for  it. 

So,  upon  the  findings  of  the  referee,  we  see  no  reason  to 
doubt  that  the  judgment  below  is  free  from  error,  and  that  it 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Charles  E.  Pell  et  al.,  Respondents,  v.  Christian  Baur, 

Impleaded,  etc..  Appellant. 

T.,  a  carpenter,  and  B.,  a  mason,  made  separate  bids  upon  separate  pro- 
posals for  the  mason  and  carpenter-work  upon  a  house  for  S.  Their 
bids  were  accepted  and  a  joint  contract  was  entered  into  between  them 
and  S.;  there  being,  however,  as  between  the  contractors,  no  com- 
munity of  interest.  During  the  progress  of  the  work,  T.  bought 
lumber  of  the  plaintiffs,  which  was  sold  to  him  with  knowledge  on  their 
part  that  it  was  to  be' used  in  the  construction  of  the  house  and  it  was 
so  used  with  the  assent  of  B.  Plaintiffs  not  having  been  paid  filed  a 
mechanic's  lien.  In  an  action  to  foreclose  the  same,  it  appeared  that 
there  was  a  balance  unpaid  on  the  contract  which  belonged  equally  to  T. 
and  B.,  all  of  which  would  be  required  to  pay  plaintiffs'  claim.  The 
Judgment  awarded  to  plaintiffs  the  whole  of  this  balance.  Held,  no 
error;  that  although  B.  and  T.  were  not  partners  in  the  contract,  the 
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lumber,  having  been  furnished  with  the  assent  of  both,  plaintiffs 
acquired  a  lien  for  the  amount  of  their  debt  upon  the  whole  unpaid  por- 
tion of  the  contract  price.     (§  1,  chap.  342,  Laws  of  1885.) 

(Argued  May  3,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  November 
23,  1891,  which  affirmed  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  was  an  action  to  foreclose  a  mechanic's  lien. 

*  The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

< 

Hector  M.  Ilitchings  for  appellant  It  was  entirely  com- 
petent on  the  part  of  the  defendant  Christian  Baur,  upon  the 
trial  of  this  action,  to  vary,  explain,  amplify  or  show  the  true 
meaning  of  the  written  contract  entered  into  between  Claus 
Schloen,  Christian  Baur  and  Matthew  Thornton  on  August 
19,  1890,  by  parol  testimony  as  to  what  occurred  both  before, 
at  the  time  and  after  said  contract  was  executed.  (JvUiard  v. 
Chaffee,  92  N.  Y.  529,  634 ;  Schmittler  v.  Sirrum,  114  id.  176, 
184 ;  Coleman  v.  F.  N,  Bank,  53  id.  388 ;  Engdhom  v.  Reit- 
linger,  122  id.  80 ;  Bowen  v.  Avhrey,  22  Cal.  566 ;  Dahney 
V.  Stevens,  10  Abb.  Pr.  [N.  S.]  39 ;  Beach  v.  Cooke,  28  N.  Y. 
508,  535.)  Baur  and  Thornton  were  not  copartners  in  the 
erection  of  the  building  for  Schloen,  either  inter  sese  or  as  to 
third  persons,  and  Baur  is  not  liable  to  the  plaintiffs  for  mate- 
rial sold,  delivered  and  furnished  to  Thornton.  {Post  v.  £1171- 
lerly,  9  Johns.  469,  503 ;  C  C  S.  Bank  v.  Walker,  66  N.  Y. 
424 ;  Porter  v.  McClure,  15  Wend.  187 ;  Sage  v.  Sherraa/n,  2 
N.  Y.  427 ;  BaUmt  v.  Spe^icer,  4  Cow.  163 ;  F.  N.  Bank  v. 
GaUaudet,  122  N.  Y.  657 ;  Baldwin  v.  Burrmjos,  47  id.  199; 
Bostwick  V.  Champion,  11  Wend.  580 ;  Lindley  on  Part  [5th 
ed.]  18 ;  Pott  v.  Eyton,  3  C.  B.  32 ;  Bowen  v.  Aubrey,  22 
Cal.  566 ;  Peinne  v.  Ilanki/nson,  6  Halst.  181 ;  Turner  v. 
BisseU,  14  Pick.  192;  Col.  on  Part  [3d  ed.]  37:  Anable 
V.  S,  E.  Co.,  16  Abb.  Pr.  28 ;  25  N.  Y.  470 ;  Steven  v. 
Mayor,  etc,,  84  id.  296,  305.)  The  plaintiffs  are  in  no  way 
aided  in  a  recovery  by  the  mechanics's  lien  law.     {Larktn  v. 
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McMvUin,  120  N.  Y.  206;  Crcdn  v.  Genm,  60  id.  127; 
Gibaon  v.  Lenane^  94  id.  183;  Dimon  v.  Hazard^  32  id. 
66 ;  Crooh  v.  Bindskopfj  105  id.  476  ;  Atkins  v.  Saxton^  77 
id.  195,  199;  Addison  v.  Tuttle^  81  id.  454;  Stevens  v. 
Reynolds^  7  N.  Y.  Supp.  771 ;  McCorTde  v.  Herman^  117 
N.  Y.  297,  304,  305;  Murphy  v.  JBuekman,  66  id.  297; 
G^ro/*  V.  Cunningham^  109  id.  369 ;  SchmitUer  v.  Simony 
114  id.  176.)  The  lien  sought  to  be  foreclosed  was  fatally 
defective  on  its  face,  and  there  was  a  fatal  variance  between 
the  complaint  and  the  proof,  and  defendant's  motions  to 
dismiss  were  erroneously  denied.  {Fogarty  v.  WicJc^  8  Daly, 
166;  Luscher  v.  Morris,  18  Abb.  [K  C]  67;  Lutz  v.  Ely^ 
3  E.  D.  Smith,  621 ;  Darrow  v.  Morgan,  65  K  Y.  333 ; 
HaUihan  v.  Herbert,  57  id.  509;  ConJding  v.  Tr<w<i,  3  £• 
D.  Smith,  662;  Lindley  v.  Cross,  31  Ind.  106;  Vreeland 
V.  Boyle,  37  N.  J.  L.  346.)  The  action  having  been  brought 
on  the  theory  of  a  copartnership,  and  none  in  fact  having  been 
proved  or  existing,  judgment  should  have  been  rendered  dis- 
missing the  complaint  m  toto.  {ffuse  v.  Guyot,  3  T.  &  C, 
790 ;  Gvlke  v.  TJlig,  55  How.  Pr.  434.)  The  trial  judge  had 
no  power  or  right,  after  the  rendition  of  his  decision,  to  sign 
any  other  or  different  findings  than  those  previously  settled 
and  signed  by  him  upon  request  of  both  parties.  (Code  Civ. 
Pro.  §  1023 ;  Gardiner  v.  Schwab,  34  Hun,  582 ;  Palmer  v.  P. 
Ins.  Co.,  22  Hun,  224 ;  Gormerly  v.  McGlynn,  84  N.  Y.  284.) 

Andrew  Shiland,  Jr.,  for  respondents.  It  is  not  necessary 
to  the  validity  of  the  plaintiffs'  lien  that  the  notice  of  lien 
shoidd  contain  the  names  of  all  of  the  persons  who  contracted 
with  the  owner  to  erect  the  buildings  for  which  the  claimants 
supplied  the  material.  (  Vogel  v.  LintwiUer,  52  Hun,  184 ; 
Brown  v.  Welch,  5  id.  582 ;  Ross  v.  Simon,  9  N".  Y.  Supp. 
536 ;  Leiegne  v.  SchwarzeUr,  10  Daly,  547 ;  Tinker  v.  Ger 
aghiy^  1  E.  D.  Smith,  687 ;  Lutz  v.  Ely,  3  id.  621 ;  Darr<m 
V.  Morgan,  65  N.  Y.  333 ;  Morga/n  v.  Taylor,  5  N.  Y.  Supp. 
920 ;  Close  v.  Clark,  9  id.  538 ;  Foster  v.  Schneider,  2  id* 
875;   Kiel  v.   Carll,  51   Conn.  440.)     Plaintiffs  were  not 
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estopped  by  the  recitals  in  their  notice  of  lien  from  showing 
on  the  trial  that  the  defendant  Baur  was  jointly  liable  with 
the  defendant  Thornton  for  the  material  sold  on  the  order  of 
Thornton  and  used  for  the  joint  benefit  of  both  Baur  and 
Thornton.  {WiUiafns  y.  Boot,  14  Wkly.  Dig.  238.)  The 
assignment  by  Thoniton  of  his  interest  in  the  joint  lien  to 
Bauer  did  not  cut  oflE  plaintiffs'  right  to  secure  a  lien  on  the 
amount  due  from  the  owner.  {Gibson  v.  Lenane,  94  N.  Y. 
186 ;  Post  V.  Campbell,  86  id.  279 ;  Lumbard  v.  Syracuse, 
55  id.  494 ;  Heckman  v.  Pinkey,  81  id.  211.)  The  evidence 
offered  by  defendant  Baur,  in  his  attempt  to  prove  a  parol 
understanding  or  agreement  between  himself  and  Tlioniton 
different  from  the  terms  of  the  written  contract,  was  inadmis- 
sible and  incompetent.  But  as  the  court  admitted  and  consid- 
ered all  of  the  evidence,  appellant  can  assign  no  error  on  this 
ground.  {Albright  v.  Voorhis,  36  Hun,  467.)  The  defendants 
Baur  and  Thornton  were  partners  in  this  transaction  and  are 
liable  to  plaintiffs  as  such.  {R,  Co.  v.  Roach,  97  N.  Y.  378 ; 
M,  B.  Co,  v.  Sears,  45  id.  797 ;  HackMt  v.  Sturdey,  115  id.  631 ; 
Colyer  on  Part.  113 ;  Pars,  on  Part.  [3d  ed.]  125.)  The  appellant 
claims  that  the  trial  judge,  after  the  rendition  of  his  decision, 
signed  other  or  different  findings  than  those  previously  settled 
and  signed  by  him,  upon  request  of  both  parties ;  this  is  errone- 
ous.   (Code  Civ.  Pro.  §  1022 ;  Nobis  v.  PoRack,  53  Hun,  441.) 

Finch;  J.  We  agree  with  the  conclusion  of  the  General 
Term  that  the  judgment  rendered  upon  foreclosure  of  the 
plaintiffs'  lien  was  right,  while  not  concurring  in  all  respects 
with  the  reasons  assigned.  Thornton  and  Baur,  the  former  a 
carpenter  and  the  latter  a  mason,  had  entered  into  a  joint  con- 
tract witli  Schloen  to  build  upon  his  land  a  house  for  the  price 
of  nineteen  thousand  and  fifty  dollars,  the  work  to  be  done 
according  to  certain  specifications,  and  payments  to  be  made 
at  agreed  points  in  its  progress.  As  between  themselves,  there 
was  no  agreement  of  partnership  and  no  community  of  inter- 
est in  profit  or  loss.  The  owner  had  called  for  separate  pro- 
posals for  the  carpenter  work  and  mason  work,  in  response  to 
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which  Thornton  had  oflFered  to  do  the  former  for  nine  thou* 
sand  and  eight  hundred  dollars,  and  Banr,  the  latter,  for  nine 
thousand  two  hundred  and  fifty  dollars,  and  these  offers  had 
been  accepted  by  the  owner.  But  when  the  contracts  came 
to  be  drawn  Thornton  and  Baur  requested  that  their  several 
agreements  should  be  merged  in  one  joint  contract  as  between 
them  and  the  owner.  This  was  done  to  save  time  and  for 
convenience,  and  without  any  purpose  or  agreement  to  change 
their  relations  with  each  other  beyoAd  what  was  necessarily 
involved  in  their  becoming  joint  contractors.  They  could 
become  such  without  being  partners,  or  establishing  through 
that  relation  an  authority  by  which  one  could  primarily  bind 
the  other.  (Alger  v.  Haymondj  7  Bosw.  418.)  During  the 
progress  of  the  work,  Thornton  bought  of  the  plaintiffs  a  bill 
of  lumber,  which  was  used  in  the  constniction  of  the  house. 
Apparently  they  sold  to  him  and  trusted  him,  and  may  not 
have  known,  at  the  time,  of  the  existence  or  terms  of  the  joint 
contract,  but  they  did  know  that  Thornton  was  a  contractor, 
building  the  house  for  its  owner,  and  that  the  lumber  was  to 
he  used  for  that  construction.  In  the  end,  when  the  work  was 
done,  something  over  five  thousand  dollars  remained  due  from 
the  owner  to  the  contractors,  which  he  stands  ready  to  pay  to 
the  parties  entitled,  but  the  plaintiffs  have  filed  a  lien  as  sub- 
contractors, and  it  turns  out  that,  in  order  to  pay  them,  not 
only  is  the  separate  amount  coming  to  Thornton  exhausted, 
but  a  very  serious  part  of  that  coming  to  Baur  is  also  required, 
and  the  latter  resists  the  foreclosure  to  that  extent,  claiming 
that  he  is  not  bound  to  make  good  Thornton's  contract 

We  cannot  join  with  the  General  Term  in  saying  that  the 
two  contractors  in  the  joint  adventure  were  partners,  or  held 
themselves  out  to  the  plaintiffs  as  such.  It  may  be  that  even 
if  Thornton  had  no  primary  right  to  bind  Baur  upon  the  lum- 
ber purchase  upon  the  principles  of  agency,  which  underlie  a 
partnership  relation,  yet  that  he  became  liable  upon  the  ground 
of  ratification  ;  that  having  accepted  the  lumber  and  assented 
to  its  use  in  performance  of  the  joint  contract,  and  availed 
himself  of  its  benefit  in  earning  the  contract  price,  he  adopted 


382  Pell  et  al.  v.  Baur.  [May, 

Opinion  of  the  Court,  per  FmcH,  J. 


Thornton's  contract  and  ratified  his  action,  and  that  idea  seems 
to  pervade  the  opinion  below.  But  without  going  to  that 
extent  we  prefer  to  sustain  the  judgment  upon  the  provisions 
of  the  lien  law  solely  and  alone.  That  law,  to  some  extent, 
moves  outside  of  the  legal  contract  relation.  It  takes  up  an 
imperfect  equity  and  regulates  and  enforces  it,  although 
between  sub-contractor  and  owner  there  is  no  agreement  what- 
ever. Proceeding  upon  the  idea  that  he  who  furnishes  mate- 
rial for  or  does  labor  up*on  a  building  should  be  reimbursed  to 
some  just  extent  out  of  the  improvement  of  which  the  owner 
gets  the  benefit,  it  gives  him  a  lien  upon  the  property  as  security 
for  the  proper  payment.  All  that  the  statute  requires  as  the 
condition  of  the  lienor's  right  to  such  reimbursement  is  that 
the  labor  shall  be  done  upon  or  the  material  furnished  for  tlie 
building  in  process  of  construction,  with  the  assent  of  the  owner 
or  of  the  contractors.  (Laws  of  1885,  chap.  342,  §  1.)  Both 
conditions  were  established  in  this  case.  The  lumber  was  so 
furnished  and  used.  It  was  done  with  the  assent  of  both  con- 
tractors. Baur  knew  that  it  was  supplied  for  use  in  the  per- 
formance of  the  joint  contract ;  saw  it  so  used,  not  only  with- 
out objection,  but  availing  himself  of  it  pro  tanto  in  earning 
the  contract  price ;  consciously  took  the  benefit  which  it 
conferred,  and  so  assented  to  its  supply.  Under  the  joint  con- 
tract and  relatively  to  the  right  of  the  owner,  Baur  was  as 
much  bound  to  furnish  it  as  Thornton,  and  might  have  been 
obliged  to  furnish  it  himself  if  Thornton  had  not.  It  is,  there- 
fore, impossible  to  deny  that  the  plaintiffs  furnished  the  lumber 
used  in  construction  and  applied  in  the  due  performance  of 
the  joint  contract,  with  the  assent  of  the  contractors,  not  merely 
of  one,  but  of  both,  and  so  the  conditions  existed  which,  under 
the  law,  gave  the  sub-contractor  a  lien  for  the  amount  of  his 
debt  upon  the  unpaid  portion  of  the  contract  price.  If,  as  a 
consequence,  Baur  suffers  for  Thornton's  default,  that  is  the 
consequence  of  his  joint  contract  and  of  the  position  in  which 
he  suffered  himself  to  be  placed.  We  are,  therefore,  of  the 
opinion  that  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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The   People  ex   rel.  Benjamin   F.  Young,  Respondent,  v. 

Clarence  Willis  et  al..  Appellants. 

A  provision  in  the  charter  of  a  village,  giving  to  its  assessors  the  same 
powers,  within  their  village,  as  those  exercised  by  town  assessors,  does 
not  clothe  the  village  assessors  with  powers  given  to  town  assessors 
by  a  special  law,  relating  to  one  species  of  personal  property,  the  pro- 
viaions  of  which,  as  to  the  manner  of  making  the  asessessment  and  col- 
lecting the  tax,  are  not  applicable  to  taxation  in  villager,  and  are 
incapable  of  being  carried  out  in  village  taxation  without  amendment 
of  the  charter. 

The  same  rule«applies  to  the  similar  provision  in  the  general  act  for  the 
incorporation  of  villages.  (§  18,  chap.  291,  Laws  of  1870,  as  amended  by 
chap.  90,  Laws  of  1888;  see  also  chap.  808,  Laws  of  1884.) 

Accordingly  held,  that  such  a  provision  in  the  charter  of  the  village  of 
Bath  (§  2,  tit.  4,  chap.  264,  Laws  of  1851)  did  not  make  applicable  to 
village  assessments  the  provisions  as  to  assessment  and  taxation  provided 
for  by  the  act  of  1851  (§  1,  chap.  371,  Laws  of  1851),  which  declares 
that  debts  owing  to  non-residents  upon  contracts  for  the  purchase  of 
real  estate,  "shall  be  deemed  personal  property  within  the  town  or 
county  where  the  debtor  resides,"  and  as  such,  liable  to  taxation  the 
same  as  personal  property  of  citizens  of  the  state,  and  prescribes  the 
methods  of  assessing  and  taxing  the  same. 

But  hdd,  that  said  provision  of  the  charter  made  applicable  to  village 
assessments  the  provisions  of  the  Revised  Statutes,  which  declare  all 
debts  due  upon  contracts  to  be  personal  property  (1  R.  S.  888,  §  8),  and 
that  every  person  residing  in  a  town  shall  be  assessed  therein  for  all 
personal  estate  owned  by  him  or  in  his  possession  or  under  his  control 
as  agent,  trustee,  etc.  (1  R.  S.  889,  §  5,  as  amended  by  chap.  170,  Laws 
of  1851);  and  so,  that  debts  due  to  non-residents  upon  contracts  for  the 
sale  of  real  estate  situate  within  the  state  but  not  within  the  village 
limits,  which  contracts  were  in  the  hands  of  an  agent  residing  in  said 
village,  were  liable  to  assessment  and  taxation  therein  against  said  agent. 

Also  hdd,  that  the  provision  of  said  charter  (§  2,  tit.  5),  which  empowers 
the  trustees  of  the  village  to  raise  money  by  tax  "  to  be  assessed  on  the 
estates,  real  and  personal,  within  the  corporation  and  collected  from  the 
several  owners  thereof,  whether  such  owners  are  residents  of  the  corpo- 
ration or  not,"  did  not  require  the  assessors  in  assessing  personal  prop- 
erty of  a  non-resident  in  the  hands  of  an  agent  to  assess  it  against  the 
owner  by  name;  that  it  was  not  intended  to  point  out  the  method  of 
making  an  assessment,  but  simply  the  property  to  be  taxed. 

Also  held,  that  indebtedness  under  such  contracts  was  not  exempted  from 
taxation  by  the  provision  of  the  Revised  Statutes  (1  R.  S.  419,  §  8), 
which  declares  that  any  contnict  or  demand  belonging  to  a  non-resident 
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sent  to  or  deposited  in  this  state  for  collection  shall  not  be  taxable;  or 
the  provision  (1  R.  S.  889,  §  6,  as  amended  by  chap.  176,  Laws  of  1851), 
exempting  agents  from  taxation  for  moneys  in  their  possession  or  under 
their  control  transmitted  to  them  for  investment. 

(Argued  May  3,  1802;  decided  May  24,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  6,  1891,  which  affirmed  a  judgment  in  favor  of 
the  relator,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  was  a  proceeding  to  review  by  certiorari  an  assessment 
by  the  assessors  of  the  village  of  Bath,  Steul>en  county. 

Mr.  Young,  the  relator,  was  assessed  in  1889  in  the  village 
of  Bath,  where  he  resided,  for  $100,000  upon  personal  prop- 
erty in  his  possession  in  that  village,  as  agent  for  certain  trus- 
tees, who,  with*  their  cestui  que  tnist^  were  non-residents  of 
the  United  States.  This  personal  property  was  not  taxed  else- 
where for  municipal  purposes,  either  to  the  relator  or  said 
trustees.  The  relator  applied  to  the  assessors  to  vacate  or 
reduce  the  assessment  and  his  request  was  refused.  The  case 
was  heard  at  Special  Term  on  the  petition,  return,  traverse 
and  stipulation.  The  Special  Term  found  that  Mr.  Young 
had  in  his  possession  as  such  agent,  at  the  time  said  assessment 
was  made,  personal  property  to  the  amount  of  $13,085.30, 
including  contKicts  for  the  sale  of  real  estate  to  the  amount  of 
$2,848.96,  to  vendees  residing  in  said  village  of  Bath,  and  that 
he  also  had  contracts  for  the  sale  of  real  estate  to  vendees 
residing  in  the  town  of  Bath,  but  outside  the  village  limits, 
and  in  other  parts  of  the  state  to  the  amount  of  $87,914.70. 
None  of  the  real  estate,  the  subject  of  said  contracts,  was 
situate  in  the  village  of  Bath,  but  it  was  all  situate  within  this 
state. 

The  court  held  that  the  relator  could  only  be  assessed  for 
$13,085.30,  and  ordered  judgment  reducing  the  assessment 
accordingly. 

Further  facts  are  stated  in  the  opinion. 
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Edward  Ilassett  for  appellants.  The  property  in  the  hands 
of  the  relator  is  not  exempt  from  taxation  fcr  municipal  pur- 
poses in  the  village  of  Batli.  {People  ex  rel.  v.  ViUdge  of 
Ogdenslmrgh,  48  K  Y.  390 ;  Laws  of  1884,  chap.  308  ;  Laws  of 
1851,  chap.  176,  §  2 ;  People  ex  rel.  v.  Smith,  88  N.  Y.  576.)  The 
assessors  of  the  village  of  Bath  have  power  and  jurisdiction  to 
assess  the  relator  as  agent  for  the  personal  property  in  his  pos- 
session or  control  within  the  village.  (Laws  of  1884,  chap. 
308 ;  CartmrigJU  v.  Village  of  Sing  Sing,  46  Hun,  548 ;  Laws 
of  1890,  chap.  90,  §  13.)  There  is  power  under  the  charter  to 
assess  the  property  against  the  relator  as  agent.  (1  Dillon  on 
Mun.  Corp.  §  786.)  A  liberal  construction  should  be  given  to 
the  charter  of  Bath  and  the  statutes  relating  to  taxation.  (28 
Barb.  318.)  Statutes  exempting  persons  or  property  from 
taxation  are  construed  most  strongly  against  those  claiming 
the  exemption.  {People  ex  rel,  v.  Comra.^eto,,  82  N.  Y. 
459;  76  id.  64;  95  id.  554;  Roosevelt  Hospital  v.  Mayor, 
etc.,  84  id.  108 ;  P.  Bank  v.  BiUi)igs,  4  Pet  514 ;  C.  R. 
BAdge  v.  TT.  B.  Co.,  11  id.  547 ;  P.  .cfe  W.  R.  R.  Co.  v. 
Maryland,  10  How.  [U.  S.]  393:  J:  B.  Bank  v.  SkeUij, 
1  Black,  436.)  Coutracts  for  the  sale  of  real  estate  are  per- 
sonal  property.  (2  R  S.  chap.  13,  tit.  1,  §  3 ;  Code  Civ. 
Pro.  §  3343.)  Personal  estate  is  assessable  at  the  residence 
of  the  agent,  who  has  it  in  Iiis  possession  or  control,  when 
the  assessment  is  made.  {People  ex  rel.  v.  Coleman,  53 
Hun,  482 ;  Williaim  v.  Bd.  Suprs.,  78  N.  Y.  561 ;  People 
ex  rel.  v.  Comrs.,  38  Hun,  536  ;  Hoyt  v.  Comrs.,  etc.,  23 
N.  Y.  224;  Boardman  v.  Bd.  Suprs.,  85  id.  359;  People 
ex  rel.  v.  Smith,  88  id.  576.)  The  assessors  properly  refused 
to  reduce  the  assessment.  {People  ex  rel.  v.  Ilaupt,  104  N.  Y, 
379 ;  People  v.  Comics.,  etc.,  99  id.  157 ;  People  v.  Daven^ 
port,  91  id.  581.)  All  proceedings  upon  the  part  of  the  asses- 
sors' clerk  and  trustees  have  been  regular  and  in  due  and  proper 
form.     (1  Dillon  on  Mun.  Corp.  329,  §  317 ;  2  id.  780,  §  781.) 

M.  Rumsey  Miller  for  respondent.     There  was  no  power 
to  assess  the  property  against  the  agent  under  the  charter.     (2 
SicKELs— Vol.*  LXXXVIH.        49 
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R.  S.  art.  1,  §  5 ;  Laws  of  1850,  chap.  927 ;  Laws  of  1851, 
cliap.  176,  §  2 ;  Clark  v.  Nm^imi,  49  N.  Y.  243-246 ;  Mmjm\ 
etc.,  V.  iT.  Banh,  20  id.  387 ;  C.  T.  Co.  v.  N.  Y.  C  dk  N.  R. 
H.  Co.,  18  K  Y.  S.  R.  30-32 ;  A.  T.  Co.  v.  City  of  Buffalo, 
20  N.  Y.  388.)  Such  contracts  were  not  assessable  to  anyone, 
because  they  were  exempt  by  statute  from  taxation.  (2  R. 
8. 1409,  chap.  13,  tit.  V.  §  3 ;  Williams  v.  Bd.  Suprs.,  78  N.  Y. 
665 ;  People  ex  rd.  v.  Comrs.,  42  Hun,  560 ;  105  N.  Y.  629  ; 
In  re  Sfinith,  17  N.  Y.  S.  R.  783.)  If  there  was  any  power 
in  viUage  assessors  to  assess  any  portion  of  the  land  contracts 
it  was  only  the  amount  allowed  by  the  court  below,  viz., 
$2,848.96,  that  being  the  amount  with  debtors  residing  in  the 
corporate  limits  of  the  village  of  Bath.  (Laws  of  1833,  chap. 
250;  Laws  of  1837,  chap.  137;  Laws  of  1851,  chap.  371; 
Laws  of  1883,  chap.  90,  §  13 ;  Laws  of  1884,  chap.  808 ;  Yilr 
lage  of  Clean  v.  King,  116  N.  Y.  355.)  As  the  relator  did 
not  appeal  from  the  judgment  of  Special  Tenn  the  judgment 
riiould  be  affirmed  with  costs  to  the  relator.  (Laws  of  1880, 
diap.  269,  §  6 ;  Code  Civ.  Pro.  §  3239 ;  People  ex  rel.  v. 
e<ym/rs.,  101  K  Y.  651.) 

Peokhame,  J.  The  general  policy  of  this  state  in  regard  to 
taxation  is  to  tax  all  property  which  is  within  it  and  which 
receives  protection  from  its  laws  and  their  enforcement.  This 
policy  has  been  declared  in. set  terms  by  that  section  of  the 
Revised  Statutes  which  provides  that  ^'  all  lands  and  all  per- 
sonal estate  within  this  state,  whether  owned  by  individuals  or 
by  corporations,  shall  be  liable  to  taxation,  subject  to  the 
exceptions"  specified.  (Part  1,  chap.  13,  tit.  1, of  R.  S. ;  1  R. 
S.  387,  §  1.)  The  rule  is  taxation  for  property  within  the 
etate,  and  exemption  is  the  exception.  The  words  used  are 
l¥ide  and  general. 

By  section  3  of  the  above  cited  chapter  and  title  the  terms 
•* personal  estate"  and  "personal  property,"  whenever  they 
occur  in  that  chapter  must  be  construed  to  include  all  debts 
due  from  solvent  debtors,  whether  on  account,  contract,  note, 
bond  or  mortgage,  etc.    By  section  5  of  title  2  of  the  same 
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chapter  (1  R.  S.  389),  it  was  originally  provided  that  every 
person  should  be  assessed  in  the  town  or  ward  where  he  resided 
when  the  assessment  was  made,  for  all  personal  estate  owned 
by  him,  including  all  such  personal  estate  in  his  possession  or 
under  his  control  as  trustee,  guardian,  executor  or  adminis- 
trator, and  in  no  case  could  property  so  held  under  either  of 
these  trusts,  be  assessed  against  any  other  person. 

In  1833  the  legislature  passed  an  act  providing  for  a  special 
manner  of  assessing  contracts,  such  as  are  involved  in  this  case. 
(Laws  of  1833,  chap.  250.)  This  act  was  repealed  in  1837. 
(Chap.  137,  Laws  of  1837.)  In  1851  the  legislature  again 
passed  an  act  for  the  taxation  of  these  contracts.  (Chap.  371, 
Laws  of  1851.)  The  important  feature  of  that  act  is  as  fol- 
lows: "Sec.  1.  All  debts  owing  by  inhabitants  of  this  state 
to  persons  not  residing  within  the  United  States,  for  the  pur- 
chase of  any  real  estate,  shall  be  deemed  personal  property 
within  the  town  or  county  where  the  debtor  resides,  and  as 
such  shall  be  liable  to  taxation  in  the  same  mailher  and  to  the 
same  extent  as  the  personal  property  of  citizens  of  this  state.'' 
The  act  then  provides  special  methods  of  assessment  and  for 
the  collection  of  taxes  upon  the  contracts  thus  described. 

In  People  v.  Trustees  of  the  Village  of  Ogden^ywrg  (48  N, 
Y.  390),  it  was  held  that  this  last  named  act  applied  only  to 
taxation  in  towns,  and  that  the  proceedings  for  the  collection 
of  the  tax  provided  for  in  the  act  could  not  be  applied  to  tax- 
ation in  villages.  In  this  same  year  of  1851,  the  legislature 
amended  the  5th  section  of  the  Eevised  Statutes,  above  cited 
(1  R.  S.  389),  and  inserted  the  word  "  agent,"  so  that  the  sec- 
tion should  read  that  every  person  should  be  assessed  in  the 
town  or  ward  where  he  resided  when  the  assessment  was  made, 
for  all  personal  estate  owned  by  him,  including  all  personal 
estate  in  his  possession  or  under  his  control  as  a^ent^  trustee, 
etc.,  and  the  provision  in  the  section  that  in  no  case  should 
property  held  imder  either  of  the  trusts  so  named  be  assessed 
against  any  other  person,  was  retained.  This  was  the  general 
law  of  the  state,,  and  it  provided  for  the  assessment  against 
agents  for  all  personal  property  of  their  principals  held  by  them. 
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Looking  at  the  extensive  signification  given  to  the  words 
*' personal  estate"  or  "personal  property"  by  the  Revised 
Statutes  (1  E.  S.  388),  it  has  been  held  that  contracts  such  as 
those  in  question  Iiere,  were  personal  estate,  and  that  they 
existed  and  had  a  situs  at  the  place  where  they  were  held. 
{People  V.  Trustees,  etc.,  48  N.  Y.  supra.)  As  this  method 
of  assessing  an  individual  for  personal  property  in  his  possession 
or  under  his  control  as  agent,  is  provided  by  a  general  statute 
relating  to  assessment  and  taxation,  and  as  the  special  proceed- 
ing provided  by  another  statute  for  assessing  such  contracts  as 
these,  only  applies  to  town  taxation,  it  would  seem  to  follow 
that  in  a  proceeding  wliich  did  not  involve  an  assessment  for 
town  taxation,  the  general  statute  would  apply,  unless  there 
were  some  other  special  provisions  which  covered  the  case  to 
the  exclusion  of  the  general  statute. 

The  relator  makes  that  claim  in  this  case.  He  says  tliat  the 
system  of  taxation  for  municipal  purposes  is  distinct  and  inde- 
pendent of  that  for  town,  county  or  state  purposes,  and  that  the 
general  provisions  of  the  Revised  Statutes  regarding  taxation, 
as  they  have  been  from  time  to  time  amended,  apply  only  to 
municipaliiies  so  far  as  they  are  expressly  or  impliedly  adopted 
by  the  charters  or  laws  regulating  taxation  for  municipal  pui^ 
poses.  This  doctrine  has  received  the  approval  of  this  court 
{Mayor  of  Troy  v.  Mutual  Bamk,  20  N.  Y.  387.) 

It  is  then  further  argued  by  the  relator  that  if  there  be  any 
law  providing  for  an  assessment  of  these  contracts  for  village 
purposes,  it  is  tlie  special  statute  already  cited  in  regard  to 
their  assessment  for  town  taxation.  This  statute,  it  is  urged, 
is  referred  to  and  made  a  part  of  the  scheme  (if  there  be  any) 
for  village  taxation  by  reason  of  a  reference  to  the  powers  and 
duties  of  town  assessors  contained  in  the  village  charter  when 
treating  of  village  assessors. 

For  the  purpose  ot  sustaining  the  assessment  herein  the 
defendants  refer  to  the  same  statutes  cited  by  the  relator,  and 
the  defendants  claim  that  in  this  case  in  the  charter  and  in 
other  laws  which,  in  their  general  application,  embrace  the 
village  of  Bath,  there  is  a  direct  reference  to  the  general  law 
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in  regard  to  assessments  already  spoken  of,  and  the  general  law 
is  thereby  made  applicable  to  tlie  village  assessors  of  Bath, 
and  they,  therefore,  maintain  the  legality  of  this  asseeBment 
The  first  provision  in  the  charter  to  which  onr  attention  is 
called  is  to  be  found  in  section  2  of  title  4  of  chapter  264  of 
the  Laws  of  1851.  (Laws  of  1851,  pages  514,  520.)  It  reads 
as  follows :  The  assessors  elected  imder  this  act  shall,  within 
the  village  of  Bath,  exercise  all  the  powers  and  perform  all 
the  duties  of  corporation  assessors,  in  the  same  manner  as  town 
assessors,  according  to  the  laws  of  this  state  now  in  force,  and 
any  laws  which  may  from  time  to  time  be  hereafter  enacted. 
The  relator  says  this  section  makes  it  incumbent  upon  the  vil* 
lage  assessors  in  making  their  assessments  to  follow  precisely 
and  in  everything  the  provisions  of  all  laws,  general  or  special, 
which  embrace  the  subject  of  town  assessors  and  their  powers 
and  duties  in  making  assessments,  and  that  as  town  assessors 
must  specially  assess  these  contracts  under  the  special  act, 
village  assessors  must  do  the  same.  This  claim  entirely  ignores 
the  method  of  proceeding  laid  down  in  that  act  for  town 
assessors,  and  makes  no  allowance  for  the  fact  that  the  plan  of 
that  procedure  is  such  that  it  is  impossible  to  carry  it  out 
^  far  as  it  concerns  village  assessments.  {People  v.  TnMtee% 
of  Ogdenshurg^  supraj  at  page  398.)  We  put  another  con- 
struction on  this  language. 

.  The  effect  of  this  section  is  to  authorize  the  village  assessors 
to  exercise  within  the  village  the  powers  of  town  assessors  so 
far  as  the  same  may  be  applicietble  to  the  different  situation. 
The  general  law  of  the  state  provides  that  the  town  assessors 
shall  assess  a  person  in  the  town  where  he  resides,  and  such 
assessment  shall  include  all  personal  estate  in  his  possession  or 
under  his  control  as  agent,  trustee,  etc.,  and  in  no  case  shall 
such  property  be  assessed  against  any  other  person.  By  virtue 
of  the  above-mentioned  provision  in  the  charter  of  the  village, 
tliis  power  is  transferred  to  the  village  assessor,  and  he  must 
assess  a  resident  in  the  village  where  he  resides,  and  such 
assessment  must  include  all  personal  estate  in  his  possession  or 
under  his  control  as  agent.     These  contracts  are  in  the  posses- 
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sion  of  the  relator  as  agent,  and  they  are  personal  property. 
The  inference  cannot  be  made  that  they  are  to  be  aseessed  as 
provided  for  by  the  special  act  relating  to  towns,  because,  as 
we  have  seen,  the  act  cannot  be  administered  in  villages  with- 
out further  legislation. 

In  giving  village  assessors  the  same  powers  within  their 
village  as  those  exercised  by  town  assessors,  it  cannot  be  sup- 
posed the  legislature  meant  to  endow  the  former  with  powers 
under  an  act  which,  by  its  terms,  relates  only  to  assessments 
for  town  taxation  and  the  provisions  of  which  are  so  drawn  as 
to  be  wholly  inapplicable  to  villages.  The  authority  must 
plainly  be  measured  by  the  circumstances  under  which  the  power 
is  to  be  exercised  and  where  the  circumstances  are  substantially 
the  same  the  village  assessor  looks  to  the  law  applicable  to  the 
town  assessor  for  his  guide.  Thus  when  he  comes  to  inquire 
how  personal  property  in  the  hands  of  an  agent  shall  be  assessed, 
he  finds  the  general  law  which  is  applicable  to  a  town  assessor 
and  he  governs  himself  by  it.  He  is  not  to  be  governed  by  a 
special  law  applicable  to  one  species  of  personal  property  only 
and  which  serves  as  a  guide  to  the  town  assessor  in  regard  to 
town  taxation,  because  he  sees  that  the  provisions  of  that  act 
not  only  are  confined  to  town  taxation,  but  because  it  is  plain, 
as  is  said  in  the  Ogdembv/rg  case,  that  the  provisions  for 
making  the  assessment  and  for  collecting  the  tax  do  not  apply 
to  taxation  in  villages.  Hence  it  can  be  unhesitatingly  main- 
tained that  this  reference  in  the  charter  to  the  powers  and 
duties  of  town  assessors  does  not  make  the  special  statute  for 
the  assessment  of  these  contracts  part  of  the  law  relating  to  the 
village  of  Bath.     It  does  make  the  general  law  applicable  to  it. 

Other  legislation  is  referred  to  upon  this  subject.  Chapter 
808  of  the  Laws  of  1884,  entitled  "An  act  to  confer  addi- 
tional powers  upon  the  trustees  and  officers  of  incorporated 
villages  in  the  state  of  New  York  "  is  cited,  and  it  provides 
that  the  officers  of  a  village  created  by  special  charter  shall 
have  the  same  powers  which  are  prescribed  in  any  general  act 
for  the  incorporation  of  villages,  except  as  such  special  charter 
may  be  in  conflict  with  any  provision  of  the  general  act. 
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Turning  to  chapter  90  of  the  Laws  of  1883,  we  find  an  act 
amending  the  general  act  for  the  incorporation  of  villages, 
which  was  passed  in  1870  and  is  known  as  chapter  291  of  the 
laws  of  that  year.  The  act  of  1883,  section  13,  provides 
among  other  things,  that  in  cases  where  tlie  assessors  shall 
become  elective  officers  under  that  act,  they  shall  have  the  power 
of  town  assessors  and  be  subject  to  the  laws  applicable  to  the 
same,  subject  to  the  provisions  of  that  act. 

The  same  reasoning  which  has  just  been  suggested  regard- 
ing a  similar  provision  in  the  charter  of  the  village  of  Bath, 
applies  with  the  same  force  here.  A  statute  which  applies 
only  to  one  certain  kind  of  personal  property  and  in  relation 
to  town  taxation  only,  and  which  could  not  be  carried  out  in 
relation  to  village  taxation  without  amendment  cannot  be  held 
to  be  applicable  to  village  assessors  by  reason  of  the  wording 
of  these  acts  of  1883  and  1884. 

One  other  citation  from  the  charter  is  made  by  the  relator, 
which  is  contained  in  section  2,  of  title  5.  It  is  as  follows : 
The  trustees  are  authorized  and  empowered  to  raise  money  by 
tax,  to  be  assessed  on  tlie  estates,  real  and  personal,  within  the 
corporation  and  collected  from  the  several  owners  thereof, 
whether  such  owners  are  residents  of  the  corporation  or  not, 
to  pay  all  contingent  and  other  expenses  of  the  corporation 
and  also  to  carry  into  effect  the  several  powers  and  privileges 
granted  by  this  act,  as  herein  provided. 

It  is  claimed  that  by  virtue  of  this  section  the  assessors  had 
no  power  to  make  an  assessment  against  any  one  but  the  owner 
by  name,  whether  he  was  a  resident  or  a  non-resident 

It  will  be  noticed  that  this  section  does  not  refer  to  the 
assessors  or  assume  to  point  out  the  method  by  which  they 
shall  make  an  assessment.  It  furnishes  no  rule  to  them  upon 
the  subject.  It  was  evidently  not  intended  to  refer,  and  it 
does  not  in  fact  refer  to  the  administrative  details  by  which  an 
effective  and  legal  assessment  was  to  be  levied  and  a  legal  taic 
collected.  It  in  effect  did  no  more  than  furnish  a  genera] 
power  to  the  trustees  of  the  village  to  raise  money  by  taxation, 
and  it  declared,  in  subntanoe,  that  the  taxable  property  should 
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consist  of  all  the  estates,  real  and  personal,  within  the  corpora- 
tion and  should  be  paid  eventually  by  the  owners  thereof, 
whether  they  were  residents  of  the  village  or  not  How  this 
result  was  to  be  accomplished  the  section  did  not  point  out, 
nor  was  there  any  necessity  for  or  appropriateness  in  making 
the  attempt.  The  method  or  plan  by  which  assessments  were 
to  be  made,  by  whom  and  at  what  time  and  in  what* manner 
were  subjects  of  other  sections  treating  of  assessments.  This 
section  does  not  in  any  manner  restrict  or  alter  the  provision 
otherwise  made  in  the  charter  in  terms  or  by  reference  to  some 
other  statute  by  which  an  assessment  is  to  be  made  and  as  to 
its  fonn  and  method. 

It  is  like  the  general  provision  in  the  Kevised  Statutes  that 
*'  all  lands  and  all  personal  estate  within  this  state,  whether 
owned  by  individuals  or  by  corporations,  shall  be  liable  to  taxa- 
tion, subject  to  the  exceptions  hereinafter  specified."  It  is  the 
statement  of  a  general  proposition  or  policy,  and  the  means  or 
method  by  which  it  is  to  be  carried  out  are  left  for  treatment 
under  appropriate  heads. 

We  are  of  the  opinion  that  the  form  of  tliis  assessment  was 
proper,  and  that  as  the  statute  relating  to  the  assessment  and 
taxation  of  these  contracts  applies  only  to  town  taxation,  they 
were  properly  assessed  for  municipal  taxation  against  the 
relator  as  agent  by  virtue  of  the  general  laws  defining  such 
contracts  to  be  personal  property  and  providing  for  an  assess- 
ment against  an  agent  for  property  so  held  by  him. 

There  is  one  other  ground  taken  by  relator  in  opposition  to 
this  assessment 

Claiming  that  if  asse8sa.ble  at  all,  these  contracts  must  be 
assessed  under  the  special  act  already  referred  to,  he  yet  urges 
that  even  such  a<5t  does  not  apply  and  that  the  contracts  are 
exempt  from  municipal  taxation  under  that  provision  of  the 
Revised  Statutes  (1  R.  S.  419,  ^  3),  which  reads  as  follows : 
"  When  any  bond,  mortgage,  note,  continct,  account,  or  other 
demand,  belonging  to  any  person  not  being  a  resident  of  this 
state,  shall  be  sent  to  this  state  for  collection,  or  shall  be  depos- 
ited in  this  state  for  the  same  purpose,  such  property  shall  be 
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exempt  from  taxation ;  and  nothing  contained  in  this  chapter 
shall  be  constmed  to  render  any  agent  of  such  owner  liable  to 
be  assessed  or  taxed  for  such  property ;  but  every  such  agent 
shall  be  entitled  to  have  any  such  property  deducted  from  his 
assessment,  upon  making  affidavit  before  the  assessors  at  the 
time  appointed  by  them  for  revising  their  assessments,  that 
such  property  belongs  to  a  non-resident  owner,  and  therein 
specifying  his  name  and  residence."     (1  R  S.  419,  §  3.) 

In  1851,  by  chapter  176  of  the  laws  of  tliat  year  (already 
herein  referred  to),  an  admendment  was  added  to  the  fifth  sec- 
tion  of  article  one,  title  two,  chapter  thirteen  of  the  Revised 
Statutes  (1  R  S.  389,  §  5),  by  which  agents  of  moneyed  cor- 
porations or  capitalists  were  exempted  from  taxation  under 
that  section  for  any  moneys  in  their  possession  or  under  their 
control  transmitted  to  them  for  purposes  of  investment  or 
otherwise. 

Under  the  provisions  of  the  Revised  Statutes  as  thus  amended 
by  the  act  of  1851,  it  was  argued,  in  a  case  before  this  court, 
that  the  exemption  continued  only  during  the  time  the  moneys 
remained  uninvested,  and  that  when  invested,  if  the  securities 
remained  in  the  hands  of  the  agent,  they  were  taxable.  Such 
construction  was  held  impossible  by  reason  of  the  provisions 
of  the  section  in  the  same  chapter  under  which  this  relator 
claims  exemption  and  which  is  above  quoted  in  full.  (1  R.  S, 
419,  §  3.)  These  two  provisions,  it  was  held,  were  clearly 
designed  to  afford  the  foreign  capitalist  who  invested  his  funds 
in  this  state  every  conceivable  protection,  and  that  his  capital 
should  be  exempt  from  taxation  whether  invested  or  not,  and 
whether  the  securities  were  taken,  away  or  remained  here  for 
collection.  ( WiUimns  v.  Board  of  Supervisors^  78  N.  Y.  561 ; 
People  ex  rel.  v.  Comrs.  of  Taxes^  42  Hun,  560 ;  People  ex 
Tcl.  Cochrcme  v.  Coleman^  128  N.  Y.  524.)  The  foundation 
for  the  exemption  consists  in  the  fact  that  it  is  in  substance 
and  effect  foreign  capital  transmitted  for  investment  by  the 
foreign  capitalist.  This  is  no  such  case.  The  relator  is  agent 
of  the  owners  of  the  real  estate  lying  within  tliis  state,  and  they 
own  as  trustees  and  they  are  residents  of  England,  and  their 
SicKELs— Vol.  LXXXVIII.        50 
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C6&6ui  qtte  trust  is  also  a  resident  of  that  couDtry.  The  trust 
was  created  many  years  ago  and  a  sale  of  the  lands  brings  no 
capital  from  abroad.  No  funds  have  been  transmitted  by 
reason  of  these  sales  by  any  foreign  capitalist  for  purposes  of 
investment  or  otherwise.  On  the  contrary,  these  contracts 
represent  the  moneys,  or  some  part  thereof,  to  be  paid  the 
foreign  residents  through  their  agent  here,  as  the  purchase- 
price  of  lands  in  this  state  previously  owned  by  them  as 
trustees  under  a  trust  long  ago  created  and  known  to  all 
lawyers  in  western  New  York  as  tlie  trust  of  the  "  Pulteney 
Estate,"  and  so  described  in  the  record  in  this  case. 

Neither  the  letter  nor  the  spirit  of  either  of  the  above-cited 
statutes  applies  in  this  case. 

We  think  the  orders  of  both  the  General  and  Special  Terms 
are  erroneous  and  they  should  be  reversed,  and  the  assessment 
originally  made  by  the  defendants  should  be  sustained,  with 
costs  in  all  courts. 

All  concur. 

Orders  reversed. 


Henry  E.  Weed,  Kespondent,  v.  The   Hambukg-Brehen 
Fire  Insurance  Company,  Appellant. 

A  policy  of  fire  insurance  is  not  invalidated  by  the  fact  that  no  particular 
person  is  named  therein  as  the  assured. 

A  judgment  of  foreclosure  gives  to  the  plaintiff  no  new  or  increased  inter« 
est  in  the  mortgaged  premises;  his  status  is  simply  that  of  mortgagee 
until  a  sale  under  the  judgment. 

As  a  general  rule,  the  right  of  action,  in  case  of  a  written  contract,  follows 
the  legal  title,  and  the  party  to  whom,  by  its  terms,  it  is  to  be  performea 
is  the  one  entitled  to  maintain  an  action  thereon. 

R.  executed  to  plaintiff  a  mortgage  on  certain  real  estate  on  which  was  a 
grist-mill;  thereafter  he  executed  a  deed  conveying  the  premises  to  S.  in 
trust,  to  receive  the  rents  and  profits  thereof  until  sold  and  apply  the 
same  as  directed.  The  trustee  was  authorized  to  sell  and  apply  the 
net  proceeds  of  a  sale  to  the  payment  of  the  debts  of  R.,  and  to  recon- 
vey  any  residue  to  him.  R.  remained  in  possession,  claiming  to  own 
said  real  estate,  until  his  death;  he  died  intestate  and  insolvent.  Plain- 
tiff thereafter,  with  knowledge  of  the  trust  deed  and  without  consulta* 
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tioD  with  the  bein  or  administrators  of  R.,  procured  a  policy  of  insar-- 
ance  upon  the  mill  and  machinery,  he  paying  the  ptaniiim  himaelf,  by 
which  defendant  insured  ''the  estate"  of  R.;  loss,  if  any,  payable  to. 
plaintiff,  * '  mortgagee  as  his  interest  may  appear."    Plaintiff's  mortgage 
contained  no  provision  in  reference  to  insurance.    The  policy  contained 
a  condition  to  the  effect  that  if  the  exact  interest  of  the  insured  in  the- 
property  was  not  truly  stated,  it  would  be  void.    In  an  action  upon  the 
policy,  held,  that  a  finding  was  justified  that  the  word  ''estate"  was 
intended  to  and  did  cover  all  interests  in  the  property;  that  the  real 
estate  so  conveyed  by  R  remained  a  part  of  his  estate,  to  be  adminis- 
tered for  the  benefit  of  his  creditors;  and  that,  therefore,  the  exact 
interest  was  truly  stated  in  the  policy,  and  there  was  no  breach  of  the- 
condition. 

Weed  V.  L,  db  X.  FXre  Ins.  Co,  (116  N.  Y.  106),  distinguished. 

Prior  to  obtaining  the  policy,  plaintiff  had  obtained  judgment  in  an  action 
to  foreclose  his  mortgage,  but  no  sale  had  taken  place  under  it.  This 
judgment  was  not  mentioned  in  the  policy,  plaintiff  being  named  simply 
as  mortgagee.  Held,  that  there  was  no  misrepresentation,  or  omissioa 
to  mention  a  material  fact. 

In  the  mortgage,  the  complaint  and  the  proofs  of  loss,  plaintiff  appeared 
as  mortgagee  in  his  own  right,  and  upon  the  trial  he  testified  he  advanced 
the  money  as  security  for  which  the  mortgage  was  given.  Defendant 
aUeged  in  its  answer,  and  offered  to  prove  on  the  trial,  that  the  mortgage 
was  in  fact  executed  to  secure  a  bank,  of  which  plaintiff  was  president, 
for  advances  to  be  made  by  it,  and  that  plaintiff  had  no  interest  therein, 
but  that  it  was  made  to  and  held  by  him  "  in  trust  for  the  benefit  of  the 
bank,  and  not  otherwise,"  and  so  that  the  action  was  not  prosecuted  in 
the  name  of  the  real  party  in  interest.  There  was  no  offer  to  show  that 
the  bank  advanced  any  money  on  the  mortgage.  Hdd,  that  the  testi- 
mony was  properly  rejected;  that  it  was  immaterial  from  whence  the 
money  advanced  came,  as  the  right  of  action  to  enforce  payment  was  in 
plaintiff. 

It  »eem$  that  if  the  bank  advanced  the  money  and  plaintiff  took  the  mort^ 
gage  as  its  representative  and  trustee,  he  could,  under  the  Code  of  Civil 
Procedure  (§  449),  sue  as  trustee  of  an  express  trust,  without  alleging 
the  trust,  as  his  representative  capacity  nowhere  appeared  in  the 
transaction. 

The  policy  contained  a  provision  requiring  notice  of  a  loss  to  be  given 
"  forthwith."  No  notice  was  given,  but  proofs  of  the  loss  were  served 
nineteen  days  after  the  fire,  which  were  received  by  defendant  and 
retained,  and  it  requested  plaintiff  to  amend  them  from  time  to  time, 
without  any  objection  or  suggestion  that  proper  notice  had  not  been 
given.  Held,  that  a  finding  was  justified  that  defendant  had  waived 
the  preliminary  notice;  that  if  it  intended  to  claim  a  forfeiture  because 
of  the  omission,  it  should  have  taken  its  position  promptly,  and  not  hav^ 
put  the  assured  to  the  expense  of  complying  with  other  conditions. 
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The  proofs  of  loss  were  made  by  plaintiff,  the  administrator  and  one  of 
the  heirs  of  R.  No  objection  was  made  to  them  on  the  ground  that  any 
other  person  should  have  Joined  in  making  them.  Held,  that  an  objec- 
tion on  trial  that  the  proofs  were  not  sufficient,  because  not  made  by  any 
person  authorized  to  make  them,  was  untenable. 

Reported  below,  61  Hun,  110. 

(Irgued  May  5,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
"Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  July  11,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

This  was  an  action  upon  a  policy  of  insurance  issued  by  the 
•defendant. 

On  tlie  30th  day  of  October,  1873,  Orson  Richards  executed 
to  the  plaintiff  a  mortgage  upon  his  grist-mill  at  Sandy  Hill 
in  this  state,  to  secure  the  payment  within  three  years  of  all 
advances  to  be  made  by  the  plaintiff  to  him,  and  all  bills, 
•drafts  and  notes  on  which  he  sliould  be  maker,  indorser,  drawer 
■or  acceptor  which  the  plaintiff  should  thereafter  discount  for 
him,  with  interest  thereon.  On  the  1st  day  of  May,  1875, 
Kichards  executed  and  delivered  a  deed  to  Dean  Sage,  convey- 
ing to  him  the  grist-mill  and  other  real  estate,  in  trust,  to 
have,  hold,  enjoy  and  dispose  of  the  same,  and  receive  the 
rents,  issues,  profits  and  proceeds  thereof  so  long  as  the  real 
•estate,  or  any  portion  thereof,  should  remain  unsold  and  undis- 
posed of  under  the  provisions  and  in  pursuance  of  the  trusts 
in  the  deed  contained,  and  until  such  period  to  make  applica- 
tion of  the  rents,  issues  and  profits  of  the  real  estate  as  in  the 
ileed  later  provided  ;  and  further,  in  trust,  to  make  sale  of  the 
whole  or  any  }x>rtion  of  the  real  estate  at  such  time  or  times 
as  to  him,  the  trustee,  might  seem  best,  for  casli  or  upon  credit, 
or  partly  for  cash  and  partly  upon  credit,  or  to  otherwise  dis- 
p4>se  of  the  same ;  and  after  payment  of  all  specific  liens  and 
incumbrances  on  the  real  estate,  to  make  application  of  the 
remaining  proceeds  and  all  the  money  and  property  received 
•by  him,  first  to  the  payment  of  the  expenses  and  commissions 
«of  the  trustee,  and  then  to  the  payment  of  all  the  debts  of 
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Richards,  jfnro  rata,  and  the  residue  of  the  property  was  to  be 
reconveyed  by  the  trustee  to  Eichards.  It  does  not  appear- 
what,  if  anything,  tlie  tnistee  ever  did  under  the  trust  deed. 
Kiehards  remained  in  possession  of  the  real  estate,  claiming  to 
own  the  same  until  his  death,  September  4,  1879.  He  died 
intestate,  insolvent,  not  having  real  and  personal  property  suf- 
ficient to  pay  his  debts,  and  leaving  a  widow  and  three  chil- 
dren, all  residing  at  Sandy  Hill.  The  widow  and  a  son,  Fber 
Richards,  were  appointed  administrators  of  the  estate  of  the- 
intestate,  and  the  widow  died  in  May,  1881.  On  the  24th 
day  of  November,  1881,  the  plaintiff  procured  a  policy  of 
insurance  from  the  defendant  upon  the'  grist-mill  and  the- 
machinery  therein,  by  which  policy  it  insured  tlie  ^'  Estate  of 
O.  Richards  against  loss  or  damage  by  fire  to  the  amount  of 
$1,000  ;  $750  on  their  frame  water  power  grist-mill  building,, 
$250  on  fixed  and  movable  machinery,  shafting,  pulleys, 
hangers  and  other  machinery  therein ;  loss,  if  any,  payable  ta 
Henry  E.  Weed,  mortgagee,  as  his  interest  may  appear."  No 
mention  was  made  in  die  policy  of  the  tioist  deed. 

The  plaintiff  procured  the  policy  without  consultation  with 
the  heirs  or  administrators  of  Richards,  and  paid  the  premium 
for  the  same  with  his  own  money.  The  mortgage  to  him  did 
not  contain  any  provision  about  the  insurance  of  the  property^ 
and  did  not  authorize  the  mortgagee  to  insure  the  property  at 
the  expense  of  the  mortgagor.  The  property  insured  was. 
destroyed  by  fire  on  the  4th  day  of  February,  1882,  and  at 
that  time,  and  also  at  the  time  of  the  insurance,  there  was  due 
upon  the  mortgage  about  $12,000. 

The  plaintiff  brought  this  action  to  recover  upon  the  policy, 
and  upon  the  trial  at  the  close  of  the  evidence  the  couri 
directed  a  verdict  in  his  favor. 

Further  facts  are  stated  in  the  opinion. 

J..  H,  Sa/wyer  for  appellant.     There  is  no  proof  of  the  serv 
ice  upon  the  defendant  of  the  notice  of  loss  required  by  the 
terms   of  the  policy.     {Inman  v.  W.  Ins.   Co.^  12  Wend^ 
460;  Whiiehurst  v.  Zf.   O.  Ins.   Co.,  7   Jones'  Law,  433; 
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J£dwards  v.  Z.  Ins.  Co,,  75  Penn.  St.  378 ;  Trask  v.  S.  F. 
Ins.  Co.,  29  id.  198 ;  B.  Iris.  Co.  v.  BurweU,  44  Ind.  460 ; 
Brown  V.  L.  Ass.  Co.,  40  Hun,  101 ;  N.  Y.  C.  Ins,  Co,  v. 
If.  P.  Ins.  Co.,  20  Barb.  468.)  No  sufficient  proofs  of  loss 
was  ever  served  on  the  defendant.  (  Weed  v.  L.  dk  L.  F.  Ins, 
Co.,  116  K  Y.  114;  Grosvmor  v.  A.  Ins.  Co.,  17  id.  394;  S. 
Ins.  Co.  V.  MaoLckers,  38  N.  J.  L.  614.)  The  trial  court  erred 
in  excluding  evidence  offered  by  the  defendant  that  the  plain- 
<tiff  was  not  the  owner  of  the  mortgage  in  question,  but  that 
the  same  was  made  to  secure  loans  made  by  the  Manufacturers' 
National  Bank  of  Troy,  and  held  by  the  plaintiff  as  trustee 
for  the  bank.  (Code  Civ.  Pro.  §  449.)  The  acceptance  by 
the  plaintiff  of  the  policy  of  insurance  naming  the  ^^  estate  of 
'O.  Xlichards "  as  the  insured,  and  describing  the  property  as 
their  "  frame  water-power  grist-mill  building  and  machinery 
therein,"  was  a  warranty  on  the  part  of  the  plaintiff  that  the 
interest  of  said  estate  in  the  property  was  absolute,  and  this 
ivarranty  being  untrue,  there  could  be  no  recovery  upon  the 
policy.  (  Weed  v.  L.  <6  L.  F.  Ins.  Co.,  116  K  Y.  106.)  The 
•question  of  whether  the  deed  of  trust  executed  by  Orson  Rich- 
ards and  his  wife  to  Dean  Sage  was  a  valid  deed,  and  conveyed 
to  Sage  the  legal  title  to  the  property  mentioned  and  described 
in  the  deed,  including  the  property  described  in  the  policy  of 
insurance,  has  been  presented  to  and  passed  upon  by  this  court 
and  is  res  adjudieata.  ( Weed  v.  L.  <&  L.  F.  Ins.  Co.,  116 
N.  Y.  106.)  The  trust  deed  executed  by  Orson  Bichards  and 
-his  wife  in  their  life-time  to  Dean  Sage  was  a  valid  deed  of 
trust  under  section  55,  article  2,  chapter  1,  part  2  of  the  Revised 
Statutes,  and  upon  its  acceptance  by  Sage,  the  trustee,  con- 
veyed to  and  vested  in  him  the  legal  title  and  estate  of  all  the 
lands  mentioned  and  described  in  said  deed,  including  the 
property  in  question  in  this  action.  (1  Perry  on  Trusts,  §  305 ; 
Id.  68,  §  82 ;  Pom.  Eq.  Juris.  §§  153,  374,  989,  991 ;  Scuvage 
V.  H.  Ins,  Co.,  52  K  Y.  502 ;  Perry  v.  Z.  Ins,  Co.,  61  id 
214 ;  2  R.  S.  728,  §  55 ;  Donovan  v.  Van  DeMwrk,  78  N.  T- 
244.)  The  trust  to  sell  lands  for  the  payment  of  debts  is  one 
of  the  few  trusts  reserved  by  the  Revised  Statutes,  and  the 
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one  where,  especially  to  carry  out  the  terms  of  the  trust,  it  is 
necessary  that  the  legal  title  should  vest  in  the  trustee,  and 
that  it  should  not  be  construed  as  a  power  in  trust,  {ffeer- 
mans  v.  Robertson^  64  N.  Y.  332,  342.)  The  conveyance  to 
Dean  Sage  contains  no  provisions  whatever  not  warranted  by 
the  statute.  {Darling  v.  Roget^s,  22  Wend.  483,  486,  491 ; 
Irving  v.  DeKay^  9  Paige,  521,  527 ;  5  Den.  646  ;  Savage  v. 
Ry/mham^  17  N.  Y.  561,  576 ;  Harrison  v.  Ha/rrison^  36  id. 
543,  547,  548 ;  Henderson  v.  Henderson^  113  id.  1, 14 ;  Wood- 
ga4>e  v.  Fleet^  44  id.  20.)  The  deed  to  Dean  Sage  was  not  void 
as  against  creditors.  {R.  W.  Co.  v.  Fielding^  101  N.  Y.  504, 
508,  509 ;  Knapp  v.  McOowa/n,  96  id.  75,  86,  87  ;  Tiemeyer 
V.  Tumqnist,  85  id.  516,  522,  523 ;  Haynes  v.  Rrooks,  116 
id.  487,  491 ;  Hine  v.  Rowe^  114  id.  350 ;  Crook  v.  Rinds- 
Acfpfy  105  id.  476,  488 ;  Rostwick  v.  Menck,  40  id.  383.)  But 
even  had  this  deed  been  void  as  against  creditors,  it  was  valid 
as  between  the  parties  themselves,  and  under  the  conditions  of 
the  policy  rendered  the  same  void.  {Treadway  v.  H.  M.  Ins. 
Co,,  29  Conn,  68 ;  Raldwin  v.  P.  Ins.  Co.,  60  N.  H.  164.) 
The  exact  interest  of  the  assured,  the  estate  of  O.  Kichards,  in 
the  property,  at  the  time  of  the  issuing  of  the  policy,  was  not 
truly  stated  in  the  policy.  {Lasher  v.  S.  J.  F.  d:  JC  Ins.  Co., 
86  K  Y.  423 ;  Weed  v.  Z.  cfe  Z.  F.  Ins.  Co.,  116  id.  106 ; 
jMsher  V.  N.  Ins.  Co.,  18  Hun,  98  ;  Rohrhack  v.  G.  Ins.  Co,, 
€2  N.  Y.  47,  60.)  The  statement  in  the  policy  that  Henry  E. 
Weed  was  a  mortgagee  is  a  misrepresentation  that  avoids  the 
policy.  {Graham  v.  F.  Ins.  Co.,  87  N.  Y.  69 ;  Cole  v.  G. 
Ins.  Co.,  99  id.  36 ;  Ai-mour  v.  T.  F.  Ins.  Co.,  90  id.  456 ; 
Lasher  v.  S.  J.  F.  &  M.  Ins.  Co.,  86  id.  423 ;  Weed  v.  Z.  cfe 
Z.  F.  Ins.  Co.,  116  id.  106.) 

G.  R.  Wellington  for  respondent.  Each  party  having  asked 
the  court  to  direct  a  verdict,  the  verdict  stands  as  a  verdict  of 
the  jury,  and  must  be  sustained  if  there  is  any  evidence  to 
support  it.  {Sutter  v.  Vamderveer,  122  N.  Y.  653 ;  Dillon  v. 
Cockcroft,  90  id.  649;  Provost  v.  McEnm^oe,  102  id.  650.) 
The  interest  intended  to  be  insured  by  this  policy  was  the 
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interest  of  the  mortgagee.  {Trotohridge  v,  Tloran^  78  X.  Y. 
442 ;  Ilaight  v.  Mayor^  etc.^  99  id.  284 ;  Clinton  v.  //.  J^\ 
Ins.  Co,,  45  id.  G60 ;  Thmmui  v.  M.  F.  Jns.  Co.,  34  Ilun,  219  ; 
Pitney  v.  G.  F.  Ins.  Co.,  65  X.  Y.  C ;  Dakin  v.  L.  Co.,  77 
id.  600 ;  Van  Alien  v.  F.  J.  S.  Co.,  10  Hun,  397.)  The  defend- 
ant  did  not,  and  under  its  answer  cannot,  prove  that  "  estate 
of  O.  Richards  "  means  "  heirs  of  O.  Richards."  {Marks  v. 
JSr.  F.  his.  Co.,  24  Hun,  565 ;  91  N.  Y.  663 ;  Van  SeAaick  y. 
N.  Ins.  Co.,  68  id.  434 ;  Woodruff  v.  7.  F.  Ins.  Co.,  83  id. 
133  ;  Stein  v.  N.  F.  Ins.  Co.,  89  id.  316 ;  Baley  v.  //.  F.  Lis. 
Co.,  80  id.  23.)  If  it  be  suggested  that  under  this  construction 
of  the  meaning  of  the  expression,  the  administrator  had  no 
insurable  interest  in  this  property,  I  reply  that  no  such  ground 
appears  in  defendant's  motion  for  a  nonsuit ;  and  second,  that 
an  administrator  of  an  insolvent  estate  has  an  insurable  interest 
in  tlie  real  estate.  {Herkimer  v.  Rice,  27  N.  Y.  163 ;  Cone 
V.  iT.  F.  Ins.  Co.,  60  id.  619 ;  Wood  on  Fire  Ins.  540 ;  Lazarus 
V.  Com.  Ins.  Co.,  19  Pick.  81.)  The  expression  "  estate  of  O. 
Kichards  "  is  broad  enough  to  cover  truly  the  interest  of  Dean 
Sage  as  trustee.  The  trust  deed  is  void.  The  title  remained 
in  Orson  Richards  and  descended  to  his  heirs.  (2  R.  S.  chap. 
1,  art.  2,  §§  55,  58,  59 ;  Rapalee  v.  St&wart,  27  N.  Y.  315 ; 
Cooke  V.  PlaU,  98  id.  38 ;  N.  Y.  D.  D.  Co.  v.  StiUman,  30 
id.  194;  Chamberlain  v.  Taylor,  105  id.  192;  Darling  v. 
Rogers,  22  Wend.  483  ;  TiUen  v.  Green,  40  N.  Y.  S.  R.  512.) 
The  deed  is  void  imder  the  Statute  of  Uses  and  Trusts,  and  no 
title  passed  to  the  trustee,  because  the  deed  is  void  upon  its 
face  as  against  creditors.  {Rapalee  v.  Stewart,  27  N.  Y.  310.) 
A  trustee  of  an  express  trust  may  sue  alone.  (  Walsh  v.  W. 
M.  Ins.  Co.,  32  N.  Y.  427 ;  Hoe  v.  Christie,  51  id.  270.)  It 
was  competent  for  the  jury  to  find  that  the  defendant  waived 
the  omission  on  the  part  of  the  assured  to  give  the  defendant 
notice  of  loss  forthwith.  {Brothere  v,  C  Ins.  Co.<^  20  N,  Y.  S. 
R  207 ;  121  N,  Y.  659.) 

Eabl,  Ch.  J.     The  policy  contained  this  provision :  "  If 
the  exact  interest  of  the  insured  in  the  property,  whether  as 
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owner,  trastee,  consignee,  factor,  agent,  mortgagee,  lessee,  or 
otherwise,  be  not  tnily  stated  in  the  policy,  then,  and  in  every 
such  case,  this  policy  shall  be  void  ;"  and  the  principal  conten- 
tion of  the  defendant  is  that  the  policy  was  void,  because  the 
facts  in  reference  to  the  trust  deed  were  not  truly  stated 
therein. 

The  solution  of  the  question  raised  by  this  contention 
depends  upon  the  scope  and  meaning  to  l)e  given  to  the  words 
"  Estate  of  O.  Richards "  contained  in  the  policy. 

The  policy  was  valid,  although  no  particular  person  was 
named  therein  as  the  assured.  (Clinton  v.  Hope  Insurance 
Co.,  46  N.  Y.  454;  ^Yeed  v.  L.  c&  Z.  Fire  Ins.  Co.,  116  id. 
106.) 

What  is  the  precise  significance  of  the  word  "  estate,"  when 
used  as  it  is  here,  has  not  been  determined  in  any  case,  and 
the  law  has  not  assigned  to  it  any  definite  meaning.  It  is  an 
indeterminate  word,  the  precise  meaning  of  which  is  to  be 
ascertained  from  the  circumstances  under  which  it  is  used. 
It  may  be  used  to  represent  the  interest  of  administrators 
in  personal  estate,  or  the  interest  of  widow  and  heirs  in 
real  estate,  or  the  interest  of  all  these  in  both  personal  and 
real  estate,  and  the  scope  to  l)e  given  to  it  will  depend  largely 
upon  the  persons  who  procured  the  policy,  and  the  purpose  for 
which  it  was  procured.  Here  the  plaintiff  knew  of  the  trust 
deed.  He  needed  an  insurance  covering  all  the  interests  in 
the  property.  He  could  have  had  no  purpose  to  insure  any 
particular  or  limited  interest.  It  was  difficult,  if  not  impos- 
sible, to  specify  what  particular  interest  the  administrator  or 
the  heirs  or  the  trustee  had,  and  hence  the  comprehensive 
word  "  estate  "  was  used  to  cover  all  the  interests.  The  plain- 
tiff procured  this  insurance  through  an  insurance  broker,  and 
it  does  not  appear  that  he  had  any  negotiation  in  reference 
thereto  with  the  defendant  or  its  agent.  He  must,  therefore, 
be  presumed  to  have  cRosen  the  phrase  inserted  in  the  policy, 
and  the  defendant  assented  to  it  and  must  be  held  to  have 
assented  to  its  use  in  the  most  comprehensive  sense  that  will 
give  validity  to  the  policy.  In  the  absence  of  proof  it  cannot 
SiOKELS— Vol,  LXXXVIU.       51 
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be  assumed  that  the  defendant  used  the  phrase  in  any  restricted 
sense  and  certainly  not  in  a  sense  which  would  render  the 
policy  void  ab  initio.  The  estate  of  one  who  dies  intestate 
may  mean  all  the  property  which  he  leaves  for  his  widow, 
heirs,  next  of  kin  and  creditors  —  the  whole  body  of  his  prop- 
erty as  he  leaves  it  at  his  death.  His  creditors  have  the  pri- 
mary lien  and  claim  thereon  —  first  upon  the  personal  prop- 
erty, and  if  that  be  not  sufficient,  then  upon  his  real  estate, 
and  by  appropriate  proceedings  the  creditors  can  enforce  their 
<slaims  against  both  the  personal  and  real  estate.  The  real 
estate  conveyed  by  Richards  to  Sage  remained  a  part  of  his 
estate.  Sage  had  no  personal  interest  in  it.  It  was  not  con- 
veyed to  him  for  his  benefit.  During  the  life  of  Richards  he 
was  bound  to  administer  it  for  his  benefit  in  the  payment  of 
his  debts  as  directed  in  the  trust  deed,  and  to  return  the  balance 
to  him,  and  after  his  death  if  there  was  any  balance  he  was 
bound  to  return  it  to  his  heirs  as  a  part  of  his  estate.  If  this 
real  estate  was  not  a  }K>rtion  of  the  estate  of  Richards  to  whose 
estate  did  it  belong?  It  did  not  belong  to  the  estate  of  Sage. 
It  was  to  go  under  the  trust  deed  precisely  where  it  would 
have  gone  if  the  trust  deed  had  not  been  executed,  to  wit,  to 
the  creditors.  It  was  a  part  of  Richards'  estate  to  be  admin- 
istered for  the  benefit  of  his  creditors,  just  as  it  could  have 
been  by  his  administrator  if  the  trust  deed  had  not  been 
executed.  Therefore,  the  words,  "  Estate  of  O.Richards" 
were  comprehensive  enough  to  include  all  the  interests  in  the 
property  left  by  Richards,  and  among  them  those  covered  by 
the  trust  deed.     All  the  property  belonged  to  the  "  estate." 

There  was  thus  no  defect  in  or  qualification  to  the  title  of 
the  estate,  and  the  exact  interest  in  the  property  insured  was 
truly  stated  in  the  policy  when  it  was  represented  as  belonging 
to  the  estate.  At  least  we  think  this  was  a  possible  view  of  the 
evidence  which  the  trial  judge  could  take,  and  that,  therefore, 
it  is  sufficient,  so  far  as  concerns  thiS  point,  to  uphold  the 
judgment  In  Clinton  v.  Hope  Inaurwnce  Gompwny  {supra) 
the  policy  was  procured  by  an  administratrix  upon  real  and 
personal  property  on  her  behalf  and  for  the  benefit  of  the 
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widow  and  heirs  of  the  intestate,  and  the  premium  was  paid 
ont  of  the  estate,  and  it  insured  '^  The  £state  of  Daniel  Boss." 
Evidence  was  given  showing  that  tlie  intention  of  the  pr^rties 
was  to  effect  an  insurance  upon  both  real  and  personal  prop- 
erty for  the  benefit  of  the  widow  and  children  of  the  intestate, 
and  it  was  held  that  the  policy  covered  the  interests  of  the 
administratrix,  widow  and  children  in  the  property  insured 
and  destroyed  by  tire ;  that  they  were  sufficiently  described 
under  the  words  "  Estate  of  Daniel  Boss ; "  that  where  the 
designation  of  the  assured  may  be  applicable  to  several  per- 
sons, or  if  the  description  of  the  assured  is  insufficient  or 
ambiguous,  so  that  it  cannot  be  understood  without  explana- 
tion, extrinsic  evidence  may  be  resoi'ted  to  to  ascertain  the 
meaning  of  the  contract,  and  that  when  thus  ascertained  it  will 
be  held  to  apply  to  the  interests  intended  to  be  covered  by  it, 
and  they  will  be  deemed  to  be  comprehended  within  it  who 
were  in  the  minds  of  the  contracting  parties.  Nothing  decided 
in  the  case  of  Weed  v.  Z.  c6  Z.  Fire  Ins.  Co.  (supra)  is 
adverse  to  the  views  we  have  expressed.  The  action  in  that 
case  was  by  this  plaintiff  to  recover  upon  another  policy  taken 
by  him  upon  the  same  property,  and  one  of  the  conditions  in 
that  policy  was  that  "  if  the  interest  of  the  insured  in  the 
property  be  any  other  than  the  entire  unconditional  and  sole 
ownership  of  the  property  for  the  use  and  benefit  of  the 
insured,  *  *  *  it  must  be  so  represented  to  the  company 
and  so  expressed  in  the  written  part  of  this  policy,  otherwise  the 
policy  shall  be  void."  There  the  trust  deed  to  Sage  was  not  com- 
municated to  the  insurance  company,  and  was  in  no  way  referred 
to  or  mentioned  in  the  policy,  and  the  policy  was  on  that  account 
held  void.  There  the  evidence  upon  the  trial  was  different 
from  that  given  upon  the  trial  of  this  action  and  the  case 
came  betore  the  General  Term  upon  appeal  from  a  judgment 
in  favor  oi  the  plaintiff,  entered  upon  the  report  of  e.  referee, 
who,  among  other  facts,  found  that  at  the  time  of  the  issuing 
of  the  policy  the  interest  ot  the  "  estate  of  O.  Eichards  "  in 
the  property  insured  was  not  "  the  entire  unconditional  and 
sole  ownership  thereof  for  the  use  and  benefit  of  the  assured." 
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That  iinding  was  regarded  as  binding  upon  the  plaintiff,  and 
in  the  end  it  defeated  his  action.  Here  there  was  no  finding 
adverse  to  the  plaintiff,  and  he  is  entitled  to  every  inference 
which  can  be  drawn  from  the  evidence  in  his  favor.  It  was 
well  said  in  that  case  that  such  a  construction  should  be 
adopted  as  will  uphold  the  whole  contract  and  give  effect  to 
all  its  provisions  in  preference  to  one  that  will  render  some  of 
its  provisions  nugatory  ;  and  that  the  court  should,  therefore, 
endeavor  to  give  to  the  phrase  ^^  estate  of  O.  Bichards"  such 
meaning  as  will  hannonise  it  with  the  condition  of  the  policy, 
if  it  can  do  so  without  doing  violence  to  the  words  used ;  and 
the  learned  judge  writing  the  opinion,  said  :  "Applying  these 
rules  of  construction  to  the  evidence  in  this  case,  it  leaves  no 
reasonable  doubt  as  to  the  persons  intended  by  the  expression 
*  estate  of  O.  Richards.'  No  doubt  the  phrase  might  include 
the  administrator.  So  it  might,  without  doing  violence  to 
language,  include  the  trustee  under  the  Sage  deed.  But  the 
question  here  is  who  did  the  defendant  intend  to  designate  ? 
It  could  not  have  been  the  trustee,  as  the  agent  had  no  knowl- 
edge of  the  Sage  deed ;  nor  do  I  think  it  was  intended  to 
include  the  administrator."  And  he  came  to  the  conclusion, 
upon  the  evidence  in  that  case  that  the  intention  of  the  parties 
to  that  policy  was  to  insure  the  heirs  of  Richards,  ^^ho  suc- 
ceeded upon  his  death  to  his  title,  and  that  in  consequence  of 
the  trust  deed  they  had  no  title.  It  is  sufficient  to  say  that  in 
this  action  *the  evidence  is  different,  and  that  it  is  a  possible 
and  allowable  inference  that  the  intention  was  to  insure  all 
the  interests  which  comprehended  and  represented  the  estate 
of  Richards. 

We  have  thus  far  proceeded  upon  the  assumption  that  the 
trust  deed  was  valid  and  sufficient  to  pass  the  title  of  the  prop- 
erty to  the  trustee.  But  we  do  not  determine  whether  it  was 
valid  or  not,  as  it  is  wholly  immaterial.  If  it  was  not  valid 
then  the  title  remained  in  Richards  at  the  time  of  his  death 
and  passed  as  his  unqualified  estate  to  his  widow  and  heirs. 

But  other  objections  are  made  to  this  recovery  which  must 
be  noticed. 


1892.]  Weed  v.  H.  B.  F.  Ins.  Co.  405 

Opinion  of  the  Court,  per  EiOiL,  Ch.  J. 


The  plaintiff  commenced  an  action  for  the  foreclosure  of  his 
mortgage  in  1877  and  judgment  of  foreclosure  was  entered  in 
that  action.  No  sale  took  place  under  the  judgment,  and  at 
the  time  of  the  insurance  the  plaintiff  held  both  the  mortgage 
and  the  judgment.  The  judgment  was  not  mentioned  in  the 
policy,  and  the  plaintiff  was  simply  named  as  mortgagee,  and 
hence  it  is  claimed  that  there  was  a  misrepresentation  and 
omission  to  mention  a  material  fact.  We  think  the  plaintiff 
remained  mortgagee  in  every  real  sense,  notwithstanding  the 
judgment  That  was  simply  one  of  the  steps  in  a  proceeding 
to  foreclose  and  realize  upon  the  mortgage.  It  gave  the  plain- 
tiff no  new  right  except  the  right  to  sell  the  mortgaged  prop- 
erty for  the  satisfaction  of  the  mortgage.  It  did  not  satisfy  or 
destroy  the  mortgage  and  it  gave  the  plaintiff  no  new  or 
increased  interest  in  the  property.  There  was,  therefore,  no 
material  misrepresentations  as  to  the  mortgage. 

In  the  mortgage,  the  oomplaint  and  the  proofs  of  loss,  the 
plaintiff  appears  as  the  mortgagee  in  his  own  right.  He 
alleges  in  his  complaint  that  he  advanced  upon  the  security  of 
the  mortgage  upwards  of  $15,000.  The  defendant,  in  its 
answer,  denied  that  the  plaintiff  advanced  any  money  upon 
the  mortgage,  or  that  he  ever  owned  it,  and  alleged  that  it 
was  made  and  executed  to  secure  the  Manufacturers'  National 
Bank  of  Troy  for  such  loans  and  advances  as  might  be  made 
by  it  to  or  for  the  benefit  of,  or  at  the  request  of  Kichards, 
and  that  the  plaintiff  had  no  interest  in  the  mortgage ;  that  if 
the  mortgage  was  executed  to  and  in  the  name  of  the  plaintiff 
as  mortgagee,  it  was  so  made  and  held  by  the  plaintiff  in  trust, 
secret  or  otherwise,  for  the  benefit  of  the  bank,  and  not  other- 
wise, and  that  this  action  is  not  prosecuted  in  the  name  of  the 
real  party  in  interest.  Upon  the  trial,  the  plaintiff  proved 
the  mortgage,  and  testified  that  he  advanced  to  Richards  upon 
the  mortgage  upwards  of  $15,000.  Upon  his  cross-examina- 
tion, he  testified  that  he  was  formerly  president  of  the  bank 
for  many  years.  The  defendant's  counsel  asked  him  this  ques- 
tion: "Can  you  tell  me  when  you  were  president?"  This 
was  objected  to  on  the  part  of  the  plaintiff  as  immaterial  and 
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as  not  the  subject  of  cross-examination,  and  the  trial  judge 
sustained  the  objection.  Defendant's  counsel  then  offered  to 
prove  that  the  mortgage  "  was  not  at  the  time  of  the  commence- 
ment of  the  action,  and  never  had  been  in  fact  owned  by  the 
plaintiff ;  that  the  mortgage  was  made  and  executed  to  secure 
the  Manufacturers'  National  Bank  of  Troy  for  such  loans  and 
advances  as  might  be  made  by  the  bank  at  the  request  of,  or 
to  or  for,  the  benefit  of  said  Eichards ;  and  that  said  Henry 
E.  Weed,  the  plaintiff  in  this  action,  had  no  interest  in  said 
mortgage,  and  that  the  same  was  made  to  and  held  by  the 
plaintiff  in  trust  for  the  benefit  of  the  bank,  and  not  other- 
wise." The  plaintifFs  counsel  objected  to  this  evidence  as 
immaterial,  and  the  judge  sustained  the  objection,  and  it  is 
claimed  that  in  excluding  this  evidence,  he  committed  error. 
There  was  no  offer  to  prove  that  the  plaintiff  did  not,  as  he  testi- 
fied, in  fact  advance  the  money  upon  the  mortgage.  We  have 
thus  these  facts :  The  plaintiff  took  the  mortgage  in  his  own 
name.  He  advanced  the  money  upon  the  mortgage  and  took 
the  policy,  making  it  payable  to  himself  as  mortgagee,  and  he 
paid  the  premium  of  insurance.  There  was  no  offer  to  show 
that  the  bank  had  advanced  any  money  upon  the  mortgage. 
Under  such  circumstances  it  is  difficult  to  perceive  what  the 
defendant  meant  to  prove  or  could  prove  to  show  that  the 
plaintiff  was  not  the  real  party  in  interest  in  the  mortgage  and 
the  policy.  But  if  we  assume  that  the  offer  was  to  show  that 
the  plaintiff  advanced  the  money  upon  the  mortgage  in  some 
way  as  the  representative  and  trustee  of  the  bank,  doing  the 
business  in  his  own  name,  and  possibly  (there  being  no  proof 
upon  the  subject)  not  disclosing  his  representative  capacity  to 
Kichards,  then  as  between  him  and  Kichards  the  liability  of 
Bichards  was  to  him,  and  the  contracts  with  Richards  were 
his  contracts.  The  source  from  which  the  money  came  did 
not  concern  Richards.  He  received  the  money  under  a 
contract  with  the  plaintiff  and  agreed  to  pay  the  plaintiff, 
and  gave  him  the  mortgage  to  secure  payment  to  him. 
The  transactions  were  between  these  two  persons,  and  the 
right  of  action  to  enforce  payment  and  the  mortgage  were 
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in  the  plaintiff.  He  could  at  least  sue  as  the  trustee  of 
on  express  trust,  under  section  499  of  the  Code,  and  this 
he  could  do  without  alleging  the  trust,  as  Iiis  representative 
capacity  did  not  any  where  appear  in  the  transactions  It 
is  a  general  rule  of  law  that  in  the  case  of  written  contracts 
the  right  of  action  follows  the  legal  title,  and  the  party  entitled 
to  maintain  an  action  upon  a  written  contract  is  the  one  to 
whom,  by  its  terms,  it  is  to  be  performed.  {Considerant  v. 
BriOmne,  22  N.  Y.  389 ;  Noe  v.  ChriMee,  61  id.  270 ;  Pitney 
V.  Olena  Falls  Ins.  Co.^  66  id.  6.) 

The  fire  took  place  on  the  4:th  day  of  February,  1882.  It 
does  not  appear  that  any  notice  of  the  loss  was  given  to  the 
defendant  But  proofs  of  the  loss  were  served  upon  it  about 
the  twenty-third  day  of  February,  and  it  claims  that  the  plain- 
tiff cannot  recover  upon  the  policy  because  he  did  not  forth- 
with give  notice  of  the  loss  as  required  by  the  policy.  There 
can  be  no  doubt  that  the  proofs  of  loss  served  upon  an  insur- 
ance company  are  a  sufficient  notice  of  the  loss  if  served  in 
time.  In  the  absence  of  special  circumstances  justifying 
delay  it  cannot  be  said  that  a  notice  of  loss  served  nineteen 
days  after  a  fire  is  "  forthwith."  But  the  word  '*  forthwith" 
in  such  cases  must  have  a  reasonable  construction.  The  assured 
must  have  a  fair  opportunity  to  serve  his  notice  and  a  delay  of 
a  few  days,  depending  as  to  the  length  of  time  upon  all  the 
circumstances  of  the  case,  ought  not  to  defeat  a  recovery  upon 
the  policy.  So,  too,  if  the  insurance  company  intends  to  claim 
that  the  notice  of  loss  was  not  served  in  time  it  should  take  its 
position  promptly  and  not  put  the  assured  to  the  expense  of 
complying  with  other  conditions  in  the  policy  upon  the 
assumption  that  adequate  notice  had  been  given.  Here  the 
proofs  of  loss  were  received  and  retained  without  any  objec- 
tion that  the  proper  notice  of  loss  had  not  been  given.  Not 
only  this,  but  the  defendant  requested  the  plaintiff  to  amend 
his  proofs  from  time  to  time  without  any  suggestion  that  the 
proper  notice  hfid  not  been  given.  The  defendant  had  undoubt- 
edly obtained  tlirough  its  agent  early  notice  of  the  loss  and 
was  satisfied  with   that.     Under  all  the  circumstances  the 
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defendant  may  properly  be  held  by  its  conduct  to  have  waived 
tlie  preliminary  notice  of  loss. 

The  defendant  makes  the  further  objection  that  the  proofs 
of  loss  were  not  sufficient  in  that  they  were  not  made  by  any 
person  authorized  to  make  them.  They  were  made  by  the 
plaintiff  and  by  the  administrator  and  one  of  the  heirs  of 
Richards,  and  it  does  not  appear  that  the  defendant  objected 
to  them  on  the  ground  that  any  other  person  should  join  in 
making  them.  If  the  defendant  claimed  that  the  trustee  Sage, 
or  any  other  person  should  join  in  making  them,  it  should 
have  specified  the  objection  so  that  the  plaintiff  could  obviate  it. 

We,  therefore,  reach  the  conclusion  that  the  judgment  should 
be  affirmed. 

All  concur. 

Judgment  affirmed.' 

133    408' 

y^-^         Patrick  E.  Walsh,  Appellant,  v.  The  Mutual  Life  Insur- 
ance Company,  Respondent. 

Defendant  issued  a  policy  of  insurance  upon  the  life  of  T.  for  the  sole  use 
of  his  wife,  the  amount  to  be  paid  upon  his  death  to  her,  if  living,  "and 
if  not  living,  to  her  children.*'  T.  and  his  wife  at  the  time  had  three 
children  living.  B.,  a  daughter,  died  first,  intestate,  leaving  a  husband 
and  children;  then  the  wife  died;  then  8.,  a  son,  died  intestate,  leaving  a 

•  widow  and  children,  and  then  T.  died,  leaving  C,  a  daughter,  surviving. 
In  an  action  upon  the  policy  brought  by  plaintiff,  as  assignee  of  C,  and 
of  the  administratrix  of  S.,  held,  that  B.  had  simply  a  contingent  interest 
in  the  property,  which  terminated  upon  the  happening  of  the  contin- 
gency, i.  e. ,  her  death  prior  to  that  of  her  mother,  and  so  no  interest  was 
transmitted  to  her  personal  representative;  that  upon  the  death  of  the 
motlier,  all  interest  in  the  policy  vested  at  once  in  her  children  then 
living;  and  so,  that  plaintiff  was  entitled  to  recover. 

WliiUhead  v.  N.  T.  Life  Ins.  Co.  (102  N.  Y.  143),  explained. 

The  difference  pointed  out  between  the  rules  governing  such  a  case  where 
a  contractual  relation  exists  between  the  parties,  and  those  applicable 
to  a  case  relating  to  the  vesting  of  an  estate  created  by  will. 

WitUh  V.  M.  L.  Im.  Co.  (61  Hun,  91),  reversed. 

(Argued  May  4,  1892;  decided  May  24.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
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made  July  11,  1891,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  an  order  overruling  a  demurrer  to  the 
complaint  herein,  and  which  sustained  the  demurrer  and 
directed  judgment  for  the  defendant. 

The  nature  of  tlie  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

FranJdin  M,  Danaher  for  appellant.  The  policy  having 
been  made  payable  to  the  wife,  if  living  at  the  death  of  the 
husband,  with  a  substitutionary  clause  making  it  payable  to 
her  children,  in  case  she  should  die  before  him,  her  right  to 
receive  the  insurance  moneys  depended  upon  her  surviving 
her  husband  ;  during  his  life  her  interest  was  contingent,  not 
vested  ;  it  was  a  naked  possibility,  wholly  dependent  for  direc- 
tion upon  survivorship,  and  no  interest  which  could  be  devised 
or  passed  by  inheritance,  and  which  ceased  absolutely  at  her 
death,  before  her  husband's,  both  as  a  matter  of  contract  and 
by  force  of  law.  (Laws  of  1860,  chap.  70 ;  Laws  of  1840, 
chap.  80,  §  1 ;  TJ,  S.  T.  Co.  v.  M.  B.  Z.  Ins.  Co.,  115  N.  Y. 
151 ;  Brommer  v,  Cohn,  86  id.  11 ;  C.  M.  L.  Ins.  Co.  v. 
FeUows,  34  Conn.  305 ;  OlrmUad  v.  Keyes,  85  N.  Y.  593 ; 
Ba/rry  v.  E.  L.  Ins.  Co.,  59  id.  587 ;  Stnilie  v.  Qiiinn,  40  id. 
492 ;  F(ywler  v.  BuUerly,  53  How.  Pr.  471 ;  Chapin  v.  Fdr 
l<ra)s,  36  Conn.  132 ;  May  on  Ins.  [3d  ed.]  §  392 ;  Cook  on  Life 
Ins.  §§  75,  76 ;  E.  A.  Society  v.  Lewes,  9  Mo.  App.  412,  415  ; 
K.  Z.  Ins.  Co.  V.  WertZy  99  Mass.  157 ;  Tompkins  v.  Levy,  87 
Ala.  268  ;  Ooebel  v.  Wolf,  113  K  Y.  412 ;  Jackson  v.  Waldr 
Ton,  13  Wend.  178.)  The  children  had  no  vested  right  in  the 
policy  during  the  life  of  the  mother  who  was  the  primary 
beneficiary,  prior  in  right  and  prior  in  time ;  until  her  death 
their  interest  was  contingent  on  their  mother  dying  before 
their  father,  and  on  their  surviving  her ;  on  her  death  the 
policy  vested  in  her  children  then  living,  to  wit.,  Solomon 
Traub  and  Carrie  Van  Schaick,  whose  interest  plaintiff  now 
owns.  {C.  M.  Ins.  Co.  v.  Fettmos,  34  Conn,  305 ;  In  re  Sey- 
/on,  L.  R  [34  Ch.  Div.]  511 ;  C.  Z.  Ins.  Co.  v.  Webb,  54  Ala. 
SicKKT^  —Vol.  LXXXVIII.        52 
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688 ;  And^son  v.  Gddsmidt^  103  N.  Y.  617 ;  Chopin  v. 
Fellows,  36  Conn.  132;  Eadie  v.  Slimmon,  26  N.  Y.  9 ; 
Brigham  v.  H.  L,  Ins.  Co,,  131  Mass.  319.)  In  a  policy  on 
life  of  husband,  payable  to  wife,  if  living,  and  if  not  living,  to 
her  children,  where  the  children  die  first,  the  wife  next  and 
the  husband  last,  the  insurance  company  cannot  retain  the 
money  for  want  of  a  payee ;  the  policy  inures  to  the  benefit  of 
the' estate  of  the  husband.  {Moehring  v.  MUchdlj  1  Barb. 
Ch.  264 ;  4  How.  Pr.  292 ;  3  Den.  610 ;  Olrmtead.  v.  KeyeSj 
85  N.  Y.  603 ;  Whitehead  Case,  102  id.  150 ;  In  re  Warner y 
11  N.  Y.  Supp.  894 ;  May  on  Ins.  [3d  ed.]  §  399 ;  Zi%  ▼. 
Lihby,  37  Me.  359 ;  Boyden  v.  M.  Z.  Ins.  Co.,  27  N.  E.  669 ; 
RothweHer  v.  Ryan,  4  Ohio,  338 ;  Owen  v.  W.  0.  F.  Z.  Ins. 
Co.,  71  Wis.  550 ;  Foster  v.  QUe,  60  id.  603 ;  Berman  v. 
Howard,  23  id.  108 ;  C  L.  Ins.  Co.  v.  Hamilton,  47  Penn. 
St  274 ;  Burroughs  v.  S.  M.  Z.  Ins.  Co.,  97  Mass.  360 ;  W. 
C  Bank  v.  Hume,  128  U.  S.  205 ;  Bickerton  v.  Jacques,  28 
Hun,  119.)  A  policy  on  life  of  husband,  payable  to  the  wife, 
if  living,  and  if  not  living,  to  her  children,  where  the  wife 
dies  first,  and  then  the  husband,  is  payable  exclusively  to  the 
children  living  at  the  death  of  the  insured  ;  where  children 
survive  both,  the  heirs  or  personal  representatives  of  children 
who  die  before  either  do  not  share ;  therefore,  plaintiff  as  the 
assignee  of  the  entire  interest  of  Carrie  Yan  Schaick,  the  sole 
survivor  of  the  children,  is  entitled  to  the  entire  proceeds. 
{Schneider  v.  K  W.  M.  L.  Ins.  Co.,  33  Mo.  App.  68  ;  C.  M. 
B.  Ins.  Co.  V.  Hoffman,  110  111.  603 ;  Robinson  v.  DuvaUj 
79  Ken.  83,  87 ;  Barry  v.  E.  L.  Ins.  Co.,  59  N,  Y.  587,  593.) 
An  insurance  policy,  while  a  contract,  is  also  in  the  nature  of 
a  testamentary  provision,  and  the  analogies  of  such  devises  are 
invariably  considered  in  their  construction  by  courts  of  law. 
{Schneider  v.  N.  W.  M.  L.  Ins.  Co.,  33  Mo.  App.  Q^,  67 ;  In 
re  Seyton,  L.  R.  [34  Ch.  Div.]  515 ;  Wa7is€haff  v.  M.  M.  B. 
Ins.  Co.,  41  Mo.  App.  213 ;  Boyden  v.  M.  L.  Ins.  Co.,  27 
N.  E.  Rep.  669 ;  Chartrand  v.  Bruce,  26  Pac.  Rep.  152 ; 
Lane  v.  DeMeU,  59  Hun,  462 ;  IJ.  S.  T.  Co.  v.  M.  B.  Ins. 
Co.,  115  N,  Y.  152;  Cook  on  Life  Ins.  108,  109,  110,  111; 
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May  on  Ins.  399.)  The  policy  presents  a  case  of  a  substitU' 
tional  executory  limitation,  wherein  only  those  can  be  substi- 
tnted  who  survive  the  prior  legatee.  In  this  case  Bessie  Gross- 
was  dead  at  the  substitutional  period,  and  acquired  no  interest  by 
substitution,  and  had  none  as  an  original  gift  because  her  right 
was  subordinate  to  her  mother's.  (Theobold  on  Wills,  491  y 
Lanphier  v.  Bicck^  2  B.  &  S.  484,  498.)  The  right  of  Bessie 
Gross,  during  the  life  of  her  mother,  was  contingent  and  con- 
ditional, dependent  upon  an  event  which  might  never  happen 
(the  death  of  the  mother  before  the  father).  A  legacy  depend- 
ent upon  an  uncertain  event  of  this  character,  lapses  if  the 
l^atee  dies  before  the  happening  of  the  event.  The  cx)ndi> 
tion  or  contingency,  on  which  Bessie  Gross'  title  depended, 
not  having  occurred  while  she  was  in  esse  capable  of  taking, 
her  interest  lapsed  and  failed  for  want  of  a  donee.  (2  Williams- 
on Ex.  [7th  ed.]  1203 ;  EveriU  v.  EmriU,  29  N.  Y.  75 ;  Pair 
terson  v.  JFttwr,  11  Wend.  259.)  The  policy  presents  a  case  of 
a  devise  to  a  class  of  persons  which  takes  effect  in  favor  of 
those  who  alone  constitute  the  class  at  the  death  of  the  testator,, 
and  plaintiff,  as  the  assignee  of  the  entire  interest  of  the  sole- 
survivor  of  that  class,  is  entitled  to  the  entire  proceeds  of  the 
policy.  {MagoAD  v.  Fidd^  48  N.  Y.  688 ;  CcmipbeU  v.  Ranjo- 
dm,  18  id.  412;  Teed  v.  Morton,  60  id.  603;  MowaU  Vi 
Carow,  7  Paige,  328,  340 ;  2  Williams  on  Ex.  [7th  ed.]  1216 ;; 
Downing  v.  Ma/r%hjM,  23  N.  Y.  373.)  The  words  in  the 
policy  "to  the  wife,  if  living,  if  not  living,  to  her  children," 
mean  children  living  at  the  wife's  death,  at  which  time  Bessie 
Gross  was  dead.  (Jackson  v.  Jackson,  26  N.  E.  Kep.  1112.) 
A  policy  of  life  insurance  payable  to  a  wife,  if  she  survives,  if 
not,  to  her  children,  is  not  payable  to,  nor  does  it  include 
grandchildren.  {Lane  v.  De  Mets,  13  N.  Y.  Supp.  348 ;  Weblb 
V.  C.  L.  Ins.  Co.,  54  Ala.  788 ;  U.  S.  T.  Co.  v.  M.  B.  L.  Ins. 
Co.,  115  N.  Y.  157 ;  EussM  v.  RusseU,  64  Ala.  500.)  Neither 
the  Bevised  Statutes  concerning  "  estates  "  nor  the  Statute  of 
Distributions  have  any  relevancy  in  law  or  fact  to  this  case. 
{Jackson  v.  Waldnm,  13  Wend.  193.) 
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Julien  T,  Davies  for  respondent.  The  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  because  it 
appears  that  the  plaintiff  is  not  entitled  to  the  unpaid  one-third 
of  the  policy,  but  that  the  same  belongs  to  the  personal  repre- 
sentatives of  the  child,  Bessie  Gross,  deceased,  who  died  prior 
to  her  mother,  Rica  Traub.  ( U.  S,  T.  Co,  v.  M.  B.  Z.  Co., 
115  N.  Y.  152.)  Where  a  policy  is  made  payable,  as  in  this 
<3ase,  to  the  wife  for  her  use,  if  living,  and,  if  not  living,  to  her 
children,  and  a  child  pre-deceases  the  mother,  the  personal 
representatives  of  said  child  are  entitled  to  share  in  the  policy, 
and  the  children  surviving  both  father  and  mother  are  not 
entitled  to  the  whole.  ( 17.  S.  T.  Co,  v.  M,  B.  L.  Ins.  Co.y 
115  N.  Y.  157 ;  Olmsiead  v.  Keyes,  85  id.  601 ;  HvU  v. 
Hull,  62  How.  Pr.  100 ;  Laws  of  1873,  chap.  821.)  The  rule 
of  consti'uction  contended  for  has  been  adopted  by  the  courts 
of  this  state.  The  policy  at  its  issuance  vests  in  the  wife  and 
in  the  children  in  interest  and  transmissibility  (subject  to  being 
divested),  but  does  not  vest  in  any  one  in  possession  or  inde- 
feasibility  until  the  husband  dies.  (  Whitehead  v.  N.  Y,  L. 
Ins.  Co,,  102  N.  Y.  151 ;  Green  v.  Green,  23  Hun,  482 ;  Olm^ 
stead  V.  Keyes,  85  N.  Y.  593 ;  Garner  v.  G,  L.  Ins,  Co,,  110 
id.  270 ;  Brick  v.  Campbell,  122  id.  337 ;  McCard  v.  Nayes, 
3  Brad.  139 ;  Leonard  v.  Clinton,  26  Hun,  288 ;  Fowler  v. 
Butterly,  53  How.  Pr.  475.)  In  I^ws  of  1873  (Chap.  821) 
there  is  an  authoritative  legislative  declaration  and  recognition 
of  the  law  that  the  true  construction  and  effect  of  such  a  con- 
tract as  this  is  that  an  interest  passes  to  the  personal  represen- 
tatives of  a  child  pre-deceasing  its  mother.  {Brick  v.  Camp- 
bdl,  122  N.  Y.  334 ;  Smdllie  v.  Quinn,  90  id.  496.)  The 
established  rules  for  the  construction  of  testamentary  provisions 
analogous  to  the  provisions  of  such  a  policy  as  the  one  at  bar 
support  the  above  construction.  {TreaU  v.  Morton,  60  N.  Y. 
606 ;  MoU  v.  Carow,  7  Paige,  341 ;  Campbell  v.  Bawdon^  18 
N.  Y.  412 ;  Stigler  v.  Stigler,  77  Va.  163 ;  Goebel  v.  Wdf,  113 
N.  Y.  405 ;  Van  Camp  v.  Fowler,  59  Hun,  311.)  The  inter- 
ests  of  all  the  children  pass  to  their  personal  representatires 
under  the  statute  law  of  this  state.    {Dodge  v.  Stevens,  105  N. 
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Y.  590.)  The  courts  of  other  states  sustain  the  views  of  the 
defendant.  (G.  Z.  Ins.  Co.  v.  Palmer ,  42  Conn.  60;  Congi- 
land  V.  Smithy  79  K  0.  308  ;  Robinson' \.  DuvaUy  79  Ken. 
87 :   W.  a  Bank  v.  Eum£,  128  U.  S.  195.) 

Gray,  J.  The  complaint  sets  forth  the  issuance  by  the 
defendant  of  a  policy  of  insurance,  whereby  it  insured  the 
life  of  Traub,  for  the  sole  use  of  his  wife  Bica,  in  a  sum 
named,  and  promised  to  pay  tlie  amount  to  her,  as  the  assured, 
"  if  living,  m  conformity  with  the  statute,  and  if  not  living,  to 
her  children  or  their  guardian,  etc"  It  further  showed  these 
facts,  namely,  that  at  that  time  the  Traubs  had  three  children 
living ;  that  Bessie,  a  daughter,  died,  first,  intestate,  and  leaving 
a  husband  and  children ;  then  the  wife  died ;  then  Solomon, 
a  son,  died  intestate,  and  leaving  a  widow  and  children,  and, 
finally,  Traub  died.  Carrie,  a  daughter,  alone  survived,  and  one- 
third  of  the  policy  was  paid  by  the  company  to  her.  Another 
third  was  paid  to  the  administratrix  of  Solomon,  who  had  died 
intermediate  his  mother  and  father.  The  plaintiff  took  an  assign- 
ment from  Carrie  and  from  Solomon's  administratrix  of  their 
interests,  in  the  policy  and  claims,  as  their  assignee,  to  be  entitled 
to  the  remaining  one-third  of  the  policy.  The  defendant  demur- 
red to  the  complaint,  for  insufliciency  of  facts  to  constitute  a 
cause  of  action,  and  the  question  presented  is,  did  Bessie,  the 
first  diild  who  died,  have  such  an  interest  in  this  policy  as 
survived  her  decease  and,  upon  the  mother's  death,  vested  in 
her  personal  representatives,  or  did  all  interest  in  the  policy, 
upon  the  death  of  the  wife  of  Traub,  vest  at  once  in  the  two 
children  surviving  her  ?  Another  aspect  of  the  question  which 
the  plaintiff  presented  is  this :  Assuming  that  all  interests  set- 
tled in  the  two  surviving  children,  upon  their  mother's  death, 
was  it,  nevertheless,  conditional  upon  their  both  surviving  their 
father ;  so  that  by  Solomon's  death  his  interest  was  lost,  and 
Carrie,  who  survived  all,  had  the  sole  claim  to  the  insurance 
moneys  ? 

At  the  Special  Term  the  judgment  went  for  the  plaintiff ; 
but  at  the  General  Term  the  decision  was  the  other  way,  and 
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two  of  tlie  learned  jastioes  thought  that  Bessie,  who  had  pre- 
deceased her  mother,  had  an  interest  in  tlie  policy,  which, 
upon  her  death,  passed  to  her  personal  representatives.  We 
feel  constrained  to  differ  with  the  learned  General  Term  jus- 
tices and  to  uphold  the  plaintiff's  appeal.  If  we  were  at  lib- 
erty to  treat  this  question  at  first  hand  and  as  altogether  an 
original  one  in  this  court,  I  should  say  that  the  arguments  to 
sustain  the  judgment  of  the  General  Term  are  cogent  and  not 
easily  overcome.  Certainly  they  have  a  moral  support  in 
equitable  considerations.  But,  if  we  are  to  be  guided  in  the 
disposition  of  the  cases  which  come  before  us,  by  the  principle 
stare  decisis,  then  we  must  adhere  to  views  which  have  been 
held  and  assented  to  within  recent  decisions.  In  the  case  of 
United  States  Trust  Company  v.  Mutual  Benefit  Life  Insur- 
-once  Co,  (115  N.  Y.  152),  the  plaintiff  sued  as  the  guardian  of 
certain  grandchildren  of  the  assured.  The  policy  was  upon 
the  life  of  Finn  for  the  sole  use  of  his  wife,  and,  in  case  she 
should  die  before  him,  the  amount  was  payable  to  their  child- 
ren or  to  their  guardian.  The  wife  first  died  and  their  tlu^ee 
children  survived  her ;  but  two  of  them  pre-deceased  Finn, 
their  father.  The  plaintiff  claimed  that  the  children  of  a 
child,  who  had  died  after  the  mother,  were  entitled  to  receive 
among  them  an  equal  one-third  of  the  policy.  The  decision 
was  against  their  right  to  take  anything  under  the  policy. 
It  was  held  that  as  grandchildren  were  not  named  in  the 
contract,  for  that  reason  they  could  not  be  regarded  as  having 
been  assured.  Judge  Earl,  in  the  opinion,  with  respect  to 
the  nature  of  the  interests,  which  settled  in  the  assured  under 
such  a  policy,  spoke  in  such  wise  as  to  cover  this  case.  He 
said,  '*  when  she  "  (referring  to  Mrs.  Finn)  "  died  before  her 
husband,  the  only  persons  interested  in  the  policy  were  her 
children  then  living,  and  the  whole  policy,  as  a  chose  in  action, 
belonged  to  them.  They  held  vested  interests  therein  as  they 
could  in  any  other  chose  in  action  payable  at  a  future  time." 
Thi3  expression  seems  very  authoritative ;  for,  although  the 
question  presented  and  decided  was  whether  grandchildren 
<;ould  acquire  any  interest,  and   although   all   the   children 
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in  that  case  happened  to  survive  the  wife,  nevertheless,  the 
learned  judge  passed  upon  the  nature  of  the  interest  of  chil- 
dren in  such  a  pohcy  and  used  very  precise  and  exclusive  lan- 
guage in  that  respect.  With  that  opinion,  all  the  members  of 
the  court  concurred.  While  referring  to  the  opinion  in  that 
case,  I  may  add  that  the  concluding  remarks  of  the  learned 
]ndge  need  not  embarrass  our  conclusion  here.  He  said  :  ''If 
we  are  wrong  in  this  construction  *  *  *  then  *  *  * 
the  policy  was  payable  to  her  children  as  a  class,  and  those  of 
the  class  would  take  who  were  in  being  at  the  time  when  the 
policy  became  payable.^'  That  was  not  the  decision  and  it  was 
not  intended  to  be  the  expression  of  an  opinion  upon  the  case, 
otherwise  than  that  in  no  event  could  grandchildren  take ;  inas- 
much as,  upon  an  assumption  that  the  court  was  in  error  in 
what  had  been  held,  the  only  alternative  was  the  proposition 
stated.  It  was  at  once  illustrative  of  the  unsoundness  of  the 
plaintiff's  claim,  and  at  the  same  time,  reasoning  deductively, 
in  f  flrther  exclusion  of  the  possibility  of  any  interest  having 
vested  in  the  children  at  the  time  the  policy  issued.  Pi'e- 
viously,  in  Anderson  v.  Ooldsynidt  (103  N.  Y.  617),  the  same 
judge  had  delivered  the  opinion  of  the  court ;  a  case  where 
wife  and  husband  had  joined  in  an  assignment  of  a  policy 
issued  in  her  favor  and,  in  case  of  her  death  before  him,  mak- 
ing the  amount  of  insurance  payable  to  her  children.  The 
wife  defended  against  the  suit  of  the  assignee,  on  the  ground 
that  she  was  a  married  woman  with  children  having  an  interest 
in  the  policy.  The  plaintiff's  recovery  was  upheld  and  it  was 
there  said  that  the  interest  of  the  children  was  contingent  and 
that  the  contingency  did  not  arise,  which  gave  them  any  inter- 
est whatever  in  the  policy.  We  have,  therefore,  in  these  two 
recent  cases  authoritative  opinions  that  children  have  none 
other  than  a  contingent  interest  in  a  policy  issued  in  such  a 
case  and  do  not  become  actually  vested  with  an  interest,  unless 
the  wife  die  before  the  termination  of  the  life  insured  against 
and  they  survive  her  ;  and,  as  the  contract  then  is  one  with  her 
children,  only  those  who  answer,  at  that  time,  that  description 
acquire  an  interest  in  the  policy.     Only  in  such  an  event 
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would  there  arise  a  distinct  class  of  beneficiaries,  under  the 
contract  of  insurance. 

Some  stress  is  laid  upon  the  remarks  of  Judge  Finch  in  the 
case  of  Whitehead  v.  JVew  York  Life  Insurance  Co,  (102  N. 
Y.  143),  decided  very  shortly  before  the  Anderson  case. 

That  was  a  case  where  the  insurance  was  upon  the  husband's 
life,  and  in  favor  of  his  wife,  or  her  personal  representatives, 
with  a  provision  that,  in  case  she  died  before  him,  the  insur- 
ance should  vest  in  the  children  of  the  insured.  The  wife 
died  and  the  husband  surrendered  the  policy  to  the  company, 
in  consideration  of  sums  paid  to  him  for  .the  surrender.  The 
cliildren  then  sought  to  have  the  surrender  set  aside  and  the 
policies  reinstated  as  subsisting  obligations  of  the  defendant 
company.  Their  action  was  sustained.  Judge  Finch,  in  his 
opinion,  speaks  of  the  interest  in  the  policy  as  one  which  waB 
vested  in  the  wife,  "  and  one  also  in  the  childi*en."  What  he 
meant,  however,  is  explained  by  his  subsequent  observation, 
that  it  was  an  interest  which  vested  in  wife  and  children  '^ae 
the  assured,  under  the  provisions  of  the  statute;"  referring  to 
the  act  of  1840  (Laws  of  1840,  chap.  80),  which  was  passed 
as  a  provision  for  orphanage  and  widowhood,  and  authorized 
the  issuance  of  policies  insuring  a  man's  life  in  favor  of  his 
wife,  and  also  to  provide,  by  their  terms,  for  the  payment  of 
the  insurance  moneys  to  children,  in  case  of  her  decease  before 
that  of  her  husband.  The  opinion  is  not  authority  for  the 
proposition  that  an  interest  vested  in  the  children,  upon  the 
issuance  of  the  policy  in  favor  of  the  wife,  which  could  not 
be  lost  or  divested  by  their  death  before  their  mother  as  the 
assured.  It  decided  that,  by  force  of  the  act  of  1840,  such  a 
poUcy,  in  favor  of  the  wife  and,  in  case  of  her  death,  made 
payable  to  her  children,  vested  an  interest  in  the  children, 
which,  upon  the  happening  of  the  contingency  named,  con- 
fen^  upon  them  the  rights  of  ownership,  and  without  their 
assent  it  could  not  be  surrendered  nor  released.  That  was  the 
decision  called  for  by  the  case  before  the  court.  In  a  certain 
sense,  upon  the  issuance  of  the  policy,  such  an  interest  in,  or 
right  to,  its  continuance  as  an  obligation  did  vest  or,  more 
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properly,  inure  to  her  children.  It  did  not  vest  in  the  technical 
sense  of  the  term,  as  it  is  nsed  in  connection  with  estates 
created  under  testamentary  devises ;  but  the  interest  was  such 
as  that  when  the  contractual  relation  with  the  mother  ceased 
by  her  death,  they,  who  were  her  children,  could,  by  the  terms 
of  the  contract  with  the  company,  as  authorized  by  the  statute, 
assert  and  enforce  it  for  their  protection,  as  substituted  parties 
in  the  place  of  the  first  assured.  That  such  a  meaning  is  to  be 
attached  to  Judge  Finch's  remarks  seems  evident  from  the 
fact  that  Judge  Earl,  in  his  opinion  in  the  United  States 
Trust  Company^s  case  {sxtpra\  cites  the  Whitehead  case  as  an 
authority,  and  had  the  opinion  fresh  in  his  mind  when  deliver- 
ing the  opinion  in  the  Ariderson  case.  In  a  case  recently 
decided  by  tlie  Supreme  Court  of  Pennsylvania,  where  the 
policy  was  issued  by  a  New  York  company,  and  was  in  favor 
of  the  wife,  and,  in  case  of  her  death,  the  insurance  was  pay- 
able to  her  children,  the  court  construed  the  policy  to  be  an 
obligation  which  made  the  insurance  money  payable  to  her, 
if  she  survived  her  husband,  "  but  if  she  did  not,  it  was  pay- 
able to  her  children  then  living." 

That  case  was  decided  in  1889,  the  same  year  as  was  the 
Trust  Company^s  case  (sy-pra),  and  seems  a  strong  illustration 
of  the  force  of  the  proposition  as  to  the  contingent  nature  of 
the  children's  interest  in  the  policy ;  in  that  it  impressed  itself 
similarly  upon  the  minds  of  the  members  of  the  two  courts. 

I  do  not  tliink  there  is  any  reason  for,  or  that  we  should, 
resort  to  the  rules  which  obtain  in  cases  where  the  question 
relates  to  the  vesting  of  estates  created  by  will,  and  depends 
upon  the  construction  of  the  language  of  the  testamentary 
devise.  A  will  is  in  no  sense  a  contmct,  and  an  insurance  i/ 
policy  is.  (St.  John  v.  Insurance  Co.^  13  N.  Y.  31 ;  Olmsted 
V.  Keyes^  85  id.  593.)  In  the  endeavor  to  effectuate  the  inten- 
tion of  a  testator,  courts  are  allowed  a  greater  latitude  of  action, 
within  settled  rules,  than  when  the  subject  of  their  considera- 
tion is  a  contract  between  parties.  In  the  one  case  courts  will 
go  far  to  avoid  a  construction  which  defeats  an  intention, 
apparent  from  a  consideration  of  the  whole  will  and  of  the 
SicKELs— Vol.  LXXXVIII.        53 
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circumstances  surrounding  its  making,  that  the  issue  of  child- 
ren who  may  have  pre-deceased  the  testator,  or  an  event  men- 
tioned for  the  determination  of  some  suspension  of  the  estate, 
shall  share  in  a  general  provision  for  the  testator's  family. 
Presumptions  of  an  intention  that  all,  who  could  naturally  be 
regarded  as  objects  of  his  regard,  are  comprehended,  will  be 
permitted  to  influence  and  guide  constniction,  whenever  pos- 
sible, without  conflict  with  plain  provisions  in  the  will.  But  in 
the  case  of  a  contract,  where  the  minds  of  the  contracting 
parties  have  met,  and  which  is  supposed  to  resume  their  pur- 
poses and  to  contain  their  agreements,  construction  may  not 
be  so  liberal  as  to  permit  a  departure  from  a  precise  and  strict 
conformity  with  its  terms,  if  compliance  is  possible.  Mr. 
Story,  in  his  work  on  contracts  (§  639),  laid  down  this  rule  of 
construction  :  "  If  its  language  is  neither  uncertain  nor  ambig- 
uous, it  is  to  be  expounded  according  to  its  apparent  import 
and  is  not  to  be  warped  from  the  ordinary  meaning  of  its 
terms,  in  order  to  harmonize  with  uncertain  suppositions,  in 
regard  to  either  the  probable  intention  of  the  parties  contract- 
ing, or  to  the  probable  changes  which  they  would  have  made 
in  their  contract  had  they  foreseen  certain  contingencies." 

As  a  contract  then,  tlie  provisions  of  this  policy  are  to  be 
construed  as  contracts  ordinarily  are  construed.  They  should 
be  read  and  enforced,  if  unambiguous,  according  to  the  plain 
meaning  of  the  words  used.  This  policy,  in  the  respect  we 
are  considering,  used  clear  and  definite  words.  The  defendant 
contracted  with  the  wife  of  Traub  and  assured  her  thereby  of 
a  certain  payment,  in  the  event  that  she  survived  her  husband, 
and  the  parties  further  agreed  that,  if  she  failed  to  live  till 
then,  the  payment  was  to  be  made  to  her  children,  or  their 
guardian.  The  ordinary  meaning  of  the  word  children  is 
indisputable,  and  the  more  reasonable  ambiguity  to  be  supposed 
would  consist  in  whether  it  was  only  that  child,  or  those  child- 
ren, who  should  survive  the  father,  who  would  be  entitled  to 
claim  payment  under  the  policy.  But  this  difficulty  is  removed 
by  authority  and  upon  reasoning.  If  others  than  her  children 
were  to  benefit  by  the  insurance,  it  was  quite  possible  to  write 
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them  into  the  contract ;  but  here  definite  parties  are  named  as 
substitutive  beneficiaries.  The  instant  the  mother  died,  those 
who  answered  the  description  of  her  children  became  the 
parties  assured  by  the  policy.  The  personal  representatives  of 
the  child,  who  had  pre-deceased  the  wife,  could  not  be  substi- 
tuted as  parties  to  a  contract,  which  expressly  describes  "child- 
ren." At  any  rate,  by  parity  of  reasoning,  if  grandchildren, 
in  the  Trust  CoTnpany^s  case,  could  not  take  because  not  named 
in  the  policy,  how  can  executors  or  administrators  take  if  they 
are  not  named,  and,  upon  the  authority  of  those  cases  which 
declare  the  interest  of  children  to  be  contingent  during  their 
mother's  life-time,  how  could  the  child  who  had  pre-deceased 
Mrs.  Traub  have  possessed  an  interest  which  she  could  transmit 
to  her  personal  representatives,  and  which  they  could  assert 
under  such  a  contract  ?  I  think  the  conclusion  must  be  reached 
that,  upon  the  death  of  Traub's  wife,  her  children  living  at  that 
time  became  vested  with  every  right  and  interest  in  the  policy. 

In  the  case  supposed  by  one  of  the  learned  justices  at  the 
General  Term,  of  the  death  of  all  of  the  children  before  the 
mother,  and  then  of  her  predeceasing  her  husband,  we  have 
authority  for  suggesting  that  the  obligation  of  the  insurer 
would  be  enforceable  by  the  personal  representatives  of  the 
husband,  if  he  had  not  administered  upon  it.  {Olmsted  v. 
Seyes,  85  N.  Y.  593.) 

In  such  a  case,  if  all  the  children  had  died  before  their 
mother,  their  interest  in  the  policy  would  be  solely  in  her,  and, 
upon  her  death,  like  any  other  chose  in  action,  would  pass  to 
her  husband.  If  he  should  not  make  any  disposition  of  it 
with  the  company  during  his  life-time,  his  personal  representa- 
tives would  have  the  right  to  administer  upon  it. 

It  is  needless,  however,  to  discuss  or  decide  upon  the  sup- 
posed case.  It  is  sufficient  to  say  that  such  an  obligation  of 
the  insurance  company  could  not  fail  for  the  want  of  a  payee, 
in  any  contingency  that  I  can  conceive  of. 

The  views  expressed  lead  to  the  conclusion  that  the  judg- 
ment of  the  General  Term  should  be  reversed  and  the  judg- 
ment entered  upon  the  interlocutory  judgment  at  the  Special 
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Term  should  be  affinned,  with  costs  at  the  General  Temi  and 
m  this  court. 

All  concur,  Maynabd,  J.,  in  result,  except  Peckham,  J.,  not 
sitting. 

Judgment  reversed  and  judgment  accordingly. 


Edwabd  B.  Babgock,  Appellant,  v.  Thb  Schuylkill  and 
Lehigh  Valley  Railroad  Company,  Respondent. 

In  an  action  to  compel  defendant  to  issue  to  plaintiff  a  certificate  for  1,050 
shares  of  its  capital  stock,  these  facts  appeared:  Plaintiff,  in  1882,  sub- 
scribed for  2,100  shares  of  the  stock  of  the  P.  &  N.  Y.  R.  R.  Co.,  a 
Pennsylvania  corporation,  paying  ten  per  cent  of  the  amount  of  the 
stock.  In  1887,  under  a  statute  of  Pennsylvania,  that  company  was 
merged  in  and  consolidated  with  defendant,  another  corporation  of  that 
state,  it  agreeing  that  each  stockholder  of  the  former  company,  upon 
surrender  of  any  evidence  he  might  have  by  certificate  or  otherwise  of 
his  right  to  stock,  and,  if  he  had  none,  then,  upon  due  demand,  should 
be  entitled  to  a  certificate  of  its  capital  stock  in  the  proportion  of  one 
share  for  two  of  the  former  company.  Beld,  that  the  complaint  was 
properly  dismissed;  that  plaintiff  could  not  maintain  any  action  against 
defendant  that  it  could  not  maintain  against  the  P.  A  N.  Y.  R.  R.  Co.; 
and  so,  was  not  entitled  to  a  certificate  of  full-paid  stock  upon  which  he 
had  paid  but  ten  per  cent. 

(Argued  May  4,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  July  1,  1891,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  compel  defendant  to  issue  to 
plaintiff  a  certificate  for  1,050  shares  of  its  capital  stock,  or  to 
pay  the  par  value  thereof. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Thomas  G.  Shearman  for  appellant.  It  was  admitted  on 
the  pleadings  that  the  defendant  had  positively  refused  to  issue 
any  stock  to  the  plaintiff  or  to  recognize  him  as  a  shareholder ; 
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and  this  refusal  made  a  demand  superfluous  and  useless. 
{Rider  v.  Pondy  19  N.  Y.  262 ;  Carpenter  v.  Brown^  6  Barb. 
147 ;  Driggs  v.  Dwight^  17  Wend.  71.)  This  being  an  action 
for  equitable  relief,  no  demand  was  necessary.  {Bruce  v.  TiJr 
son^  25  N.  T.  194 ;  Stevenson  v.  MaxweUy  2  id.  408 ;  King  v. 
Clark,  3  Paige,  77;  Baldwin  v.  Salter,  8  id.  473.)  The 
courts  below  properly  ignored  the  objection  that  plaintiff  "had 
not  proved  that  he  continued  to  be,  for  five  years  after  hie 
alleged  subscription,  even  the  holder  of  said  subscription.^' 
{Fry  V.  Burnett,  28  K  Y.  324 ;  WHkins  v.  Earle,  44  id.  172.) 
The  court,  at  Special  Term,  sustained  the  objection  that  the 
plaintifi  was  not  a  shareholder  in  the  Pottsville  and  New  York 
Bailroad  Company,  on  the  ground  that  he  had  never  paid  or 
offered  to  pay  more  than  ten  per  centum  of  his  subscription. 
On  this  ground  alone,  the  court  dismissed  the  complaint.  But 
in  this  the  court  erred.  {Curry  v.  Scott,  54  Penn,  St.  270 ; 
Downing  v.  Potts,  23  N.  J.  L.  66 ;  Butter  v.  Kilpaimck^  63 
K  Y.  604 ;  B.,  etc.,  R.  Co.  v.  Dudley,  14  id.  336,  346 ;  S^^eanr 
V.  Crawford,  14  Wend.  20 ;  P.  W.  Co.  v.  Badger,  67  K  Y. 
294 ;  Wheeler  v.  MiUar,  90  id.  353,  359  ;  B.  E.  Co.  v.  Bows^, 
48  Penn.  St.  29 ;  Beecher  v.  D.,  etc.,  R.  R.  Co.,  76  id.  306 ; 
Cass  V.  P.,  etc.,  R.  R.  Co.,  80  id.  31.)  It  may  be  urged  by 
the  defendant  that  there  is  no  evidence  of  any  payment  what- 
ever by  the  plaintiff.  But  such  an  argument  is  now  inadmis- 
sible. {Ilankins  v.  Baker,  46  N.  Y.  666 ;  Halpin  v.  P.  Ins, 
Co.,  118  id  165,  178 ;  Judd  v.  O'Brien,  21  id  186 ;  Jencks 
V.  Smith,  1  id.  90 ;  Nelson  v.  Eaton,  26  id.  410 ;  PringU  v, 
Wookoorth,  90  id.  502.) 

Benjamin  S.  Harmon  for  respondent.  To  sustain  an 
action  upon  the  merger  agreement  herein,  a  due  demand  upon 
defendant  or  its  treasurer,  prior  to  the  commencement  of  the 
action,  for  tiie  relief  sought  thereunder,  must  be  alleged  and 
proven.  {Bruce  v.  TUson,  25  N.  Y.  194 ;  Burrall  v.  B.  H. 
Co.,  75  id.  211;  Jermain  v.  Z.  S.  <&  M.  S.  R.  Co.,  91  id. 
483,  492 ;  Williams  v.  W.  U.  T.  Co.,  93  id.  162,  188 ;  Rice 
V.  O'  Connor,  10  Abb.  Pr.  362 ;  Martin  v.  Kanouse^  2  id. 
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827;  Frindle  v.  Caruthers,  15  N.  Y.  425;  T.  c&  R.  R.  R. 
Co.  V,  Kerr,  17  Barb.  591,  599 ;  Oodwin  v.  Wef^theimer,  99 
N.  T.  149 ;  Brownell  v.  Town  of  Greenwich,  114  id  518.) 
The  issue  of  certificates  for  stock,  contemplated  in  the  merger 
agreement,  was  conditioned  upon  such  an  issue  of  certificates 
as  already  had,  or  might  have  been  enforced  against  that  one 
of  the  merging  companies  through  which  claim  should  be 
made.  {Sparrow  v.  E,,  etc,,  R.  R,  Co,,  7  Ind.  369 ;  Lynch  v. 
R.  R.  Co,,  57  Wis.  431 ;  C,  R.I.dsP,  R.  R.  Co.  v.  MofaU, 
75  HI.  521 ;  Bishop  v.  Bravnerd,  28  Conn.  289 ;  Niigent  v. 
Svpra,,  etc,,  19  Wall.  241 ;  Ba/tes  County  v.  WitUers,  112  U. 
S.  325,  330  ;  WiUiams  v.  W.  U.  T.  Co.,  93  N.  Y.  162 ;  Upton 
V.  Trihilcock,  91  U.  S.  45 ;  State  v.  Tinkin,  48  N,  J.  L.  87 ; 
Sturgis  v.  Stetsorv,  1  Biss.  246 ;  N,  Co.  v.  Comrs.,  7  Jones  [N. 
C]  275  ;  Ec  parte  DanieU,  1  DeG.  &  J.  372;  PeopU  v.  & 
M.  Co.,  82  111.  457;  Henry  v.  R.  R,  Co.,  17  Ohio  St.  187; 
Eoitch  V.  W.  U.  T.  Co.,  9  Abb.  [N.  C]  430  ;  KnowUan  v.  C. 
S.  Co.,  57  N.  Y.  518;  Barnes  v.  Broinn,  80  id.  527,  534; 
Barnes  v.  Seliffnum,  55  Hun,  339.)  The  plaintiff  failed  to 
show  that  he  ever  was  entitled  to  receive  a  certificate  for  any 
of  the  stock  of  the  Pottsville  and  New  York  Railroad  Com- 
pany, or  that  he  is,  or  ever  was,  entitled  to  receive  a  certifi- 
cate for  any  of  the  capital  stock  of  defendant  company. 
( Wheeler  v.  Miller,  90  N.  Y.  353 ;  Spear  v.  Crawford,  14 
Wend.  20 ;  Burr  v.  Wilcox,  22  N.  Y.  551 ;  Btisey  v.  Hooper, 
85  Md.  15 ;  Slipper  v.  Earhart,  83  Ind.  173,  183 ;  Stale  v. 
Ferris,  42  Conn.  560 ;  BanTc  of  Commerces  Appeal,  83  Ga. 
26,  50 ;  Hogan  v.  Bdl,  36  Barb.  57 ;  Upton  v.  Tribilcoch,  91 
U.  S.  45,  48 ;  R.  P.  R.  Co.  v.  Barton,  16  K  Y.  456 ;  Hughes 
V.  M.  Co.,  34  Md.  316,  328 ,  H.  &  N.  H.  R.  R.  Co.  v.  Km- 
nedy,  12  Conn.  499,  509 ;  Dayton  v.  Borst,  31  N.  Y.  435 ; 
Johnson  V.  A.  cfe  S.  R.  R.  Co.,  54  id.  416 ;  P.  W.  Co,  v. 
Badger,  67  id.  294.)  None  of  the  exceptions  taken  by  the 
plaintiff  to  the  several  refusals  of  the  court  to  find  the  find- 
ings of  fact  proposed  by  him,  are  sustainable.  {HeiJhrun  v. 
Hammond,  13  Hun,  474,  482  ;  Graham  v.  Crystal,  2  Keyes, 
21 ;  Crawford  v.  Everson,  68  N.  Y.  624 ;  In  re  N.  Y.  C.  dh 
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:  H.  R.  R.  Co.,  90  id.  343,  347 ;  Tmney  v.  Barker,  93  id, 
625,  531 ;  Quhncy  v.  White,  63  id.  370 ;  Quinoy  v.  Youngy 
5  Daly,  44 ;  Kingsland  v.  Chittendon,  6  Lans.  15 ;  Scott  v, 
PUkmgton,  15  Abb.  280 ;  Shoemaker  v.  Ins,  Co.,  60  Barb. 
84,  103 ;  Durant  v.  Debroth,  44  J.  &  S.  463,  470 ;  Marvin 
V.  Ins.  Co.,  85  N.  Y.  278,  284 ;  Gibson  v.  Tiher,  3  Hun, 
539 ;  Ranker  v.  Quigg,  8  id.  409.) 

O'Brien,  J.  In  the  certificate  of  incorporation  of  the 
Pottsville  and  New  York  Railroad  Company,  a  corporation 
organized  under  the  laws  of  Pennsylvania  on  the  23d  of 
March,  1882,  the  plaintiff^Q  name  appears  as  a  subscriber  for 
twenty-one  hundred  shares  of  the  capital  stock  of  the  par  value 
of  $50  per  share.  Attached  to  the  certified  copy  of  the  articles 
of  association  appearing  in  the  record  is  an  affidavit  of  three 
of  the  directors  to  the  effect  that  ten  per  centum  upon  the 
total  amount  of  stock  subscribed  had  been  paid  in.  This  ij3 
the  only  evidence  in  the  case  that  the  plaintiff  was  or  con- 
tinued to  be  a  shareholder,  as  no  certificate  or  other  evidence 
of  his  right  as  such  shareholder  was  ever  issued  to  him,  or  any 
of  the  other  persons  who  signed  the  subscription  paper.  In 
the  month  of  February,  1887,  about  five  years  after  this  sub- 
scription, the  Pottsville  Company,  under  a  statute  of  Penn- 
sylvania, merged  and  consolidated  its  franchises  and  capital 
stock  with  the  defendant,  another  railroad  corporation  of  that 
state.  Its  capital  stock  was  fixed  at  40,000  shares  of  the  par 
value  of  $50  per  share. 

The  merger  or  consolidation  agreement  made  between  the 
two  corporations  in  conformity  with  the  statute  provided  that 
each  stockholder  in  the  Pottsville  Company  should,  upon  sur» 
rendering  to  the  treasurer  of  the  consolidated  company  any 
evidence  he  might  possess,  by  certificate  or  otherwise,  of  his 
right  to  stock,  if  he  had  any  such  evidence,  and  if  no  sucli 
evidence  had  been  issued  to  him,  then,  upon  due  demand 
being  made  upon  the  treasurer,  should  be  entitled  to  receive 
from  him  a  certificate  of  the  capital  stock  of  the  consolidated 
company  in  the  proportion  of  two  shares  in  face  value  of  the 
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Pottsville  Company  for  one  share  of  the  same  value  in  the 
consolidated  company.  The  plaintiff  brought  this  action  to 
compel  the  delivery  to  him  of  this  certificate,  alleging  that 
he  was  a  shareholder  in  the  Pottsville  Company,  and  had 
demanded  the  certificate  from  the  treasurer  of  the  defendant, 
who  refused  the  same.  These  allegations  were  substantially 
denied  in  the  answer.  The  precise  relief  demanded  in  the 
complaint  is  that  the  defendant  issue  to  the  plaintiff  a  certificate 
for  one  thousand  and  fifty  shares  of  its  capital  stock  of  the  par 
value  of  $50  each,  and  that  in  case  of  the  failure  of  the  defend- 
ant to  issue  the  same,  then  tliat  the  defendant  pay  to  the  plain- 
tiff the  sum  of  fifty-two  thousand  five  hundred  dollars  damages. 
The  trial  court  dismissed  the  complaint,  and  tlie  General  Term 
has  afiinned  the  judgment.  It  is  not  necessary  to  hold,  and 
we  do  not  hold,  that  a  person  who  has  subscribed  for  the  stock 
of  a  corporation,  and  thus  has  become  bound  to  receive  and  to 
pay  for  the  same,  is  not  in  some  sense  a  stockholder.  We  see 
no  reason  to  doubt  that  a  pei-son  so  situated  sustains  the  rela- 
tion of  a  stockholder,  at  least,  in  many  respects,  both  to  the  cor- 
poration and  its  creditors.  (  Van  Alen  v.  lU.  Ce^it  R,  H.  Co,^ 
4  Abb.  Ct.  App.  Dec.  443 ;  Curry  v.  ScoU,  54  Penn.  St  270 ; 
HuUer  V.  KUpatrick,  63  N.  Y.  604 ;  Buffalo  <&  N.  Y.  C.  R.  Co, 
v.  Dualy,  14  id.  336-346 ;  Spear  v.  Crawfirrd,  14  Wend.  20.) 
But  we  agree  witli  the  court  below  that  the  plaintiff  did  not 
make  out  a  case  for  the  relief  asked.  He  did  not  even  prove 
that  he  had  ever  demanded  tlie  certificate,  or  any  other  evidence 
of  his  right  from  the  defendant.  The  allegation  of  the  com- 
plaint that  such  demand  was  made  is  denied  in  the  answer. 
True,  the  other  allegation  that  there  was  a  refusal  is  not  denied, 
but  if  there  was  no  demand,  there  could  not  well  be  a  refusal. 
On  any  fair  construction  of  the  pleadings,  the  plaintiff  was 
bound  to  prove  the  demand.  It  is  true,  as  is  urged  by  the 
learned  counsel  for  the  plaintiff,  that  the  absence  of  proof  of 
a  demand  is  not  generally  regarded  as  an  insuperable  obstacle 
to  relief  in  a  court  of  equity  in  a  proper  case,  and  possibly 
this  point  might  be  overlooked  here  if  the  case  was  established 
in  other  respects.     The  only  proof  that  the  plaintiff  gave  of 
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any  intereet  in  the  Pottsville  Company  was  the  subscription 
paper  signed  some  six  years  before.  The  fact  that  the  plain- 
tiff agreed,  in  1882,  to  purchase  and  pay  for  twenty-one  hun- 
dred shares  did  not  necessarily  prove  that  he  had  any  interest 
in  the  company  in  1888,  unless  there  is  a  presumption  that  his 
relations  to  the  company  continued.  However  that  may  be, 
it  is  clear  that  he  could  not  maintain  any  action  against  the 
defendant  that  he  could  not  maintain  against  the  Pottsville 
Company  before  the  consolidation.  What  he  asks  is  the  issue 
to  him  of  ten  hundred  and  fifty  shares  of  paid-up  stock,  and 
there  is  no  finding  or  proof  that  he  ever  paid  anything  but 
the  ten  per  cent.  Nothing  would  seem  to  be  plainer  than  that 
the  plaintiff  is  not  entitled  to  negotiable  or  transferable  cer- 
tificates of  full-paid  stock  on  such  a  state  of  facts,  and  yet  the 
plaintiff,  in  his  complaint  and  at  the  trial,  did  not  ask  for  any- 
thing less.  If  the  plaintiff  still  retains  the  interest  in  the 
Pottsville  Company,  represented  by  the  subscription  and  the 
payment  of  the  ten  per  cent  on  the  same,  it  is  quite  likely  that 
a  court  of  equity  would  be  disposed  to  compel  the  defendant 
to  deliver  to  him  some  proper  evidence  of  this  right.  But 
we  have  no  right  to  reverse  the  judgment  for  the  purpose  of 
enabling  the  plaintiff  to  procure  a  measure  of  relief  that  he 
did  not  ask  either  in  his  complaint  or  at  the  trial. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Respondent. 


This  court,  on  appeal  from  an  order  of  reversal  and  new  trial  where  the 
order  does  not  state  that  the  reversal  was  upon  the  facts,  and  so  is  con- 
clusively presumed  to  have  been  upon  the  law,  is  not  confined  to  an 
exammation  of  the  exceptions  upon  which  the  General  Term  granted  the 
order,' but  all  exceptions  takea  on  the  trial  by  the  party  obtaining  the 
order  are  presented  here  for  consideration,  and  it  must  be  sustained 
unless  it  appears  that  no  error  was  committed  to  his  prejudice  in  any 
ruling  to  which  ap  exception  was  taken. 
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Where  the  allegations  of  a  complant  are  unproved,  not  in  some  particular 
or  particulars  only,  but  in  its  entire  scope  and  meaning,  it  is  not  a  case 
of  variance,  but  of  failure  of  proof,  and  no  judgment  can  be  rendered 
in  favor  of  plaintiff,  without  an  amendment  of  the  pleading. 

Plaintiff  sought  by  his  complaint  herein  to  recover  damages  for  breach  of  an 
alleged  contract;  he  proved  a  contract,  void  under  the  Statute  of  Frauds; 
he  then  asked  and  was  permitted  to  recover  for  property  received  by 
defendants  from  plaintiff  under  the  contract.  This  ruling  was  excepted 
to  on  the  ground  that  the  recovery  was  upon  a  different  cause  of  action 
from  and  not  consistent  with  that  set  forth  in  the  pleadings.  Held, 
that  the  ruling  was  error;  and  that  the  fact  that  defendant  set  up  the 
statute  as  a  defense  to  the  cause  of  action  pleaded  did  not  authorize  the 
substitution  of  another  without  amendment. 

Evidence  as  to  the  value  of  the  property  so  received,  was  introduced  with- 
out the  specific  objection  having  been  made  that  the  contract  was  void 
under  the  statute;  this  objection  was  raised  after  the  conclusion  of  the 
evidence.  Held,  that  defendants  by  omitting  to  raise  the  objection  when 
the  evidence  was  offered  did  not  waive  their  right  to  raise  the  objection 
upon  the  pleadings. 

Reported  below,  62  Hun,  158. 

(Argued  May  5,  1892;  decided  May  24,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  November  30, 
1891,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  and 
granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Matthew  Hale  and  Edgar  T.  Bra^kett  for  appellant.  None 
of  the  exceptions  to  findings  of  fact  can  be  sustained  on 
the  ground  that  such  findings,  or  any  of  tliem,  are  without  evi- 
dence to  sustain  them.  (Code  Civ.  Pro.  §  993.)  Plaintiff  is 
entitled  to  recover  of  the  defendant,  on  an  implied  promise  to 
pay,  all  the  moneys  or  other  valuable  things  contributed  by 
him  to  the  enterprise,  including  the  value  of  his  work,  both  in 
the  erection  and  subsequent  running  of  the  tannery.  {Day  v. 
N.  T.  a  R.  R.  Co.,  51  N.  Y.  583,  590 ;  89  id.  616 ;  Wood 
V.  Shultis,  4  Hun,  309 ;  Lisk  v.  Sherman,  25  Barb.  433,  438; 
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Besepaugh  v.  Vredenburgh^  16  Hun,  60  ;  Richard  v.  Sta/niork^ 
16  Wend.  25 ;  Erlen  v.  LorHiaa^,  19  N.  Y.  3»9, 802 ;  Moody 
V.  ii^AA,  70  id.  598 ;  WiUiama  v.  Bemis,  108  Mass.  91-93 ; 
White  V.  Tri(3fen^,  109  id.  291 ;  Dix  v.  J[/t7/-oy,  116  id.  416  ; 
Frazer  v.  Howe,  106  111.  563  ;  U.  S.  v.  j5^Aan,  110  U.  S.  338- 
346 ;  Bmton  v.  PraU,  2  Wend.  385 ;  Bice  v.  Manley,  66  N". 
Y.  82 ;  N.  Y.  L.  S.  Co.  v.  Chapmmi,  118  id.  288 ;  3  Pare,  on 
Cont.  64,  65 ;  Bishop  on  Cont.  §  1239 ;  Brown  on  Stat,  of 
Frauds,  §  135 ;  2  Keed  on  Stat  of  Frauds,  §  651 ;  Chicago 
Dock  Co.  V.  Kimie,  49  111.  289-293 ;  CahiU  v.  Bigelow,  18 
Pick.  369-372 ;  Bu%t  v.  Mcyrse,  2  Hill,  655-657 ;  Cooper  v. 
Homaby,  71  Ala.  62-65;  Bohannon  v.  Poc'^,  6  Dana,  194; 
Waters  v.  Towers,  8  Exch.  401 ;  Sneed  v.  Bradley,  4  Sneed, 
301-305 ;  Kratz  v.  /S^oc*<?,  42  Mo.  351 ;  StoweU  v.  IlasleUy  5 
Lanfl.  380-387 ;  57  N.  Y.  637.)  If  the  evidence  as  to  the  sen 
vices  rendered,  the  money  paid,  laid  out  and  expended,  and 
the  bark  contract,  the  several  items  on  which  the  plaintiff  has 
liecovered,  was  competent,  as  showing  and  making  the  items 
of  his,  the  plaintiff's,  damage  for  the  failure  of  the  defendants 
to  perform  this,  their  contract  (valid  ui^ess  and  until  the  objec- 
tion that  it  was  void  under  the  statute,  was  taken),  then  it  was 
properly  admitted  in  the  case.  That  these  are  proper  items  of 
plaintiff's  damage,  in  an  action  on  a  breach  by  defendants  of 
a  valid  contract  to  take  him  into  partnership,  or  give  him  an 
interest  in  the  business,  is  well  settled.  {United  States  v. 
Behan,  110  U.  S.  338,  344 ;  Powers  v.  Hogan,  6  N.  Y.  S.  K. 
239,  240 ;  Graves  v.  White,  87  K  Y.  463 ;  Frost  v.  Smith,  7 
Bosw.  108.)  But  a  perfect  answer  to  any  possible  contention 
that  the  defendants  may  make  on  this  point  is,  that  they  made 
no  objections,  nor  took  any  exceptions  on  the  trial,  that  entitle 
them  to  raise  the  point  here,  for  the  evidence  being  in,  witli- 
out  any  objection  on  the  trial,  that  the  complaint  is  for  any 
reason  insufficient  to  allow  it,  when,*  if  the  objection  had  been 
there  taken,  an  amendment  might  have  been  had  on  proper 
terms,  the  court  will  render  such  judgment  as  is  warranted 
upon  all  the  case.  (Code  Civ.  Pro.  §§  539,  540 ;  Colrich  v^ 
Swiribume,  105  N.  Y.  503-507 ;  Thayer  v.  Mardey,  73  id. 
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305-309 ;  Beeder  v.  Sayre,  70  id.  181-190 ;  FalUm  v.  Zawler^ 
102  id.  228-233 ;  Ehaj[}p  v.  Simon,  96  id.  284,  291, 292 ;  Cow- 
ing V.  Altman,  79  id.  167-169 ;  Ilolcomb  v.  CampheUy  118  id. 
46,  55.)  Even  if  the  agreement  set  up  in  the  complaint  and 
found  by  the  trial  court  be  considered  as  valid,  the  decision  of 
the  trial  court  was  right,  and  should  be  sustained.  ( United 
States  V.  Behan,  110  TJ.  S  238.)  The  court  committed  no 
error  prejudicial  to  the  defendant,  in  its  treatment  of  the 
counter-claims  interposed  by  their  answers.  {Elwoodv,  W.  U. 
T.  Co.,  45  N.  Y.  549 ;  C.  Bank  v.  Diefmdmfy  123  id.  191, 
200.)  It  was  proper  to  allow  the  plaintiff  interest  on  the  items 
contributed  by  him,  and  which  the  court  has  found  in  his 
favor.  {Bat/Y.  iV^.  T.  C.  B,  B.  Co,,  51  N.  Y.  583;  Vaai 
Bensadaer  v.  Jewett,  2  id.  135 ;  Bobbina  v.  Carll,  93  id.  666.) 
It  was  not  error  to  allow  the  plaintiflPs  books  to  be  introduced 
in  evidence,  and  the  exceptions  of  the  defendants  to  their 
admission  are  M'ithout  force.  {Dewey  v.  Hotchkisa,  30  N.  Y. 
497 ;  Low  v.  Payne,  4  id.  247.)  Even  though  there  were 
some  erroneous  items  included  by  the  trial  judge  in  his  decision, 
they  were  merely  incjdental,  and  capable  of  accurate  correc- 
tion. In  such  a  case  a  new  trial  ought  not  to  have  been 
granted,  and  this  court  will  reverse  and  then  modify  so  as  to 
correct  the  error.  ( Wright  v.  Nostrand,  98  N.  Y,  669,  670 ; 
ConJdin  V.  Snyder,  104  id.  641-643 ;  Cromwell  v,  Winniej  29 
id.  400-410.) 

Francis  A.  Smith  for  respondent.  The  appellant  assumes 
the  burden  of  showing  not  only  that  the  General  Term  was 
wrong  in  ordering  a  new  trial  upon  the  ground  it  did,  but  that 
a  like  order  could  not  be  justified  upon  any  ground.  {People 
ex  rel.  v.  Bd.  of  Suprs.,  70  N.  Y.  228 ;  Mackay  v.  Lewis,  73 
id.  382 ;  Boberts  v,  Baumgarten,  126  id.  341 ;  Godfrey  v. 
Moser,  66  id.  250  ;  Gray  v.  Bd.  Suprs,^  93  id.  608 ;  ConkUn 
V.  Snider,  104  id.  641-643.)  Assuming  t'lat  the  plaintiff  may 
contend  here,  as  he  did  at  Greneral  Term,  that  Uie  contract 
between  the  parties  was  valid,  there  is  no  proof  of  damage  to 
the  plaintiff  for  any  breach  of  it,  set  up  in  the  complaint 
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{Spaldiriff  v.  Hoga^  71  N.  Y.  44 ;  Johnson  v.  Hartshorn^  52 
id  176 ;  P^i>fo  v.  O,  M.  L.  Ins.  Co.,  91  id.  180  \  L.  I.  F.  Co. 
V.  Farrell,  48  id.  427.)  Plaintiff  has  been  permitted  to  recover, 
upon  a  cause  of  action  not  set  up  in  the  complaint  against 
the  I'epeated  objection  of  the  defendant,  and  in  plain  disregard 
of  the  "well  settled  rule,  that  no  judgment  can  be  given  in 
favor  of  a  plaintiff  on  grounds  not  stated  in  his  complaint, 
nor  relief  granted  for  matters  not  charged,  although  they  may 
be  apparent  from  some  part  of  the  pleadings  or  evidence, 
{TruesdeU  v.  Sarles,  104  N.  Y.  167 ;  Wright  v.  Ddafidd,  25 
id.  266 ;  Southwick  v.  F.  iV.  Bank,  84  id.  420 ;  Neudeck&i*  v. 
KoUherg,  81  id.  296 ;  Day  v.  Town  of  New  Lots,  107  id. 
148 ;  Romeyn  v.  Sickles,  108  id.  650 ;  Volkening  v.  De  Ora^f 
81  id.  268 ;  Code  Civ.  Pro.  §  541 ;  Button  v.  S.  S.  T.  Line^ 
40  Hun,  422 ;  Barnes  v.  Quigley,  59  N.  Y.  265 ;  Baldwin  v. 
Palmer,  10  id.  232.)  There  is  no  proof  that  the  plaintiff  con- 
tributed  anything  to  the  tannery  enterprise,  except  the  value 
of  his  services,  the  specific  amount  named  for  money  and 
materials  furnished,  and  the  sum  paid  towards  the  site,  for 
which  items  he  was  fully  allowed.  He  contributed  nothing 
through  the  "  verbal  option  "  for  bark.  {Erhen  v.  LoriUard, 
19  N.  Y.  299.)  Assuming  that  the  "verbal  option"  had  any 
value  in  plaintiff's  hands,  he  could  not  recover  here  for  his 
bargain  with  Griffin,  or  for  any  profit  which  he  might  have 
made  under  it,  or  for  the  actual  value  of  the  growing  bark, 
{Erhen  v,  TAxriUurd,  19  N.  Y.  299,  302, 304;  Ewing  v.  Thomp^ 
son,  ^^  Penn.  St.  484;  Howe  v.  Walker,  4  Gray,  318.) 
The  bark  contract  is  conceded  to  have  been  within  the  Statute 
of  Frauds.  It  cannot,  therefore,  be  enforced,  directly  or  indi- 
rectly.  It  is  admitted  that  Reed  had  no  legal  interest  in  it, 
either  by  part  perfonnance,  or  part  payment.  His  sole  claim 
is,  that  he  requested  and  procured  the  sale  to  McConnell  and 
Gardner.  To  permit  him  to  recovei*for  the  alleged  value  of 
the  bark,  would  be  to  enforce  indirectly,  the  "  verbal  option," 
and  "repeal  the  statute."  {Levy  v.  Brush,  45  N.  Y.  589; 
Dung  V.  Pa/rker,  52  id.  494;  BaUzen  v.  Nicholay,  53  id. 
467;   Harris  v.  Ha/rris^  70  Penn.  St.  174;   Carrington  v. 


430  Eeed  v.  MoConnell.  [May, 


Opinion  of  the  Court,  per  Andrews,  J. 


Roots,  2  M.  &  W.  248 ;  Scordl  v.  BoxaU,  1  Y.  &  J.  396 ; 
Thompson  v.  Poor,  57  Hun,  286.)  The  order  of  the  General 
Term  should  be  affirmed,  and  judgment  absolute  ordered 
against  the  plaintiff,  upon  his  stipulation  with  such  judgment 
upon  the  remittitur,  in  favor  of  the  defendant  as  the  facts 
alleged  in  his  answer  by  way  of  counter-claim,  show  him 
entitled  to.  {Hiscock  v.  Harris,  80  N.  Y.  402,  406,  407 ; 
People  V.  Dennison,  84  id.  272.) 

Andrews,  J.  This  is  an  appeal  from  an  order  of  the  Gen- 
eral Term,  reversing  a  judgment  for  the  plaintiff,  entered  upon 
a  decision  of  the  court  on  trial  without  a  jury,  and  granting  a 
new  trial.  It  not  appearing  that  the  order  of  reversal  was 
upon  the  facts,  it  is  conclusively  presumed  that  the  reversal 
was  upon  the  law,  and  the  order  must  be  sustained  if  it  appears 
that  any  material  error  of  law,  pointed  out  by  proper  exception, 
was  committed  on  the  trial  against  the  party  against  whom  the 
judgment  was  rendered.  The  court  on  the  appeal  from  the 
order  will  scan  the  whole  record,  and  all  exceptions  taken  on 
the  trial  by  the  party  obtaining  the  order  of  reversal  are  before 
the  court  for  consideration.  The  court  is  not  confined  to  the 
examination  of  the  exceptions  upon  which  the  General  Term 
granted  the  order.  If  upon  any  ground  the  order  is  justified, 
it  may  stand,  even  although  we  may  disagree  with  the  Gen^eral 
Term  as  to  the  particular  ground  upon  which  it  proceeded. 
The  whole  record  is  before  us  and  all  the  exceptions,  and  the 
respondent  may  challenge  every  raling  of  law  against  him 
contained  in  the  record,  and  the  court  must  find  that  no  error 
was  committed  to  his  prejudice  in  any  ruling  to  which  excep- 
tion was  taken,  before  it  can  reverse  the  order  granting  a  new 
trial.  {People  ex  rel,  v.  Board  of  Supervisors,  70  N.  Y. 
228  ;  Mackay  v.  Lewis,  73  id.  382 ;  Roberts  v.  Bauingarten, 
126  id.  341.) 

There  is  an  insuperable  difficulty  in  the  way  of  the  plaintiff 
on  this  appeal.  He  has  been  permitted  to  recover  upon  a 
cause  of  action  not  alleged  in  the  complaint.  He  sought  in 
his  pleading  to  recover  damages  for  the  breach  of  an  idleged 
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contract.  He  failed  to  establisli  that  any  valid  contract  was 
made,  for  the  reason  that  the  contract  proved  was  void  by  the 
Statute  of  Frauds.  It  is  substantially  admitted  by  the  plain- 
tiff that  the  contract  sued  upon  is  within  the  statute,  but  it 
is  contended  on  his  behalf  that  tlie  defendants  having  on  the 
trial  inaisted  upon  the  statute  as  a  bar  to  the  enforcement  of 
the  contract,  the  plaintiff  was  entitled  to  recover  in  this  action 
the  value  of  any  property  received  thereunder  by  the  defend- 
ants from  the  plaintiff.  The  defendants,  on  the  trial  contended 
that  this  was  a  new  and  different  cause  of  action,  not  within 
the  pleadings,  and  inconsistent  with  the  cause  of  action  alleged 
in  the  complaint  The  plaintiff,  made  no  application  for 
amendment.  The  trial  judge  overruled  the  contention  of  the 
defendants  and  awarded  to  the  plaintiff,  among  other  things, 
the  sum  of  $12,500,  as  the  value  of  a  bark  contract,  which  the 
court  found  was  a  contribution  of  the  plaintiff  to  the  tannery 
enterprise,  which  was  the  subject  of  the  void  contract. 

For  a  proper  understanding  of  the  question  some  of  the 
essential  facts  should  be  stated.  The  complaint  contained  two 
causes  of  action.  The  first  was  for  work,  labor  and  services, 
and  money  paid  and  materials  furnished  by  the  plaintiff  in 
building  a  tannery  on  premises  of  the  defendants.  The  com- 
plaint, for  a  second  cause  of  action,  alleged  that  the  work, 
labor  and  services,  and  the  money  and  materials  mentioned  in 
the  first  cause  of  action,  were  rendered  and  furnished  "  under 
an  agreement  with  the  defendants  that  they  would  take  the 
plaintiff  as  an  equal  partner  with  the  defendants  in  the  tannery 
business  to  be  carried  on  at  the  said  tannery;  that  after  the 
completion  of  said  tannery  by  the  plaintiff  the  defendants 
refused  to  take  the  plaintiff  in  as  said  partner,  although  often 
requested  so  to  do,  by  means  whereof  the  plaintiff  has  been 
damaged  in  the  sum  of  fifteen  thousand  dollars,  wherefore  the 
plaintiff  demands  judgment,"  etc  This  was  plainly  a  cause 
of  action  for  damages  for  the  breach  by  the  defendants  of  the 
contract  to  admit  the  plaintiff  as  a  partner  in  the  tannery  busi- 
ness. The  nature  of  the  alleged  contract,  whether  verbal  or 
written,  was  not  alleged  in  the  complaint.     The  answer  denied 
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tlie  contract  alleged  and  interposed  several  defenses  and  counter- 
claims. On  the  trial  the  plaintiff,  in  support  of  the  second  cause 
of  action,  gave  evidence  tending  to  show  that  in  March,  1877, 
the  plaintiff  solicited  the  defendants  to  build  a  tannery  on  prem- 
ises for  which  he  had  a  contract  of  purchase.  Tlie  plaintiff  at 
the  same  time  held  a  verbal  option  from  one  Griffin  to  purchase 
from  the  latter  50,000  cords  of  bark  from  his  lands  in  tlie 
vicinity  for  the  price  of  fifty  cents  a  cord.  It  was  thereupon 
verbally  agreed  between  the  plaintiff  and  defendants  that  the 
defendants  should  furnish  the  plaintiff  the  money  necessary 
to  complete  the  purchase,  of  the  tannery  site  and  erect  the 
tannery.  The  plaintiff  was  to  cause  the  proposed  site  to  be 
conveyed  to  the  defendant*  and  to  give  the  defendants  the 
benefit  of  his  verbal  option  from  Griffin  for  the  purchase  of 
the  50,000  cords  of  bark  and  procure  Griffin  to  enter  into  a 
contract  with  them  for  the  sale  of  the  bark  on  the  terras  of 
the  verbal  option.  The  plaintiff  was  to  superintend  the  build- 
ing of  the  tannery  and  when  completed  was  to  conduct  the 
tannery  business  therein  for  the  defendants  and  was  to  receive 
as  his  compensation  $1,000  a  year  and  one-third  of  the  net  profits. 
The  tapnery  site  was  conveyed  to  the  defendants ;  the  plain- 
tiff procured  Griffin  to  enter  into  a  contract  with  the  defend- 
ants to  sell  to  them  the  50,000  cords  of  bark  at  the  price  of 
fifty  cents  a  cord.  The  tannery  was  built  and  the  plaintiff 
conducted  the  business  therein  until  October,  1878,  when,  as 
is  found  by  the  trial  judge,  the  defendants  in  violation  of  their 
contract  and  without  cause  discharged  him  and  refused  further 
to  carry  out  their  contract  with  him.  The  evidence  shows 
that  it  was  contemplated  that  this  arrangement  between  the 
parties  was  to  continue  twelve  years,  that  being  the  period 
which  would,  as  supposed,  be  required  to  exhaust  the  bark 
purchased  of  Griffin. 

The  plaintiff,  as  part  of  his  case,  was  permitted,  against  the 
objection  of  the  defendants  that  the  evidence  was  incompetent 
and  immaterial,  to  show  the  value  of  the  bark  contract.  On 
the  assumption  that  the  contract  between  the  plaintiff  and  the 
defendants  was  valid,  the  evidence  was  competent.      Tho 
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contract  had  been  wrongfully  broken  by  the  defendants. 
By  the  contract  the  plaintiff  was  to  share  in  the  profits  of 
the  business.  The  fact  that  the  defendants  had  a  favorable 
contract  for  the  supply  of  the  tannery  with  bark  might  prop- 
erly be  considered  in  determining  what  the  profits  of  the  busi- 
ness would  have  been  and  the  loss  sustained  by  the  plaintiff 
from  the  breach  of  the  contract  of  employment  When  this 
evidence  was  introduced  no  question  had  been  specifically 
raised  as  to  the  validity  of  the  contract  under  the  Statute  of 
Frauds,  either  in  the  pleadings  or  on  the  trial.  But  at  the 
conclusion  of  the  plaintiff's  evidence  the  defendants  moved  to 
dismiss  the  complaint  as  to  the  second  count,  on  the  ground 
that  the  contract  proved  was  void  under  the  statute,  and  also 
to  strike  out  all  the  evidence  as  to  the  bark  contract  as  immate- 
rial. The  motions  were  denied  and  exceptions  were  duly  taken. 
Upon  the  conclusion  of  the  evidence  the  plaintiff's  counsel 
insisted  that "  the  contract  being  void  by  the  Statute  of  Frauds 
the  plaintiff  is  entitled  to  recover  the  value  of  his  contribu- 
tion to  the  tannery  enterprise  "  and  among  other  items  the  value 
of  the  bark  contract  This  claim  was  resisted  by  the  counsel 
for  the  defendants  on  the  ground  that  the  plaintiff  having 
failed  to  establish  the  cause  of  action  on  the  contract,  was  not 
entitled  to  recover  on  the  theory  that  the  contract  being  void^ 
the  defendants  were  liable  for  the  value  of  property  con- 
tributed by  the  plaintiff  thereunder.  The  trial  judge  over- 
ruled the  contention  of  the  defendants  and  awarded  judgment 
for  the  plaintiff,  which  included  the  sum  of  $12,500,  the  value 
as  found  of  the  bark  contract. 

This  recovery  was  in  violation  of  the  rule  that  no  judgment 
can  be  sustained  in  favor  of  a  plaintiff  on  a  cause  of  action 
not  alleged  in  the  complaint,  unless  the  defendant,  hy  his 
silence  or  conduct,  acquiesced  in  the  trial  of  the  new  and  dif- 
ferent cause  of  action,  upon  which  the  judgment  proceeded. 

The  tendency  of  modem  legislation  justly  favors  a  liberal 

construction  of  pleadings  in  the  interest  of  substantial  justice. 

The  Code  requires  that  the  allegations  of  a. pleading  shall  be 

liberally  construed  to  promote  this  object.    (Code,  §  519.)    The 
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courts,  adopting  the  new  spirit,  no  longer  apply  the  technical 
and  artificial  rules  which  formerly  prevailed,  whereby  the 
rights  of  parties  were  often  subordinated  to  the  mere  form 
in  which  they  were  asserted.  But  the  rule  that  a  party 
coming  into  court  asserting  one  cause  of  action  cannot  recover 
on  another  and  different  one,  is  unchanged.  It  is  essential  to 
the  orderly  administration  of  justice  and  the  protection  of  the 
rights  of  litigants.  Lawyers  could  never  safely  advise  their 
clients,  and  parties  would  frequently  be  misled  if  any  other 
rule  was  admitted.  Where  a  cause  of  action  is  imperfectly 
stated,  or  on  the  trial  a  variance  is  disclosed  between  the  plead- 
ings and  the  proof,  not  affecting  the  essential  nature  of  the 
claim  asserted,  the  court  has  ample  power  to  grant  relief  with- 
out turning  a  party  out  of  court.  But  where  the  allegation  of 
the  complaint  is  unproved,  not  in  some  particular  or  pa-rticulars 
only,  but  in  its  entire  scope  and  meaning,  it  is  not  a  case  of 
variance,  but  a  failure  of  proof,  and  no  judgment  can  be  ren- 
dered in  favor  of  the  plaintiff  upon  the  pleading  as  it  stands. 
This  is  the  statute  rule  and  was  the  rule  of  the  courts  before 
the  statute.  The  authorities  upon  these  general  propositions 
are  numerous.  We  refer  to  some  recent  ones  only,  {Southr 
wick  V.  Mrst  Nat.  BanJc^  84  N.  Y.  420 ;  Trueaddi  v.  Sarles^ 
104  id.  167.) 

Testing  the  present  case  by  these  rules,  it  is  clear  that  the 
judgment  rendered  for  the  plaintiff  for  the  value  of  the  bark 
contract  was  erroneous.  The  plaintiff  alleged  a  contract  in 
his  second  count,  and  its  breach,  and  demanded  damages  in  the 
sum  of  $15,000.  It  turned  out  on  the  trial  that  he  had  no 
contract  and,  therefore,  that  the  defendants  could  not  have 
broken  anyv  contract  with  the  plaintiff.  The  cause  of  action 
alleged  was  not  only  not  made  out,  but  was  affirmatively  dis- 
proved. There  was  no  basis  for  any  recovery  by  the  plaintiff 
on  his  second  cause  of  action.  The  cause  of  action  should 
have,  therefore,  been  dismissed.  But  he  was  allowed  to 
recover,  notwithstanding  his  failure  to  prove  the  contract 
he  alleged,  because,  in  acting  under  the  void  contract,  he  had, 
pursuant  to  its  terms,  transferred  certain   property   to   the 
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defendants,  and  it  is  claimed  that  the  defendants,  having 
insisted  that  the  contract  was  void  under  the  statute,  they  were 
bound  to  restore  to  the  plaintiff  any  property,  or  the  value  of 
any  property,  they  had  acquired  from  and  through  him  in 
pursuance  of  the  contract  and  before  its  repudiation.  The 
general  principle  that  a  party  to  a  void  contract  cannot  repu- 
diate it  and  retain  what  he  has  re^^ived  from  the  other  under 
it,  is  well  settled.  {Bay  v.  JV.  Y.  C.  B.  R.,  61  N.  Y.  583, 
and  cases  cited.)  The  law  in  such  case  will  raise  an  implied 
.  assumpit  in  favor  of  the  other  party  to  accomplish  justice  and 
prevent  fraud.  But  a  cause  of  action  founded  on  a  contract 
to  recover  damages  for  its  breach,  and  a  cause  of  action  to 
recover  the  value  of  property  received  thereon  by  the  party 
who  afterwards  repudiates  it  as  void  by  the  Statute  of  Frauds, 
are  fundamentally  diffeient.  The  claim  that  there  was-  no 
valid  contract  and  that,  therefore,  there  is  a  right  of  action 
for  the  value  of  property  received  under  it,  is  totally  incon- 
sistent with  a  claim  to  enforce  the  contract  and  to  recover 
upon  it.  It  is  quite  immaterial  that  the  value  of  the  bark 
contract  may  have  been  a  material  fact  in  support  of  the  cause 
of  action  alleged,  or  that  it  supplied  a  basis  for  recovery  in 
an  action  brought  upon  the  theory  that  the  contract  was  void. 
This  action  was  not  brought  upon  that  theory,  and  because 
facts  are  developed  in  the  trial  of  one  cause  of  action  which 
suggest  a  right  of  recovery  in  an  action  for  a  different  cause, 
this  does  not  authorize  the  substitution  of  the  latter  cause  for 
the  one  alleged.  The  argument  urged  by  the  appellant  that 
the  defendants  waived  their  rights  by  not  objecting  specifically 
to  the  evidence  of  the  value  of  the  bark  contract  when  it  was 
first  offered  on  the  ground  of  the  statute,  is  not,  wer think,  tena- 
ble. They  objected  generally  that  the  evidence  was  incom- 
petent and  immaterial.  When  the  plaintiff  rested  they  took 
the  point  that  the  contract  proved  was  void  by  the  statute. 
The  plaintiff  had  ample  notice  of  the  ground  taken.  He 
applied  for  no  amendment  of  the  complaint,  but,  on  the  con- 
trary, insisted  that  he  was  entitled  to  recover  the  value  of  the 
bark  contract  under  the  pleadings  as  they  stood. 
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We  are  also  of  opinion  that  there  was  error  in  computing 
the  amount  of  the  money  judgment  awarded  to  the  plaintiff 
under  the  first  count  of  the  complaint  But  without  going 
into  this  matter  in  detail,  and  without  considering  the  question 
upon  which  the  General  Term  proceeded,  we  think  the  order 
should  be  affirmed  for  the  reason  that  the  plaintiff  failed  to 
establish  the  second  cause  of  action  stated  in  the  complaint, 
and  that  a  recovery  of  the  value  of  the  bark  contract  (if  recov- 
erable at  all)  could  not  be  had  in  this  action. 

The  order  should  be  affirmed  and  judgment  absolute  directed 
for  the  defendants  on  the  stipulation. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  the  Board  of  Street 
Opening  and  Improvement  of  the  City  of  New  York  as  to 
Alexander  Avenue. 

The  provision  of  the  New  York  City  Consolidation  Act  (§  990,  chap.  410, 
Laws  of  1882),  requiring  the  discontinuance  of  proceedings  for  a  street 
opening,  when  upon  the  hearing  for  the  confirmation  of  the  commission- 
ers' report  a  majority  of  the  persons  interested  appear  and  object  to 
further  proceedings,  does  not  apply  to  proceedings  by  the  board  of 
street  opening  and  improvement  for  the  opening  of  a  street  of  the  first 
class. 

An  order  of  the  General  Term  affirming  an  order  of  Special  Term  con- 
firming the  commissioners'  report  in  such  proceedings  is  not  reviewable 
here. 

(Argued  May  23,  1892;  decided  June  7,  1892.) 

Appeal  >from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  18,  1892,  which  affirmed  an  order  of  Special 
Term  confirming  the  report  of  commissioners  of  assessment. 

The  proceeding  was  commenced  by  the  board  of  street 
opening  and  improvement  of  the  city  of  New  York  for  and 
on  behalf  of  the  mayor,  aldermen  and  commonalty  of  the  city 
of  New  York,  for  the  purpose  of  opening  that  part  of  Alex- 
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ander  avenue  extending  from  Harlem  river  to  Third  avenue  in 
the  twenty-third  ward  of  the  city  of  New  York,  as  a  first-class 
street,  pursuant  to  several  acts  of  the  legislature  of  the  state. 

It  was  necessary  for  the  purpose  of  opening  such  avenue  to 
take  certain  lands  with  the  buildings  and  improvements  thereon 
mentioned  in  the  petition  of  the  above  named  board  and  par- 
ticularly described  tlierein.  That  petition  was  presented  to 
the  Supreme  Court  sitting  in  New  York  city,  and  three  com- 
missioners of  estimate  and  assessment  were  appointed  for  the 
purpose  of  performing  the  duties  relating  to  the  premises,  as 
required  by  law. 

Various  hearings  were  had  before  this  commission  in  regard 
to  the  value  of  the  property  to  be  taken  and  the  assessment  to 
be  made.  The  Harlem  Siver  and  Port  Chester  Bailroad 
Company,  whose  rights  were  affected  by  the  proposed  taking 
of  the  land  for  the  avenue  above  mentioned,  appeared  before 
the  commission  and  made  various  objections,  and  gave  proof 
of  various  facts  upon  the  subject-matter  of  the  investigation. 
The  commissioners  duly  made  their  report  to  the  Supreme 
Court,  and  the  above  mentioned  company  thereupon  specified 
in  writing  its  objections  to  the  confirmation  of  the  report  and, 
upon  the  hearing  of  the  motion  to  confirm  the  same,  such 
written  objections  were  presented  to  the  court,  and  it  also 
appeared  by  affidavit  and  in  due  form  that  the  railroad  com- 
pany objected  to  the  further  proceedings  upon  the  report  of 
the  commissioners,  and  upon  its  presentation  to  the  court  then 
and  there  prayed  that  they  should  be  discontinued ;  and  in 
that  affidavit  it  alleged  facts  which  the  company  claimed 
brought  it  within  section  990  of  the  Consolidation  Act  in 
relation  to  the  city  of  New  York,  and  which  gave  it  a  right  to 
demand  a  discontinuance  of  further  proceedings  to  open  the 
avenue.  The  order  made  upon  the  motion  to  confirm  the 
report,  recited  that  the  railroad  company  did,  upon  the  hear- 
ing of  that  motion,  interpose  an  objection  to  further  proceed- 
ings upon  the  said  report,  and  prayed  that  they  might  be 
discontinued,  and  the  order  contained  the  following  language : 
**  Now  upon  reading  and  filing  the  written  objection  of  the 


438  Mattbb  of  Board  of  Street  Opening.         [June, 

Statement  of  case. 

Harlem  River  and  Port  Chester  Railroad  Company  to  further 
proceedings  upon  the  said  report,  dated  1891,  and  the  said 
affidavit  of  Henry  W.  Taft  in  support  of  said  objection,  it  is 
ordered  that  the  objections  interposed  by  the  said  objectors  be 
overruled,  that  the  said  motion  be  and  the  same  is  hereby 
granted,  and  that  the  said  report  of  said  commissioners  be,  and 
the  same  is  hereby,  in  all  respects  confirmed." 

The  railroad  company  made  various  other  objections  to  the 
confirmation  of  the  report  in  addition  to  the  above  objection, 
all  of  which  were  overruled,  and  the  report  as  above  men- 
tioned was  confirmed  by  the  Special  Term  of  the  Supreme 
Court 

Henry  H.  Anderson  for  appellant.  In  this  case  appearance 
and  objection  was  made  as  provided  by  the  statute,  but  the 
comrt  refused  to  order  a  discontinuance  and  confirmed  the 
report.  This  was  erroneous.  (Laws  of  1882,  chap.  410, 
§§  677,  678,  956,  960,  963,  990 ;  Laws  of  1876,  chap.  436 ; 
Laws  of  1885,  chap.  185,  §  1 ;  Laws  of  1839,  chap.  259,  §  1.) 

D.  J.  Dean  for  respondent.  No  appeal  lies  to  this  court 
from  the  order  of  the  General  Term  affirming  the  Special 
Term  order  confirming  the  report  of  the  commissioners  of  esti- 
mate and  assessment.  {In  re  Riverside  Park^  50  N.  Y.  493 ; 
In  re  Dept  of  Public  WorkSy  85  id.  459 ;  Kim/g  v.  Mayor^  etc.y 
36  id.  182 ;  Mayor  v.  Erhen,  38  id.  305  ;  Laws  of  1813,  chap. 
86,  §  178 ;  Laws  of  1882,  chap.  410,  §  990 ;  In  re  Board  of 
Street  Opening,  111  N.  Y.  581 ;  Laws  of  1850,  chap.  140;  /n 
re  N.  Y.  C.  <&  H.  R.  R,  R.  Co.,  1  Ker.  276 ;  People  v. 
Quigg,  59  N.  Y.  83 ;  In  re  N.  T.,  W.  S,  dk  B.  R.  R.  Co., 
94  id.  295  \  In  re  D.  AH.  C.  Co.,  69  id.  211 ;  PeopU  v.  BetU, 
55  id,  600.)  The  provision  of  section  990  of  the  Consolidation 
Act,  authorizing  a  discontinuance  upon  the  application  of  per^ 
8onfl  who  appear  by  the  report  to  represent  a  majority  in 
amount  of  the  whole  assessments  and  awards,  does  not  apply 
to  a  proceeding  for  the  opening  of  a  first-class  street.  {In  re 
Dept.  of  Public  Works,  89  N.  Y.  459 ;   99  id.  683 ;   In  re 
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Board  of  Street  Opening,  16  N.  Y.  S.  K.  91 ;  Laws  of  1887, 
chap.  72 ;  Laws  of  1876,  chap,  436 ;  Laws  of  1882,  chap.  410, 
§§  16,  670,  673.) 

Peckham,  J.  It  is  urged  by  the  counsel  for  the  city  that 
the  order  in  this  proceeding  is  not  appealable  to  this  court. 

The  general  rule  is  as  claimed  by  the  counsel,  and  so  we 
have  decided  many  times  {Matter  of  Board  of  Street  Open- 
inff,  etc.y  111  N.  Y.  581,  and  cases  cited.) 

It  is  contended,  however,  that  tliis  is  somewhat  of  a  different 
case,  inasmuch  as  it  appears  in  the  order  that  a  request  to  dis- 
continue was  made  and  denied.  The  order  does  recite  that 
objection  was  set  up  to  the  confirmation  and  a  request  made 
for  the  discontinuance  of  the  proceedings  upon  the  coming  in 
of  the  report,  and  the  request  and  objections  were  overruled 
and  the  report  was  confirmed.  If  the  provision  for  discon- 
tinuance were  inapplicable  to  a  proceeding  to  open  a  street  of 
the  first  class,  the  objection  is  without  force,  and  the  statute 
making  the  order  of  confirmation  final  and  conclusive  applies 
to  such  a  ease  as  this,  A  brief  glance  at  the  legislation  on 
this  subject  will  enable  us  to  judge  clearly  of  the  merits  of 
this  objection. 

The  act  of  1813,  in  regard  to  the  procedure  for  opening 
streets,  did  not  contain  any  provision  for  discontinuing  pro- 
ceedings upon  the  application  of  a  certain  proportion  in 
amount  of  those  interested  in  the  assessments  for  benefits  or 
award  for  damages.  It  did  provide  that  the  order  of  con- 
firmation should  be  final  and  conclusive.  In  1839  (Chap.  209) 
a  provision  was  for  the  first  time  inserted  regarding  discon- 
tinuance. In  1874  (Chap.  604,  §  2),  and  again  in  1876  (Chap. 
436,  §  1),  it  was  provided  for  opening  streets  in  the  northern 
part  of  New  York  under  a  new  body,  the  park  commissioners, 
and  then  by  a  later  statute  they  were  superseded  by  the  pres- 
ent board  of  street  opening.  In  the  last-named  acts,  provision 
was  ihade  for  opening  in  the  new  district  streets  and  avenues 
of  three  classes,  called  respectively  streets  of  the  first,  second 
and  third  class.     In  regard  to  streets  of  the  first  class,  it  was 
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provided  they  should  be  opened  whenever  the  board  should 
think  the  public  interests  required  it,  while  as  to  streets  of 
the  second  and  third  classes,  they  were  only  to  be  opened  upon 
request  of  a  certain  proportion  of  the  owners  of  the  frontage, 
being  one-third  in  regard  to  the  second  class,  and  three-fourths 
in  regard  to  the  third  class. 

The  proceedings  to  open  the  streets  were  to  be  those  in 
force  when  tlie  application  should  be  made.  The  statutes 
thus  stood  down  to  the  time  of  the  passage  of  the  Consolidation 
Act. 

In  regard  to  streets  not  opened  under  the  jurisdiction  of  the 
park  commissioners  as  provided  for  under  the  acts  of  1874  and 
1876,  the  proceedings  took  place  under  the  title  of  the  mayor, 
etc,  and  pursuant  to  the  acts  of  1813  and  1839.  Under  pro- 
ceedings by  the  park  commissioners  to  open  streets  the  ques- 
tion is  whether  in  ca«e  the  opening  of  a  street  of  the  first  class 
(which  the  avenue  in  question  is)  under  the  acts  of  1874  and 
1876,  that  part  of  the  act  of  1839  providing  for  a  discontinu- 
ance on  request  of  the  owners  or  persons  interested  applies. 
If  it  do,  it  might  work  the  destruction  of  the  purpose  of  the 
acts  of  1874  and  1876,  for  under  those  acts  and  in  that  portion 
of  the  city  covered  by  them  a  street  of  the  first  class  could  be 
opened  whenever  the  board  thought  the  public  interests 
demanded  it.  And  yet,  if  the  provisions  relating  to  discon- 
tinuing the  proceedings  upon  objection  of  a  certain  propor- 
tion of  the  persons  were  to  apply,  the  commissioners  would 
be  subject  to  the  control  of  the  persons  interested  while  in 
the  discharge  of  their  duties  in  opening  streets  which  in  their 
judgment  the  public  interests  demanded  should  be  opened. 
This  we  do  not  think  was  the  intention  of  the  act  of  1874, 
as  amended  by  the  act  of  1876. 

By  those  acts  the  power  and  the  responsibility  were  given 
to  and  reposed  in  the  commissioners,  and  to  them  was  confided 
the  right  to  decide  to  open  streets  of  the  first  class  without 
reference  to  the  wishes  of  those  immediately  interested  as 
owners  of  lands  to  be  taken,  or  of  lands  to  be  assessed  for  such 
taking.     The  convenience  of  the  general  public  in  the  open* 
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ing  of  such  a  street  either  as  a  main  route  of  travel  or  for 
drainage,  as  provided  in  the  statute,  might  be  at  war  with  the 
interests  of  the  owners  of  the  lands.  The  commissioners  were 
to  judge,  and  their  decision  to  open  should  not  in  the  nature 
of  the  case  be  reviewable  by  owners  who  might  be  opposed  in 
interest  to  the  interest  of  the  public.  Hence,  when  in  the 
judgment  of  the  commissioners  the  public  interests  demanded 
an  opening  of  a  street  of  the  first  class,  the  provision  for  dis- 
continuance plainly  does  •not  apply  to  such  a  case.  There  is 
room  enough  for  its  application  to  other  proceedings  not 
involving  the  opening  of  a  street  of  the  first  class  in  that 
portion  of  the  city. 

It  is  urged,  however,  that  the  enactment  of  the  Consolidation 
Act  rendered  the  provisions  of  the  act  of  1839  applicable  to  all 
cases,  and,  therefore,  applicable  to  the  case  of  a  street  opening  of 
the  first  class  by  the  park  commissioners.  We  do  not  think  the 
claim  rests  on  solid  foundations.  All  parts  of  the  act  must  receive 
full  consideration  and  each  must  have  force  as  far  as  possible. 
The  two  provisions  as  to  opening  streets  of  the  first  class  and 
as  to  discontinuing  proceedings  to  open  streets,  must  each  have 
effect,  if  it  is  possible  to  give  it  Taking  into  consideration 
the  history  of  the  legislation  leading  up  to  the  re-enactment 
of  these  measures  in  the  Consolidation  Act,  I  think  it  entirely 
plain  that  the  provision  for  discontinuing  refers  only  to  those 
oases  where  other  and  inconsistent  provisions  are  not  made, 
and  that  in  case  of  a  street  opening  of  the  first  class  in  upper 
New  York  in  the  name  of  the  park  commissioners  (or  now  in 
the  name  of  the  board  of  street  opening),  the  right  to  demand 
a  discontinuance  does  not  exist  by  -virtue  of  section  990  of  the 
Consolidation  Act.  As  the  provision  for  such  discontinuance 
does  not  apply  to  a  street  opening  of  the  first  class,  the  order 
made  confirming  the  report  was  final  and  conclusive  under  the 
statute,  and  is  not,  therefoie,  appealable  here. 

We  do  not  say  that  in  any  case  the  order  confirming  the  report 

of  the  comissioners  is  appealable  here,  even  if  we  should  be 

of  the  opinion  that  it  erroneously  denied  the  application  to 

discontinue  and  confirmed  the  report.     So  long  as  the  report 
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Ib  confirmed,  it  might  be  alleged  that  no  appeal  lies  here, 
because  the  statute  so  declares,  no  matter  what  ground  was  set 
up  £U9  a  reason  for  not  confirming  it.  We  do  not  decide  that 
question.  We  hold  on  this  appeal  that  the  portion  of  the  stat- 
ute providing  for  discontinuing  does  not  apply  to  this  case,  and 
hence  nothing  prevented  the  full  application  of  the  provision 
of  the  section  that  the  order  entered  confirming  the  report 
should  be  final  and  conclusive. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed.  < 


Geoboe  Penniman,  Kespondent,  v.  The  Fuller  and  Wabbbn 

Company,  Appellant. 

When  the  place  of  trial  of  an  action  is  not  laid  in  the  proper  county,  the 
defendant,  under  the  provision  of  the  Code  of  Civil  Procedure  (§  986), 
which  requires  a  demand  for  trial  in  the  proper  county  to  be  served 
with  or  before  service  of  the  answer,  retains  the  right  to  insist  that  the 
trial  shall  so  be  had  until  he  has  finally  defined  the  issues  to  be  tried,  and, 
therefore,  when  he  avails  himself  of  the  right  to  serve  an  amended 
ansVer,  a  demand  that  the  trial  be  had  in  the  proper  county  served  with 
the  amended  answer  is  sufficient. 

(Submitted  May  23,  1892;  decided  June  7,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  15,  1892, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  to 
change  the  place  of  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Albert  Smith  for  appellant.  The  defendant's  right  to  have 
the  place  of  trial  changed  when  the  wrong  county  is  designated 
in  the  complaint,  is  an  absolute  right.  ( Yeeder  v.  Baker^  83 
N.  Y.  156.)  Under  such  circumstances  a  statute  affecting 
that  right  should  be  liberally  construed.  (Code  Civ.  Pro. 
§  3345.)  The  object  of  the  time  limit  of  section  936,  was  to 
nBquire  prompt  action  by  the  defendant.     {Dvche  v.  B.  O,  S» 
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<7o.,  13  How.  Pr.  518 ;  Ostrander  v.  Conlcey,  20  Hun,  421 ; 
T€vm»€fnd  v.  HUl/man^  18  Civ.  Pro.  Eep.  213;  Veeder  v. 
Baker^  83  N.  Y.  156.)  The  construction  contended  for  by 
the  appellant  is  within  the  strict  letter  of  the  statute.  {Fry 
V.  Bermett,  3  Bosw.  200 ;  28  N.  Y.  324 ;  Bcmk  v.  Gwrlmg- 
house,  4  How.  Pr.  174;  Code  Civ.  Pro.  §  3343.) 

Cha/rlea  K  Mahony  and  Barlow  <&  Weimiore  for  respondent. 
The  order  is  not  appealable ;  it  does  not  affect  a  substantial 
right  {McCoun  v.  N.  T.  C.  R.  R.  Co.,  50  N.  Y.  176, 177 ; 
People  V.  N.  T.  C,  R.  R.  Co.,  29  id.  418,  421 ;  Security  Bank 
V.  Bank  of  Commonwealth,  2  Hun,  287;  Code  Civ.  Pro. 
§§  129,  483,  982,  983,  985 ;  Goldberg  v.  UUey,  60  N.  Y,  427 ; 
Vam,  SlyckY.  Hyatt,  46  id.  231.)  But  on  the  merits  the  order 
should  be  affirmed.  A  timely  demand  is  a  condition  precedent 
to  the  motion.  {Houck  v.  Laaher,  17  How.  Pr.  520 ;  Code 
Civ.  Pro.  §§  964,  986,  1778 ;  Duche  v.  B.  O.  Co.,  2  Civ.  Pro. 
Rep.  268.)  The  section  plainly  says  answer ;  it  is  not  ambig- 
uous and  there  is  no  necessity  for  any  construction.  But  if 
the  question  amounts  to  a  construction  of  the  section,  it  should 
be  strictly  construed.  (Code  Civ.  Pro.  §§  499,  985 ;  HItiz  v. 
Starin,  1  N.  Y.  S.  R.  553.)  Even  if  the  demand  be  in  time^ 
if  served  with  an  amended  answer,  in  this  case  the  amended 
answer  was  not  served  in  time.  (Code  Civ.  Pro.  §  798 ;  Ward 
V.  Giaies,  19  Civ.  Pro.  Rep.  20.) 

Matkard,  J.  The  place  of  trial  of  this  action  was  not  laid 
in  the  proper  county.  The  plaintiff  was  a  resident  of  Kings 
and  the  defendant  of  Rensselaer  county.  The  summons  and 
complaint  both  state  that  the  trial  is  desired  in  New  York 
county.  With  an  amended  answer,  the  defendant  demanded 
that  the  trial  be  had  in  the  county  of  Rensselaer,  naming  it  as 
the  proper  county.  The  demand  was  not  complied  with,  and 
the  defendant  then  moved  to  change  the  place  of  trial  to 
Rensselaer,  which  was  denied,  upon  the  ground  that  the 
demand  was  not  served  in  time;  that  it  should  have  been 
served  before  the  original  answer  was  served,  or  at  the  time  of 
serving  it. 
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In  80  holding  we  think  the  court  below  erred.  The  defend- 
ant had  a  right  to  serve  an  amended  answer,  as  of  course,  and 
when  so  served  it  became  the  answer  in  the  action  and  super- 
seded all  his  former  pleadings.  {Seneca  Co,  Bank  v.  Oarlinff- 
house,  4  How.  Pr.  174 ;  J*ry  v.  Bennett,  3  Bosw.  200 ;  Dann  v. 
Baker,  12  How.  Pr.  521 ;  Sands  v.  Calkins,  30  id.  1 ;  Elizabethr 
port  Manufacturing  Co,  v.  Campbell,  13  Abb.  Pr.  86 ;  Fogg 
V.  Edwa/rds,  20  Hun,  90.)  It  was  not  an  amendment  of  the 
original  answer.  It  was  a  new  pleading.  The  defendant  had 
an  absolute  right  to  interpose  it,  and  the  service  with  it  of  a 
demand  to  change  the  place  of  trial  would  seem  to  be  a  sub- 
stantial compliance  with  the  requirement  of  the  Code.  The 
mode  of  procedure  to  be  observed,  as  a  condition  precedent  to 
the  exercise  by  the  defendant  of.  his  right  to  have  the  place  of 
trial  changed,  evidently  had  in  view  the  date  of  joining  issue 
by  the  service  of  the  answer  in  the  usual  and  orderly  manner 
of  pleading,  as  the  limit  of  time  beyond  which  a  demand  would 
be  ineffectual.  So  long  as  the  defendant  has  within  his  con- 
trol the  shaping  of  the  issues  upon  which  the  trial  of  the  action 
is  to  be  had,  he  may  avail  himself  of  the  privilege  of  the 
statute  and  elect  whether  he  will  go  to  trial  in  the  county 
where  the  venue  is  laid,  or  compel  his  adversary  to  transfer 
the  cause  to  the  proper  county  to  be  selected  by  him.  We 
agree  with  the  General  Term  that  the  demand  should  be  made 
at,  or  before,  the  time  of  joining  issue ;  but  where  an  amended 
answer  is  served  in  due  season,  that  time  is  fixed  by  such  service. 
Until  then  the  issues  are  transitory  and  not  definitely  known  or 
determined.  It  might  be,  that  upon  the  issues  framed  by  the 
original  answer,  it  would  be  a  matter  of  indifference  to  the 
defendant  in  what  county  the  action  sliould  be  tried ;  but  with 
the  service  of  an  amended  answer,  an  entirely  new  case  might 
be  presented  for  trial,  which  he  might  deem  important  to  have 
tried  in  the  proper  county.  The  case  of  Veeder  v.  Baker  (83 
N.  Y.  156)  is  authority  for  the  position  that  the  service  of  an 
answer  does  not  necessarily  limit  the  time  in  which  a  demand 
may  be  made,  if  another  answer  is  served  under  the  provisions 
of  the  Code  authorizing  the  service  of  pleadings,  as  of  course. 
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There  the  defendant  had,  with  his  original  answer,  served  a 
demand  and  made  a  motion  to  change  the  place  of  trial,  which 
had  been  denied.  The  plaintiff  served  an  amended  complaint^ 
to  which  the  defendant  interposed  an  answer  and  made  another 
demand  and  a  second  motion  to  change  the  place  of  trial,  in 
accordance  with  it,  which  was  granted. 

The  just  rule  would  seem  to  be  that  the  defendant  may 
retain  the  right  to  insist  that  the  trial  shall  be  had  in  the  proper 
county  until  he  has,  by  his  own  act,  defined  the  issues  to  be 
tried,  when  the  right  is  gone,  unless  he  has  put  the  plaintiff  in 
default  by  the  service  of  the  prescribed  demand.  While  it 
will  not  be  presumed  that  the  defendant  intends  to  serve  an 
amended  answer,  yet  the  right  exists,  and,  if  availed  of,  it 
becomes  the  answer  of  the  defendant  in  the  action ;  and  it 
would  be  contrary  to  the  liberal  rule  of  construction,  which 
the  Code  requires  to  be  adopted  in  applying  its  provisions,  to 
deprive  him  of  a  privilege  which  it  is  expressly  stated  may  be 
exercised  at  the  time  of  the  service  "  of  the  answer." 

The  plaintiff  cannot  be  seriously  prejudiced.  If  the  amended 
answer  has  been  served  for  the  purpose  of  delay,  it  may  be 
stricken  out  on  motion^  and  with  it  would  fall  whatever  inci- 
dents and  privileges  the  defendant  would  otherwise  have 
derived  from  it.  Section  984  of  the  Code  provides  that  an 
action  of  this  character  must  be  tried  in  the  county  in  which 
one  of  the  parties  resided  at  the  commencement  thereof.  The 
plaintiff  has  deliberately  disregarded  this  requirement. 

It  is  true  that  a  subsequent  section  permits  the  action  to  be 
tried  in  the  wrong  county,  unless  the  defendant  makes  the 
demand  and  follows  it  with  a  motion,  if  not  promptly  com- 
plied with  ;  but  a  technical  construction  should  not  be  invoked 
to  aid  the  plaintiff  in  his  effort  to  avoid  the  application  of  the 
statute. 

The  orders  of  tlie  General  and  Special  Terms  should  be 
reversed,  with  costs,  and  the  motion  to  change  the  place  of 
trial  granted,  with  costs. 

All  concur. 

Orders  reversed  and  motion  granted. 
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151  442)      Frederick  H.  Schild,  Respondent,  v.  The  Central  Park, 

North  and  East  River  Railroad  Company,  Appellant. 

A  street  railroad  corporation  operating  its  road  in  a  city  street  is  under  an 
implied  obligation  to  so  construct  and  maintain  its  tracks  as  that,  by  the 
exercise  of  reasonable  care  and  supervision  on  its  part,  no  danger  may 
be  occasioned  to  the  public  in  its  use  of  the  street,  whether  traveling 
on  foot  or  in  vehicles. 

Plaintiff,  in  crossing  defendant's  track,  struck  his  foot  against  one  of  the 
rails,  fell  and  was  injured.  In  an  action  to  recover  damages,  the  plain- 
tiff's evidence  was  to  the  effect  that  the  top  of  the  rail  was  over  two 
inches  above  the  surface  of  the  street.  Defendant  gave  evidence  to  the 
effect  that  the  track,  when  laid,  which  was  about  ten  years  prior  to  the 
accident,  was  level  with  the  street.  Edd,  that  the  question  as  to  defend- 
ant's negligence  was  properly  submitted  to  the  jury;  and  that  the  fact 
that  it  did  not  appear  any  complaint  had  been  made  to  defendant,  or  the 
public  authorities  did  not  release  it  from  liability. 

(Argued  May  26,  1692;  decided  June  7,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Conrt  in  the  second  judicial  department,  entered  upon  an  order 
made  at  the  December  Term,  1891,  which  afSrmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries  to 
plaintiff  from  a  fall  by  stumbling  when  crossing  defendant's 
track  upon  a  crosswalk  at  the  intersection  of  Front  and  Wall 
streets  in  the  city  of  New  York. 

The  plaintiff,  in  crossing  over  the  defendant's  track,  at  the 
intersection  of  Wall  and  Front  streets  in  New  York  city,  fell 
and  broke  his  knee  cap.  The  complaint  charged  the  defend- 
ant with  negligence  in  maintaining  its  rail  at  a  dangerous 
elevation  above  the  surface  of  the  street,  and  alleged  that  the 
fall  and  consequent  injury  '^ere  caused  by  tripping  over  the 
rail.  The  evidence  of  the  plamtiff  and  of  the  one  witness  of 
the  occurrence,  a  by-stander,  was  that  the  plaintiff's  fall  was 
occasioned  by  his  striking  against  the  westerly  rail  of  the  track. 
It  appeared  that  there  was  a  break  or  depression  in  the  flag- 
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atone  of  the  crossing  on  the  inside  of  the  rail,  and  the  defend- 
ant claimed  that  the  evidence  shows  that  the  plaintiff  fell  from 
stumbling  into  the  hole.  With  respect  to  the  cause  of  tlie 
fall,  the  trial  judge  charged  the  jury  to  the  effect  that  if  the 
fall  was  solely  attributable  to  the  presence  of  the  hole  in  the 
pavement,  then  the  defendant  was  not  responsible.  He 
instructed  them  that  the  defendant  was  rightly  there,  and  tlie 
duty  rested  upon  the  city,  primarily,  to  see  that  its  streets  were 
kept  safe  and  secure.  He  confined  the  defendant's  liability 
solely  to  the  condition  of  its  tracks.  In  so  far  as  the  hole  may 
have  contributed  to  produce  the  result,  he  instructed  the  jury, 
in  effect,  that  if,  nevertheless,  they  found  that  the -condition  of 
the  rail  was  an  active  cause  of  the  plaintiff's  fall  and  that  the 
rail  was  improperly  maintained,  they  would  be  justified  in 
finding  negligence  in  the  defendant. 

The  judgment  recovered  by  the  plaintiff,  upon  the  verdict 
of  a  jury,  was  affirmed  at  the  General  Term,  and  the  defend- 
ant has  again  appealed  to  this  court. 

Henry  Thompson  for  appellant.  The  defendant  is  not 
answerable  in  damages  to  plaintiff  for  having  the  rails  of  its 
road  their  own  height,  two  inches  above  the  grade  of  the  sur- 
rounding street.  {Mazetti  v.  N,  Y,  dk  H.  R,  R.  Co,^  3  E. 
D.  Smith,  98;  Lowry  v.  B,  C.  cfe  N.  R.  R.  Co,,  76  N. 
Y.  28 ;  Wooley  v.  G.  5.,  etc.,  R.  R.  Co,,  83  id.  121 ;  City 
of  Brooklyn  v.  B.  C.  R,  R,  Co.,  47  id.  475 ;  City  of  Troy 
V.  T  i&  Z.  R.  R.  Co.,  49  TJ.  S.  617 ;  People  v.  Brooklyn, 
65  N.  Y.  349.)  It  was  error  for  the  court  to  charge  as  it 
did,  '^  but  if  they  maintain  the  track  at  an  elevation  above  the 
whole  surrounding  street,  or  for  a  distance  so  great  as  to 
imperil  persons  who  sought  to  cross  over  it,  then  you  would 
be  justified  in  finding  that  there  was  negligence  on  their  part 
That  I  submit  to  you  as  a  question  of  fact"  {HoughJcirk  v. 
D.  iSk  R.  C.  Co.,  92  N.  Y.  227;  McGrath  v.  iT.  T.  C.  <& 
H.  R.  R.  R.  Co.,  63  id.  528 ;  Grippin  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  40  id.  41.)  It  is  ample  for  defendant  to  show 
that  there  is  no  preponderance  of  proof  that  the  rail,  and  not 
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the  hole  in  the  crosswalk,  cansed  plaintiff's  fall.    {M.^  H.  Co. 
V.  Searhs,  101  N.  Y.  661.) 

Charles  J.  Patterson  for  respondent  Defendant  was 
obliged  to  keep  its  track  in  such  situation,  with  respect  to  the 
adjacent  pavement,  as  not  to  endanger  travelers.  ( Wooley  v. 
O.  S.  B.  a.  Co.,  83  N.  Y.  121 ;  Wooster  v.  F.  S.  R.  li. 
Co.,  50  id.  203 ;  Fash  v.  T.  A.  R,  R.  Co.,  1  Daly,  148 ; 
Conroy  v.  T.  S.  R.  Co.,  52  How.  Pr.  49;  Oliver  v.  JV. 
E.  R.  Co.,  L.  R.  [9  Q.  B.]  409 ;  Wasmer  v.  D.,  L.  &  F. 
R.  R.  Co.,  80  N.  Y.  212;  LiUy  v.  N.  Y.  C.  iSk  H.  R. 
R.  R.  Co.,  .107  id.  566.)  That  the  accident  was  due  to  the 
elevation  of  the  track  above  the  general  level  of  the  street  was 
fairly  proven,  and  defendant,  being  in  any  view  responsible 
for  tliis  improper  elevation  of  the  track,  was  not  to  be  relieved 
because  the  municipal  authorities  erred  in  not  repairing  the 
streets.  {Carpenter  v.  C.  P.,  N.  <&  E.  R.  R.  Co.,  11  Abb. 
[N.  S.]  416.)  When  the  existence  of  the  hole  in  the  street 
rendered  the  defendant's  track  dangerous,  they  were  obliged 
to  obviate  the  danger,  and  in  this  way  they  were  liable  for  the 
non-repair  of  that  part  of  the  street  which  was  connected  with 
their  track.  {Carpenter  v.  C.  P.,  N.  cfe  E.  R.  R.  Co.,  11 
Abb.  [N.  S.]  416 ;  Woolei/  v.  G.  S.  R.  R.  Co.,  83  N.  Y. 
121 ;  Wooster  v.  F.  S.  R.  R.  Co.,  50  id.  203.)  There  was 
no  contributory  negligence  on  plaintiff's  part  {McOuire  v. 
Spence,  91  JS.  Y.  303  ;  Weed  v.  VU.  of  BaUston  Spa,  76  id, 
329.)  It  was  admissible  to  show  how  the  car  tracks  were  gen- 
erally arranged  in  the  city  with  respect  to  keeping  the  tracks 
from  projecting  above  the  pavements.  The  usual  method  of 
doing  the  work  was  proper  to  be  proven.  {Carpenter  v.  C. 
P.,  N.  dk  E.  R.  li.  Co.,  11  Abb.  [N.  S.]  416.)  It  would  not 
have  been  error  to  receive  evidence  of  the  subsequent  condi- 
tion of  the  track  at  the  point  in  question.  ( Wooley  v.  6.  S. 
R.  R.  Co.,  83  N.  Y.  129, 130.) 

Gray,  J.  I  think  the  instructions  given  by  the  trial  judge 
were  correct  and  fairly  left  it  to  the  jury  to  pronounce,  upon 
the  evidence,  what  they  believed  to  have  been  the  obstruction 
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to  plaintifPs  passage  over  the  track.  Their  verdict  must  be 
taken  as  establishing,  conchisively  for  us,  that  the  plaintiff 
stumbled  over  the  rail,  and  not  because  of  the  hole  in  the 
flagging.  The  question,  therefore,  becomes  one  which  relates 
to  the  rights  of  the  defendant,  and  to  the  duty  resting  upon  it, 
with  respect  to  the  laying  and  maintenance  of  its  rails  upon 
the  street  surface.  The  evidence  for  the  plaintiff  and  for  the 
defendant  conflicts  as  to  the  height  of  the  rail  above  the  sur- 
face of  tlie  street.  It  was  either  one  inch  and  an  eighth  of  an 
inch,  or  upwards  of  two  inches.  There  was  evidence  for  the 
defendant  that  the  track,  when  laid  some  ten  years  previously, 
was  level  with  the  street ;  but  the  rails  certainly  were,  at  the 
time  of  this  occurrence,  at  some  height  above  the  street  sur- 
face,  and,  to  some  extent,  constituted  an  obstruction  in  the 
highway. 

The  defendant  was  authorized  and  had  the  right  to  put 
down  its  rails  in  and  upon  the  street,  and  was  under  no  liabil- 
ity, by  reason  of  anything  in  the  grant  from  the  common 
council,  to  keep  the  street  pavement  between  it*  tracks  in 
repair.  But  it  was  under  an  obligation,  which  is  necessarily 
implied  as  to  every  use  of  a  highway,  so  to  construct  and  to 
maintain  its  tracks  as  that,  by  the  exercise  of  a  reasonable  care 
and  supervision  with  respect  to  them,  no  danger  might  be 
occasioned  to  the  public  in  its  use  of  the  highway. 

From  the  case  of  Rex  v.  Kerrison  (3  M.  &  S.  526),  upon 
which  the  decision  in  Oliver  v.  North  Eastern  Railway  Co, 
(L.  R.  [9  Q.  B.]  409)  was  rested,  the  principle  may  be  deemed 
to  have  been  established  that  a  railroad  corporation  having  its 
rails  in  a  public  highway  must  lay  and  keep  them  so  as  to 
cause  as  little  injury  as  possible.  The  highway,  or  street,  used 
for  the  rails  must  be  maintained,  as  nearly  as  possible,  as  fit 
for  the  use  of  the  public,  who  travel  on  foot  or  in  vehicles,  as 
it  was  before,  having  due  regard  to  the  necessity  for  the  rails 
being  there.  Whether  the  rails  are  so  laid  as  to  constitute  on 
its  part  a  neglect  of  proper  conditions  for  the  public  safety  is 
a  question  of  fact  for  the  jury,  and  not  one  of  law  for  the  court 
to  pass  upon.  It  was  tlie  province  of  the  jury  to  decide,  in 
SicKELS— Vol.  LXXXVIII.        57 
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Buch  a  case,  whether  the  defendant  was  negligent.  It  is  not 
a  question  of  the  right  of  the  defendant  to  be  there  with  its 
rails  in  the  street ;  there  was  only  the  question  whether,  in  the 
way,  or  in  the  condition  in  which  it  suflEered  its  rails  to  remain, 
it  was  not  neglectful  of  the  right  of  the  public  to  as  safe  and 
unobstructed  a  use  of  the  street  as  was  reasonably  possible 
under  the  circumstances. 

That  the  evidence  showed  that  no  complaint  had  ever  been 
made,  lodged,  or  recorded,  to  the  knowledge  of  the  defendant, 
or  with  the  public  authorities,  does  not  afiect  the  question  of 
liability.  It  was  something  for  the .  jury  to  consider  in  ren* 
dering  a  verdict.  It  may  or  may  not  have  seemed  singular. 
Many  may  have  fallen  from  the  same  cause  without  injury 
ensuing ;  or,  if  injured,  without  complaining  or  suing. 

This  discussion  sufficiently  covers  the  points  presented  for 
the  appellant,  and,  there  being  no  errors  calling  for  a  reversal, 
the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Chablotte  E.  Patten,  Kespondent,  v.  United  Life  and 
Accident  Insurance  Association,  Appellant. 

It  seems,  the  provision  of  the  Code  of  Civil  Procedure  (§  834)  prohibiting 
a  physician  from  disclosing  any  information  acquired  by  him  while 
attending  a  patient  in  a  professional  capacity,  which  was  necessary  to 
enable  him  to  act  in  that  capacity,  does  not  render  it  incompetent  for  a 
physician  to  testify  that  he  attended  a  person  in  a  professional  capacity, 
and  that  the  patient  was  sick,  or  from  giving  the  dates  and  number  of 
times  of  attendance. 

defendant,  an  assessmert  insurance  company,  issued  a  policy  upon  the  life 
of  P.  It  was  provided  therein  that  a  failure  to  comply  with  the  rules 
of  the  association  as  to  payment  of  assessments  would  render  the  policy 
void.  P.  failed  to  pay  an  assessment,  and  for  the  purpose  of  being  rein- 
stated as  a  member  as  authorized  by  the  rules,  executed  a  certificate  to 
the  effect  that  he  was  in  good  health  at  the  time.  P.  died  within  a 
month  thereafter.  In  an  action  upon  the  policy  defendant,  for  the  pur- 
pose of  proving  the  falsity  of  the  certificate,  offered  to  prove  by  a 
physician  that  he  attended  upon  P.  as  a  patient  during  his  last  illness. 
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and  that  he  was  sick,  and  also  the  date  when  he  was  first  consulted. 
This  was  objected  to,  and  excluded  but  not  on  the  ground  that  the  testi- 
mony  was  incompetent  under  said  provision  of  the  Code.    Held,  error. 

(Argued  May  25,  1892;  decided  June  7,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  23, 1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material| 
are  stated  in  the  opinion. 

Harry  Wilber  for  appellant.  The  sole  purpose  of  the  ques- 
tions propounded  b^  defendant  to  the  physician  was  to  ascer* 
tain  the  dates  of  his  visits  to  his  patient,  and  the  exclusion  of 
his  testimony  was  error.  {Breisenmeister  v.  Su/preme  Lodge^ 
19  Ins.  Kep.  889 ;  Code  Civ.  Pro.  §  834.)  The  health  report 
should  have  been  admitted  in  evidence.  (Code  Civ.  Pro. 
§  944 ;  McKinny  v.  R.  R.  Co.,  104  N.  Y.  352.) 

J.  A.  Shovdy  for  respondent.  There  was  no  error  commit- 
ted by  the  trial  judge  in  the  exclusion  of  the  testimony  of  Dr. 
Perry.  (Code  Civ.  Pro.  §  834 ;  Feeney  v.  Z.  /.  R.  R.  Co.^ 
116  N.  Y.  380 ;  GraMon  v.  M.  Z.  Ins.  Co.,  80  id.  281,  297 ; 
Edington  \.  M.  Z.  Ins.  Co.,  67  id.  185,  194.)  There  was  no 
error  in  the  exclusion  of  the  record  of  the  health  department 
of  the  District  of  Columbia.    (Code  Civ.  Pro.  §  834.) 

Earl,  Ch.  J.  This  action  was  brought  on  a  policy  of 
insurance  upon  the  life  of  James  Patten.  The  defendant  is 
an  assessment  insurance  company,  and  the  policy  by  its  terms 
was  made  payable  to  the  plaintiff.  It  was  provided  in  the 
policy  that  a  failure  to  comply  with  the  rules  of  the  association 
as  to  the  payment  of  assessments  should  render  the  policy  void. 
Patten  had  failed  to  pay  an  assessment  as  required  by  the  rules 
of  the  association,  and  for  such  failure  his  policy  had  lapsed 
and  become  void  prior  to  the  19th  day  of  April,  1888.    On 
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that  day,  for  the  purpose  of  being  reinstated  as  a  menriber  of 
the  association,  he  executed  a  certificate  certifying  that  he  was 
in  good  health,  and  that  certificate  was  sent  to  and  reached 
the  defendant  on  the  23d  day  of  April,  1888.  Patten  died  on 
the  sixteenth  day  of  May  thereafter,  and  the  sole  defense  to 
this  action  which  is  now  relied  upon  is  that  the  certificate  as 
to  his  health  on  the  nineteenth  day  of  April  was  untrue. 

To  defeat  the  action  it  was  incumbent  upon  the  defendant 
to  show  that  at  the  date  of  the  certificate  Patten  was  not  in 
good  health. 

Prior  to  the  trial  the  evidence  of  Dr.  Perry,  of  Washington, 
D.  C,  was  taken  at  the  instance  of  the  defendant,  under  a 
commission  issued  for  that  purpose,  and  upon  the  trial  it 
attempted  to  read  in  evidence  the  doctor's  examination  taken 
under  the  commission.  The  court,  upon  the  plainti£Ps  objec- 
tion, refused  to  pennit  the  answers  to  certain  of  the  interga- 
tories  to  be  read  in  evidence,  and  such  refusals  are  now  the 
defendant's  chief  cause  of  complaint  In  answer  to  the  first, 
second,  third  and  fourth  interrogatories,  Dr.  Perry  stated  that 
he  was  a  physician  and  that  his  place  of  residence  was  in 
Washington ;  that  he  knew  Patten  and  that  his  acquaintance 
with  him  continued  until  his  death  on  May  10,  1 888.  The 
interrogatories  overruled  by  the  court  and  the  objections  made 
to  them  are  as  follows :  "  Did  you  attend  Jarvis  Patten  pro- 
fessionally in  his  last  illnesB  ? "  "  Did  you  continue  in  attend- 
ance upon  Jarvis  Patten  until  his  death  ?  "  "  When  were  you 
first  applied  to  in  reference  to  the  last  illness  of  Jarvis  Patten ; 
please  give  the  exact  date  and  time,  whether  day  or  night  ? " 
"Where  did  you  first  see  Jarvis  Patten  concerning  his  last 
illness — at  your  office  or  at  his  residence  or  elsewhere?" 
These  interrogatories  were  objected  to  by  plaintifiPs  counsel  as 
calling  for  a  conclusion  and  as  incompetent  and  irrelevant. 

The  following  interrogatories  were  objected  to  generally,  no 
grounds  being  stated :  "  How  many  times  did  you  attend  him 
professionally  intermediate  the  occasion  you  first  saw  him  in 
relation  to  his  health  as  you  have  testified  and  the  death  of 
Jarvis  Patten.     Please  give  the  dates  and  hours  of  your  attend- 
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ance  as  far  as  you  are  able  V\  "  How  many  of  these  attend* 
ances  were  at  your  office  and  how  many  at  the  house  of  Jarvis 
Patten  ? "  "  Please  give  the  dates  of  such  attendances  at  your 
office  ? "  "  Please  give  the  dates  of  such  attendances  at  the 
house  of  Jarvis  Patten  ? " 

These  interrogatories  do  not  appear  to  have  been  objected 
to  under  section  834  of  the  Code,  and  it  was  not  objected 
that  the  doctor  was  not  competent  to  answer  the  questions. 
The  defendant  certainly  had  the  right  to  show,  if  it  could, 
by  some  witness  that  Patten  was  not  in  good  health  at  the 
time  he  signed  the  certificate,  and  if  it  could  have  shown  by 
any  witness  that  at  or  about  that  time  he  was  in  charge  of 
a  physician,  it  would  have  gone  a  great  way  to  show  the 
untruthfulness  of  the  certificate  and  to  establish  its  defense. 
Patten  died  in  less  than  a  month  after  executing  the  certificate 
certifying  that  he  was  in  good  health,  and  his  health  during 
the  whole  of  that  time  was  a  pertinent  matter  of  inquiry  and 
investigation,  and  the  defendant  had  the  right  to  show  its  con- 
dition by  the  doctor,  unless  his  evidence  was  objected  to  and 
excluded  uiider  section  834  of  the  Code.  But  if  we  assume 
that  the  trial  judge,  in  excluding  the  evidence,  had  in  mind 
section  834  and  intended  to  exclude  it  on  account  of  the  pro- 
hibition therein  contained,  the  rulings  were,  nevertheless, 
erroneous.  At  the  time  the  rulings  were  made,  it  did  not 
appear  that  the  information  sought  to  be  obtained  from  the 
doctor  was  acquired  by  him  while  attending  Patten  as  a 
patient,  or  tliat  the  information  sought  to  be  obtained  from 
him  was  necessary  in  order  to  enable  him  to  act  in  his  profes- 
sional capacity.  There  is  nothing  in  section  834  which  pro- 
hibited the  defendant  from  showing  that  Patten  was  the 
patient  of  the  doctor ;  that  he  attended  liini  as  a  patient,  and 
that  he  was  sick.  Nor  is  there  anything  in  that  section  which 
prohibited  the  doctor  from  testifying  whether  he  was  called 
upon  to  attend  Patten  professionally  before  or  after  the  date 
of  the  certificate,  or  to  tell  how  many  times  he  attended  him, 
whether  daily  or  hourly,  from  the  nineteenth  day  of  April  to 
the  sixteenth  day  of  May.    If  the  defendant  had  been  per- 
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mitted  to  read  the  answers  to  these  pertinent  interrogatories,  it 
is  probable  that  it  could  have  proved  facts  enough  for  submis- 
sion to  the  jury  as  to  the  bad  health  of  Patten  at  the  time  he 
made  the  certificate.  It  is  no  answer  to  the  defendant's  claim 
of  error  in  these  rulings  that  it  does  not  appear  what  the 
answers  to  the  interrogatories  were.  It  was  not  bound  to 
insert  in  the  record  answers  which  it  was  not  permitted  to 
read,  and  the  interrogatories  being  competent,  we  cannot 
assume  that  material  and  relevant  answers  were  not  given  by 
the  witness  in  response  to  them.  We  are  bound  to  assume 
that  the  excluded  answers  were  harmful  to  the  plaintiff,  as  the 
counsel  would  not  otherwise  have  objected  to  them. 

After  the  trial  judge  had  refused  to  allow  the  defendant's 
counsel  to  read  the  answers  to  the  interrogatories  specified, 
plaintiff's  counsel  read  the  first  cross-interrogatory  and  the 
answer  thereto  as  follows :  "  State  whether  or  not  you  are  a 
person  duly  authorized  to  practice  physic  or  surgery?"  And 
the  witness  answered :  "  I  am  duly  authorized  to  practice  physic 
and  surgery."-  And  he  read  the  second  cross-interrogatory 
and  the  answer  thereto  as  follows :  "  If  you  shall  have  stated 
in  answer  to  the  fifth  direct  interrogatory  the  cause  of  death 
of  Jarvis  Patten,  state  now  further  whether  you  did  not  acquire 
such  information  in  attending  said  Patten  as  a  patient  in  a 
professional  capacity  and  whether  such  information  was  not 
necessary  to  enable  you  to  act  in  that  capacity  ? "  And  the 
witness  answered :  '^  I  did  acquire  such  information  in  attend- 
ing said  Jarvis  Patten  in  a  professional  capacity  and  such 
information  was  necessary  to  enable  me  to  act  in  such  capacity." 
Defendant's  counsel  had  not  read  the  fifth  direct  interrogatory, 
nor  the  answer  thereto,  and  had  given  no  evidence  by  the  doctor 
as  to  the  cause  of  Patten's  death,  and,  therefore,  the  second 
cross-interrogatory  and  the  answer  thereto  were  wholly  imma- 
terial. There  was  no  necessity  whatever  for  the  plaintiff  to 
show  that  the  doctor  acquired  his  information  as  to  the  cause 
of  Patten's  death  while  attending  him  in  a  professional  capacity, 
and  that  such  information  was  necessary  to  enable  him  to  act 
in  such  capacity,  as  he  had  not  previously  given  any  evidence 
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as  to  the  cause  of  Patten's  death,  so  far  as  this  record  discloses. 
If  we  should  assume  that  the  doctor  obtained  information  of 
the  nature  of  Patten's  sickness  while  attending  him  profes* 
sionally  and  that  such  information  was  necessary  to  enable  him 
to  act  in  his  professional  capacity,  such  assumption  would  not 
justify  the  exclusion  of  the  evidence  called  for  by  the  direct 
interrogatories  above  specified,  because  none  of  them  called  for 
the  nature  of  the  disease  with  which  he  was  afflicted. 

After  the  exclusion  of  the  defendant's  interrogatories  put 
to  the  doctor,  it  called  as  a  witness  a  daughter  of  the  plaintiff 
and  attempted  to  show  by  her  when  the  illness  of  her  father 
commenced,  and  that  it  existed  at  the  time  the  certificate  was 
made.  It  also  attempted  to  show  by  her  Vhen  the  physician 
was  first  called  to  attend  her  father,  and  it  was  unable  to  show 
by  her  that  her  father's  illness  commenced  prior  to  the  date  of 
the  certificate,  or  that  the  doctor  had  attended  him  prior  to  the 
5th  day  of  May.  But  the  defendant  was  not  bound  by  lier 
evidence.  We  may  assume  that  she  was  a  hostile  witness, 
largely  interested  in  the  success  of  this  action  brought  by  her 
mother.  We  may  also  assume  that  the  defendant  was  forced 
to  call  her  because  of  the  exclusion  of  the  evidence  taken 
under  the  commission,  and  hence  that  the  exclusion  of  that 
evidence  was  damaging  to  it.  Bules  of  3vidence  play  an  impor- 
tant part  in  the  administration  of  justice.  They  should  be 
reasonably  and  consistently  enforced  »)  as  to  give  certainty  to 
the  law  which  protects  the  rights  of  parties.  We  cannot, 
witliout  doing  injustice  to  the  defendant,  ignore  its  exceptions 
now  brought  to  our  attention,  and  for  the  errors  which  they 
point  out,  the  judgment  should  be  reversed,  and  a  new  triaj 
granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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133       45$     Mary   G.  Morris,  Respondent,  v.  Alfred  G.  Sickly, 
it  aSmI  Impleaded,  etc.,  Appellant 

While  circumstances  surrounding  the  testator  at  the  time  of  making  a 
will  may,  where  the  language  of  the  will  is  of  doubtful  import,  be 
proved  for  the  purpose  of  arriving  at  the  testator's  intent,  the  intent 
then  existing  when  ascertained  must  have  effect,  and  may  not  be  varied 
by  after-occurring  events,  and  so,  circumstances  occurring  after  the  exe- 
cution of  the  will,  and  which  could  not  have  been  within  the  contempla- 
tion of  the  testator  at  that  time,  may  not  be  availed  of  as  showing  a 
different  intent. 

The  will  of  G.,  after  providing  for  the  payment  of  debts,  etc.,  gave  two 
legacies  amounting  to  $2,000;  one  of  $1,800  to  plaintiff,  her  sister,  in 
whose  family  she  resided;  her  residuary  estate  she  gave  to  beneficiaries 
named.  At  the  time  the  will  was  made  G.  owned  no  real  estate,  but 
had  personal  property  of  the  value  of  about  $2,500.  A  year  after  she 
purchased  of  plaintiff  and  her  husband  certain  real  estate,  for  which  she 
paid  $2,000,  and,  thereafter  and  at  the  time  of  her  death,  her  personal 
property  amounted  to  but  about  $500.  Held,  that  plamtiff's  legacy  was 
not  chargeable  upon  the  real  estate. 

(Argued  May  24,  18d2;  decided  June  7,  1892.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  charge  a  general  legacy  on  real 
estate  of  which  the  intestate  died  seized. 

The  factg,  so  far  as  material,  are  stated  in  the  opinion. 

S,  Hubbard  for  appellant.  The  court  erred  in  charging 
legacy  to  plaintiff  on  the  land.  (J8?nU  v.  Wri^htj  112  N.  Y. 
129 ;  Myers  v.  JEddy,  47  Barb.  263 ;  Bevaii  v.  Cooper j  72  N. 
Y.  517;  Lupton  v.  Lupton^  2  Johns.  Ch.  614.)  There  is 
nothing  in  the  extrinsic  circumstances  manifesting  an  intent 
by  the  words  of  the  will  to  charge  legacies  upon  real  estate. 
The  circumstances  are  in  fact  against  such  intent  (  Wiltsie  v, 
ShaWj  100  N.  Y.  191 ;  Sehyw^r  v.  Schroedei\  45  Hun,  148 ; 
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BriU  V.  Wright,  112  N.  Y.  136  ;  Colemcm  v.  Burr,  93  id.  17 ; 
Gridley  v.  Andrews^  8  Conn.  1 ;  Betta  v.  Jackaoriy  6  Wend, 
181 ;  McCom  v.  McCmm,  100  K  Y.  513.) 

Z.  ft  ^tf^df  for  respondent  Tlie  language  of  the  will  ig 
sufficient  to  charge  general  legacies  upon  the  residuary  real 
estate.  {Ragan  v.  Alien,  7  Hun,  537 ;  Tracy  v,  Tracy,  16 
Barb.  505 ;  Shulters  v.  Johnson,,  38  id.  80 ;  R.  G.  Church 
V.  Wackier,  42  id.  43;  II(yyt  v.  Zr<?y^,  17  Hun,  192;  Eey- 
nolda  V.  Reynolds,  17  N.  Y.  257;  7%arp  v.  Munroe,  47 
Hun,  246 ;  Redf .  on  Wills,  279 ;  Bevwn  v.  Cooper,  72  N. 
Y.  318.)  The  extrinsic  ci/cumstances  proven  in  this  case, 
together  with  the  will  itself  and  the  language  of  the  residuary 
clause,  clearly  establish  tlie  intention  of  the  testatrix  to  charge 
the  plaintiff's  legacy  upon  her  real  estate.  {McCorn  v.  McCom, 
100  K  Y.  513 ;  ScoU  v.  Stebbim,  91  id.  605.)  The  contention 
of  appellant's  counsel  that,  because  decedent  owned  no  real 
property  at  the  date  of  the  execution  of  the  will,  she  could  not 
have  had  an  intention  to  charge  her  real  estate  with  the  pay- 
ment of  her  legacies,  is  untenable.  (1  Redf.  on  Wills,  560, 
561 ;  Scott  V.  Stebhins,  91  K  Y.  605.) 

Earl,  Ch.  J.  On  the  14th  day  of  April,  1873,  Margaret 
M.  Gray  executed  her  will,  in  wliich,  after  providing  that  her 
lawful  debts  and  funeral  expenses  should  be  paid,  and  a  suit- 
able tomb  stone  erected  at  her  grave,  she  gave  and  bequeathed 
to  her  sister,  Mary  Morris,  $1,800,  and  to  her  niece,  Mary  S. 
Gray,  $200 ;  and  then  she  disposed  of  her  residuary  estate  as 
follows : 

"  All  the  rest  and  residue  and  remainder  of  my  estate,  both 
real  and  personal,  of  which  I  may  die  seized  and  possessed,  I 
give,  devise  and  bequeatli  unto  my  brother,  Sylvester  Gray,  of 
Groveland,  my  nephew,  Alfred  G.  Sickly,  of  Groveland,  and 
my  sister,  Elsie  Sutfin,  of  Van  Buren  county,  Michigan,  to  be 
equally  divided  between  them." 

She  died  on  the  8th  day  of  November,  1884,  and  her  will 
was  admitted  to  probate.  At  the  time  of  tlie  execution  of  the 
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will  she  did  not  own  any  real  property,  but  all  her  property 
was  personal,  of  the  value  of  about  $2,500.  After  the  execu- 
tion of  the  will,  on  the  30th  day  of  May,  1874,  she  purchased 
of  the  plaintiff  and  her  husband  certain  real  estate,  for  which 
she  paid  the  sum  of  $2,000,  and  which  she  owned  at  the  time 
of  her  death  ;  and  her  personal  property  thereafter  and  at  the 
time  of  her  death  amounted  to  only  about  $500.  For  a  period 
of  seven  years  prior  to  the  execution  of  the  will  she  had 
resided  in  the  family  of  the  plaintiff  and  her  husband,  and  she 
continued  to  reside  tliere  until  her  death.  She  was  a  maiden 
lady,  and  at  the  time  of  her  death  was  about  seventy-two  years 
old.  The  only  compensation  she  paid  to  the  plaintiff  and  her 
husband  for  her  board  in  their  family  was  the  sum  of  $100 
per  year.  Two  of  the  tEree  residuary  legatees  died  before  the 
testatrix. 

Upon  these  facts  the  plaintiff  claims  that  her  legacy  of  $1,800 
was  a  charge  upon  the  real  estate  owned  by  the  testatrix  at 

m 

the  time  of  her  death,  and  so  the  court  below  has  held,  and 
the  real  estate  has  been  ordered  by  its  judgment  to  be  sold  for 
the  payment  of  the  legacy. 

The  sole  question  for  our  determination  is  whether  we  can 
find,  in  the  language  of  the  will,  together  with  the  circum- 
stances surrounding  and  attending  its  execution,  that  the  testar 
trix  intended  to  make  the  legacy  a  charge  upon  real  estate. 

The  rules  of  law  as  to  the  language  and  circumstances 
which  will  be  held  sufficient  to  charge  a  legacy  upon  die  real 
estate  left  by  a  decedent  have  been  so  frequently  laid  down 
and  elucidated  in  this  court  that  a  further  review  of  the 
authorities  and  a  further  discussion  of  the  subject  can  serve  iio 
useful  purpose,  cannot  render  the  law  more  certain,  nor  aid  in 
its  administration.  We  will,  therefore,  now  content  ourselves 
with  a  brief  announcement  of  our  views  in  this  case. 

It  is  now  the  settled  law  in  this  state  that  by  the  language 
contained  in  this  will  alone  the  legacy  was  not  charged  upon 
the  real  estate.  {Hoyt  v,  Rayty  85  N.  Y.  146 ;  ScoU  v.  Stelh 
Uii8,  91  id.  614 ;  McCom  v.  McGom,  100  id.  513 ;  Matt^ 
of  the  City  of  Rochester,  110  id.  159;  BrUl  v.  Wright,  112 
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id.  129;  Brigga  v.  Carroll,  117  id.  288.)    And  so  it  was  held 
in  this  case  in  the  conrt  below. 

Bnt  it  was  held  in  the  cases  cited  that  such  language  as  is. 
found  in  this  will  is  not  absolutely  inconsistent  with  an  inten- 
tion  to  charge  the  real  estate,  and  that  for  the  purpose  of 
ascertaining  the  intention  of  a  testator  extrinsic  evidence  prop- 
erly bearing  upon  that  intention,  and  by  the  rules  of  law 
allowable  to  explain  the  meaning  of  the  language  used  may  be 
received  in  evidence. 

Considering  the  circumstances  surrounding  the  testatrix  at 
the  time  of  the  execution  of  this  will,  and  construing  the  lan- 
guage by  the  aid  and  in  the  light  of  such  circumstances,  we 
are  yet  unable  to  find  tJiat  she  intended  to  charge  real  estate 
with  the  legacies,  as  she  then  owned  no  real  estate,  and  her  per- 
sonal property  was  ample  to  pay  the  legacies ;  and  this,  too, 
seems  to  have  been  the  opinion  of  the  court  below. 

But  the  plaintifPs  counsel  contends  that  we  may  look  at  the 
circumstances  occurring  and  existing  subsequently  to  the  exe- 
cution of  the  will,  for  the  purpose  of  ascertaining  the  inten- 
tion of  the  testatrix ;  and  in  this  contention  he  seems  to  have 
been  sustained  by  the  court  below,  and  by  a  consideration  of 
the  circumstances  which  we  have  above  mentioned,  which 
transpired  after  the  execution  of  the  will,  it  reached  the  con- 
clusion that  the  legacy  was  charged  upon  the  real  estate. 

Circumstances  surrounding  a  testator  at  the  time  of  the 
execution  of  his  will  may  be  given  in  evidence  so  that  the' 
court  may  see  the  facts  as  he  saw  them,  and  thus  arrive  at  Ills 
intention,  where  the  language  alone  is  of  doubtful  import. 
The  matter  to  be  detennined  in  the  construction  of  a  will  is 
what  did  the  testator  intend  at  the  time  of  its  execution? 
And  when  that  Intention  is  ascertained,  it  must  have  effect,  if 
not  in  conflict  with  any  law.  Clearly,  circumstances  occurring 
long  after  the  execution  of  a  will  could  not  have  been  within 
the  contemplation  of  the  testator,  and  could,  therefore,  throw 
no  light  upon  the  meaning  of  language  which  he  then  used. 
While  a  will  is  in  some  sense  ambulatory  as  to  the  objects  and 
subjects  with  which  it  deals,  yet  it  is  not  ambulatory  as  to  the^ 
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meaning  of  the  language  used  by  the  testator  and  the  intention 
and  purpose  which  controlled  the  disposition  of  his  property. 
That  intention  and  purpose  nxust  be  found  to  exist  at  the  time 
of  the  execution  of  the  will,  and  cannot  be  varied  or  changed 
by  any  after-occmrring  events. 

Therefore,  as  the  language  of  this  will,  construed  in  the 
light  of  circumstances  existing  at  the  time  of  its  execution,  did 
not  charge  this  legacy  upon  the  real  estate,  circumstances 
occurring  subsequently  to  its  execution  cannot  be  resorted  to 
for  the  purpose  of  finding  an  intention  to  create  the  charge. 

It  is  said  by  the  counsel  for  the  plaintiff  that  the  case  of 
Seoti  V.  Stebbins  (sn^a)  sustains  his  contention.  Wliile  there 
are  some  views  expressed  in  the  opinion  in  that  case  apparently 
in  conflict  with  those  expressed  here,  yet  nothing  was  decided 
there  which  makes  it  an  authority  for  the  plaintiff  here. 

We  are,  therefore,  of  opinion  that  this  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  O'Bsien  and  Mat^ya&d,  JJ.,  dissenting. 

Judgment  reversed. 


William  H.  Tolhurst  et  al.,  Appellants,  v,  Joseph  A. 

Powers,  Respondent. 

Plaintiffs  constructed  a  certain  machine  for  B.,  which  thej  delivered  with- 
out requiring  payment  of  a  balance  due  for  their  work.  The  machine 
did  not  work  successfully  and  was  returned  to  plaintiffs  to  make  some 
alterations  therein.  This  they  agreed  to  do  and  did  do  upon  defendant's 
promise  to  pay  their  charges  therefor,  which  he  did.  Upon  plaintiffs' 
threatening  to  retain  possession  of  tlie  machine  unless  the  original 
indebtedness  was  paid,  defendant  promised  orally  to  pay  the  same  and 
the  machine  was  shipped  to  him  with  the  consent  of  B.  In  an  action 
upon  the  promise  Jtrld,  that  it  was  without  consideration  and  plain- 
tiffs  were  not  entitled  to  recover;  that  they  lost  their  primary  lien 
by  delivery  and  acquired  no  new  one  by  reason  of  the  alterations 
which  were  paid  for;  and  so  thikt  their  refusal  to  surrender  possession 
was  a  wrong,  and  such  surrender  furnished  no  consideration;  that  the 
shipment  to  defendant,  was  a  delivery  to  B.,  and  the  former  obtained 
no  right  or  interest  in  the  property  as  the  result  of  the  delivery. 

(Argued  May  25,  1892.  decided  June  7,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  11,  1891,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  a  balance  of  an  account 
originally  due  plaintiffs  from  one  Clinton  M.  Ball  for  services 
in  the  construction  and  fitting  of  a  dynamo  and  other  elec- 
trical appliances,  which  it  was  claimed  defendant  had  agreed  to 

pay- 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Nelson  Davenport  for  appellants.     The  case  at  bar  does  not 
fall  within  the  Statute  of  Frauds.     {Leonard  v.  Yredenhv/rgh^ 
8  Johns.  29 ;  MaUory  v,   GilZeU,  21  N".  Y.  312 ;  Brown  v. 
Wel>er,  38  id.  187 ;  White  v.  RintouL,  108  id.  227.) 

Frank  S,  Black  for  respondent.  As  an  original  contract 
the  promise  of  defendant  was  void,  there  being  no  considera- 
tion. {McFarla/nd  v.  Wheeler^  26  Wend.  467;  Bla^ik  v. 
Bogart,  65  N.  Y.  601 ;  W.  T.  Co.  v.  Barler,  56  id.  544  ; 
Tru%t  v.  Person^  3  Abb.  Pr.  84,  85 ;  WaUher  v.  Wetmore^ 
1  E.  D.  Smith,  7,  24;  1  Add.  on  Cont  15,  26;  Tolhurst 
V.  Powers,  61  Hun,  105,  107;  Crosby  v.  Wood^  6  K  Y. 
369,  374 ;  Converse  r.  Kellogg,  7  Barb.  596,  598 ;  Morgan 
V.  Hodges,  50  K  W.  Kep.  876;  Davison  v.  Ford,  23  W. 
Va.  618,  627.)  The  promise  of  the  defendant,  if  collateral, 
was  void.  {MaUory  v.  OiUett,  21  N.  Y.  412 ;  Ackley  v.  Par- 
menter,  98  id.  425.) 

Finch,  J.  "We  agree  with  the  prevailing  opinion  of  the 
General  Term  that  there  was  no  consideration  to  support  the 
promise  of  Powers  to  pay  Ball's  debt  to  the  plaintiffs.  The 
latter  originally  constructed  a  dynamo  for  which  Ball  became 
indebted  to  them,  and  after  all  payments  he  remained  so 
indebted  when  the  machine  was  ready  for  delivery.  The 
builders,  of  course,  had  a  lien  upon  it  for  the  unpaid  balance, 
but  waived  and  lost  their  lien  by  a  delivery  to  Ball  without 
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payment  lie,  being  then  the  owner  and  holding  the  title 
free  from  any  incumbrance,  sold  the  dynamo  to  Crane  on  a 
contract  apparently  contingent  upon  the  successful  working  of 
the  machine.  It  did  not  work  successfully  and  was  sent  back 
to  plaintiffs  to  be  altered  with  a  view  of  correcting  its  imper- 
fections. At  this  point  occurred  the  first  intervention  of  the 
defendant  Powers.  He  had  not  then  obtained,  so  far  as  the 
case  shows,  any  interest  in  the  machine,  and  the  complete  title 
was  either  in  Crane  or  Ball  or  in  both ;  but  when  the  plaintiffs 
hesitated  about  entering  upon  the  new  work  until  their  charges 
for  it  should  be  made  secure,  Powers  agreed  to  pay  them.  The 
true  character  of  that  promise  is  immaterial,  for,  when  the 
work  was  done,  Powers  did  pay  according  to  liis  contract. 
Thereafter,  Ball  and  Powers  requiring  a  delivery  of  the 
dynamo,  the  plaintifb  undertook  or  threatened  to  retain  the 
possession  till  the  original  debt  should  be  paid.  That  they  had 
no  right  to  do.  Their  primary  lien  was  lost  by  the  delivery 
and  they  acquired  no  new  one  by  reason  of  the  repairs  which 
were  paid  for.  Such  refusal  to  surrender  the  possession 
was  an  absolute  wrong  without  any  color  of  right  about  it. 
After  demand  their  refusal  was  a  trespass,  and  according  to 
their  own  evidence  the  sole  consideration  for  the  promise 
which  they  claim  that  Powers  made  to  pay  the  old  debt  of 
Ball  was  their  surrender  of  possession.  To  that  they  wfere 
already  bound  and  parted  with  nothing  by  the  surrender. 
They  gave  up  no  right  which  they  had  against  any  one,  but 
extorted  the  promise  by  a  threat  of  what  would  have  beei^  ii 
executed,  a  wrongful  conversion.  Doing  what  they  were 
already  bound  to  do  furnished  no  consideration  for  the  promise. 
It  is  said,  however,  that  Ball  made  no  demand,  and  until  he 
did,  the  plaintiffs  were  not  bound  to  deliver  the  possession,  and 
tliat  the  delivery  was  to  Powers  and  not  to  Ball.  But  there 
was  certainly  a  request  to  ship  the  machine  and  so  part  with 
the  possession,  and  both  the  request  and  the  shipment  were 
with  the  concurrence  of  Ball.  It  was  that  very  reqtiest.that 
brought  up  the  subject  of  the  old  debt,  and  Ball  stood  by, 
{)lainly  assenting,  at  least  by  omitting  any  dissent  or  ob jection. 
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The  shipment  to  Powers  by  name  made  it  none  the  less  a 
delivery  to  Ball,  whose  concurrence  is  explicitly  found.  Surely, 
after  what  happened,  the  latter  could  not  have  maintained  an 
action  for  conversion  *on  the  ground  that  there  had  been  no 
delivery  to  him.  The  undisputed  fact  is  that  the  plaintiffs 
were  seeking  to  withhold  a  delivery  to  the  owner  without  the 
least  right  of  refusal.  There  was  no  harm  to  plaintiflfe  and  no 
benefit  conferred  on  Powers.  The  former  parted  with  nothing 
of  their  own,  and  the  latter  gained  nothing,  for  the  shipment 
to  him  was  a  delivery  to  Ball,  the  owner,  since  made  with  his 
concurrence,  and  Powers  obtained  no  right  or  interest  in  the 
property  as  the  result  of  the  delivery.  He  simply  took  it,  if 
he  took  at  all,  which  is  doubtful,  as  the  agent  or.  bailee  of  the 
.owner,  and  acquired  no  right  in  it  until  a  later  period.  Until 
the  mortgage  made  subsequently,  his  advances  for  repairs  con- 
stituted only  an  unsecured  debt  against  Ball.  The  turning 
point  of  the  appellant's  argument  is  the  unwarranted  assump* 
tion  that  the  plaintiffs  agreed  to  deliver,  and  did  deliver,  the 
dynamo  to  one  whom  they  knew  not  to  be  the  owner  without 
the  assent  of  Ball,  who  was  the  owner,  but  who,  nevertheless, 
stood  by  and  made  no  objection.  No  fair  construction  of  the 
evidence  will  sustain  the  appellant's  theory. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Valentine  Yoght  et  al.,  Respondents,  v.  The  City  of 

Buffalo,  Appellant. 

The  common  council  of  the  city  of  Buffalo,  in  pursuance  of  authority 
given  by  its  charter,  passed  and  caused  to  be  published  a  resolution 
giving  notice  of  an  intention  to  order  a  street  to  be  paved  "forty-two 
feet  wide,  and  directed  the  city  engineer  to  prepare  plans  and  specifi- 
cations, and  to  advertise  for  sealed  proposals.  A  surface  railroad  was 
in  operation  at  the  time,  having  a  track  in  said  street.  By  its  charter  it 
was  required  to  keep  the  surface  of  the  street  between  the  rails  in  good 
•order  and  repair.  The  plans  and  specifications  prepared  by  the  engineer 
4id  not  include  the  space  between  the  rails.  The  advertisement  for 
proposals,  while  describing  the  work  as  being  forty- tw^o  feet  wide. 
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stated  that  it  was  to  be  done  in  "accordance  with  the  plans  and  specifica- 
tions on  file."  Upon  report  of  the  engineer  of  proposals  received,  the 
common  council  passed  resolutions  determining  the  expense  of  the 
improvement  and  directing  the  work  to  b^  done  "  in  accordance  with 
plans  and  specifications  on  file,"  directing  the  engineer  to  contract  with 
the  lowest  bidder  at  his  bid,  and  directing  the  city  assessors  to  assess  that 
sum  upon  the  real  estate  benefited.  The  contract,  as  made,  excluded 
from  the  work  five  feet,  the  space  between  the  rails.  That  part  so 
excluded  was  not  repaved  by  the  city,  and  no  cost  for  repaving  it  was 
included  in  the  assessment.  In  an  action  to  set  aside  assessments  upon 
plaintiffs'  property  for  said  improvement,  plaintiffs  claimed  the  assess- 
ments to  be  void  because  the  contract  was  only  for  the  repavement  of 
thirty-seven  feet  instead  of  forty-two  feet  as  ordered.  Held,  untenable; 
tliat  the  mention  in  the  resolution  authorizing  the  work  of  forty -two 
feet  was  merely  descriptive  of  the  width  of  the  street  and  not  directory 
as  to  the  amount  of  the  improvement;  also,  that  assuming  to  the  con- 
trary the  subsequent  ordering  of  the  work  in  accordance  with  the  plan; 
which  omitted  the  five  feet  was  a  ratification  and  adoption  thereof,  and 
this  the  common  council  had  power  to  do,  as  the  departure  from  the 
original  intent  was  publicly  advertised,  and  there  was  no  possibility  of 
prejudice  from  fraud  or  collusion. 

Also  /uld,  that  if  there  was  a  technical  irregularity^  in  the  proceedings, 
plaintiffs,  in  the  absence  of  evidence  showing  a  substantial  injury,  were 
not  in  a  position  to  complain,  and  so,  could  not  maintain  the  action. 

It  appeared  that  lands  on  the  north  side  of  the  street  wete  assessed  a  little 
more  than  on  the  south  side,  because  of  the  fact  that  tike  railroad  track 
was  on  the  south  half  of  the  street.  Held,  that  this  was  a  matter  withiD 
the  judgment  and  discretion  of  the  assessors,  and  their  determination 
was  conclusive. 

The  assessors'  notice  of  the  completion  of  the  assessment-rolls  was  required 
by  the  city  charter  to  be  published  in  five  successive  numbers  of  the 
ofiicial  paper.  (§  5,  tit.  6,  chap.  510,  Laws  of  1870.)  It  was  published 
five  successive  week  days,  omitting  an  intervening  Sunday  edition.  The 
evidence  showed  that  said  edition,  although  numbered  consecutively 
with  the  week-day  issue,  was  furnished  and  sold  under  different  terms 
from  that  issue.  Held,  that  the  week-day  issue  was  the  ofiicial  paper 
called  for. 

(Submitted  May  24,  1892;  decided  June  7,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  depai1;ment,  entered  upon  an  order 
made  April  16,  1891,  which  reversed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  ordered  a  new  trial 
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This  was  aiivaction  in  equity  to  set  aside  assessments  against 
plaintiffs'  property,  imposed  for  repaving  Broadway  in  the 
city  of  Buffalo,  and  to  restrain  their  enforcement,  etc.,  upon 
the  ground  of  alleged  jurisdictional  irregularities  in  the  pro- 
ceedings by  the  municipaUty. 

The  material  facts  are  stated  in  the  opinion. 

George  M,  Browne  and  Philip  A.  Laim^  for  appellant.  It 
was  not  necessary  that  the  resolution  of  intention  should  con- 
tain the  plans  and  specifications  for  the  pavement  of  the  street 
{Emery  v.  S.  F.  Q.  Co.,  28  Cal.  375 ;  Harvey  v.  HiOer,  47 
id.  17.)  The  preparation  of  plans  and  specifications  by  the 
engineer,  and  the  publication  of  a  notice  inviting  bids,  are 
required  by  the  charter  of  the  city  of  Buffalo.  (Laws  of 
1870,  chap.  519,  §  19.)  No  authority  was  delegated  to  the 
engineer  in  tliis  case.  If  the  common  council  had  knowledge 
of  the  existence  of  these  tracks,  then  it  must  be  they  directed 
the  work  done  as  the  plans  and  specifications  provided.  {Lyihe 
V.  City  of  Buffalo,  48  Hun,  178.)  The  plaintiffs  have  failed 
to  show  substantial  injury ;  their  case  rests  upon  a  technicality 
and  a  possible  injury.  They  cannot  maintain  this  action. 
{People  ex  rel.  v.  Rochester,  5  Lans.  11 ;  In  re  Folsom,  2  T. 
&  C.  55 ;  Lyihe  v.  City  of  Buffalo,  48  Hun,  175 ;  Morse  v. 
CUy  of  Buffalo,  3S  id.  632 ;  In  re  Mead,  74  N.  Y.  221  ;  In 
re  Kendall,  85  id.  302 ;  In  re  M.  L,  Ins.  Co.,  89  id.  530 ; 
People  ex  rd.  v.  Mayor,  etc.,  4  id.  419 ;  Genet  v.  City  of 
Brooklyn,  99  id.  296 ;  Spencer  v.  Merchant,  100  id.  585 ; 
aReily  v.  City  of  Kingston,  114  id.  439 ;  89  id.  536.)  The 
fact  that  the  aasessors  assessed  the  property  upon  one  side  of 
the  street  at  a  higher  rate  than  upon  the  other  is  no  ground 
for  setting  aside  this  assessmentrroll.  {Elwood  v.  City  of 
Roehester,  43  Hun,  102 ;  In  re  Eager,  46  N.  Y.  100  ;  In  re 
Oruger,  84  id.  619 ;  People  ex  rel.  v.  Mayor,  etc.,  63  id.  291- 
800 ;  Giiest  v.  City  of  Brooklyn,  69  id.  506 ;  99  id.  296 ; 
G'Reily  v.  City  of  Kingston,  39  Hun,  288 ;  114  id.  539 ; 
CJooley  on  Tax.  [2d  ed.]  660,  662 ;  People  ex  rel.  v.  Mayor, 
SioKBLs— Vol.  LXXXVUL        69 
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^^.,  4  N.  Y.  419 ;  Spencer  v.  Merchant,  100  id.  585.)  The 
•omission  of  the  assessors'  notice  of  the  completion  of  the  assess- 
ment-roll from  the  Sunday  number  of  the  "  Buffalo  Courier  " 
<lid  not  vitiate  tlie  assessment.  The  Sunday  edition  of  said 
paper  was  not  the  official  paper  of  the  city.  (Penal  Code, 
§§  259,  268,  269,  1359 ;  Kelly  v.  Carrico,  47  Mo.  157.) 

Frank  R.  Perkins  for  respondents.  The  defendant's  com- 
mon coimcil  has  jurisdiction  and  authority  to  cause  streets  to 
be  "  paved  and  repaved  "  by  proceeding  in  either  of  two  ways, 
each  specially  defined  by  its  charter,  and  in  no  other  or  differ- 
ent way  has  the  common  council  any  jurisdiction  to  cause  such 
work  to  be  done.  (Laws  of  1870,  chap.  519,  §§  7,  8.)  The 
proceeding  was  without  jurisdiction,  and  the  assessment  ordered 
therein  was  void.  {Smith  v.  Ifeio  York,  10  N.  Y.  507 ;  In  re 
Bv/mxeister,  56  How.  Pr.  416 ;  In  re  Ga/rvey,  77  N.  Y.  523 ; 
Zeigler  v.  Flack,  22  J.  ife  S.  69 ;  Smith  v.  Newburg,  77  N. 
Y.  130 ;  Ottendorfer  v.  Fortunate,  24  J.  &  S.  495 ;  McDon- 
€M  V.  Mayor,  etc.,  68  N.  Y.  23-28 ;  Stuart  v.  Palmer,  74  id. 
183 ;  City  of  Iludson  v.  Lambert,  14  Bush.  24.)  Section  8 
of  chapter  774  of  the  Laws  of  1870,  entitled  "An  act  to  incor- 
porate the  Buffalo  East  Side  Street  Railway  Company,"  does  not 
prevent  an  assessment  against  the  street  railway  for  a  repaving 
when  that  is  done,  but  it  does  impose  upon  that  company  the 
expense  of  keeping  the  pavement  in  repair  between  its  tracka 
(^People  ex  rel,  v.  City  of  Brooklyn,  65  N.  Y.  349 ;  City 
of  Brooklyn  v.  B.  P.  P.  Co.,  47  id.  476 ;  Turner  v.  City 
of  JSTewhurg,  109  id.  301;  N.  Y.  S.  M.  M.  P.  Co.  v. 
RemingUm,  109  id.  143 ;  City  of  Chicago  v.  RMins,  2 
Black,  418 ;  4  Wall.  658 ;  Gilmo7^e  v.  City  of  Utica,  121  N. 
Y.  561.)  The  city  certainly  should  have  exacted  and  taken 
from  the  East  Side  Street  Railway  its  just  proportion  of  the 
expense  for  the  work.  And  that  the  common  council  intended 
to  have  done,  and  it  would  have  been  done,  if  the  contract  had 
been  made  as  the  common  council  directed.  (Laws  of  1870, 
chap.  519.)  The  engineer  had  no  right  or  authority  to  make 
the  specifications  other  than  for  the  work  described  in  the 
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resolution  of  intention.  Any  omiasion  or  change  was  without 
jarisdiction,  and  rendered  the  contract  void.  The  contractor 
conld  not  recover  for  his  work  done  under  such  a  contract,  nor 
can  any  assessment  be  levied  to  defray  the  expense  of  it. 
{Smith  V.  City  of  Buffalo^  1  Seld.  494;  Smith  v.  City 
of  New  T(yrk,  10  N.  Y.  504;  McDonald  v.  City  of  New 
York^  68  id.  23 ;  People  v.  Board  of  Improvement^  43  id. 
227 ;  In  re  JEager^  41  How.  Pr.  Ill ;  People  v.  Vcmberty 
66  Barb.  331 ;  Chreene  v.  Mayor^  etc.,  3  T.  &  C.  753 ;  Dick- 
inson V.  City  of  Poughkeepsie,  7  Hun,  1 ;  75  N.  Y.  65 ; 
Hereee  v.  City  of  Buffalo,  1  Sheld.  446 ;  Pa^rr  v.  YU.  of 
GreevJbuehy  72  N.  Y.  464.)  The  assessors  pursued  a  mis- 
taken and  erroneous  theory  in  laying  the  afsessments  con- 
tained  in  the  roll  in  question.  {Cla/rk  v.  City  of  Dunkirk^ 
12  Hun^  181;  75  N.  Y.  612;  Kennedy  v.  City  of  Troy, 
14  Hun,  308 ;  77  N.  Y.  494 ;  Longley  v.  City  of  Hvdeon, 
4  T.  &  C.  353;  ClieiUy  v.  City  of  Kingston,  39  Hun, 
288 ;  EVwood  v.  City  of  Rochester,  43  id.  115 ;  Hassen  v. 
City  of  Rochester,  66  N.  Y.  516 ;  Strushurg  v.  City  of 
New  York,  87  id.  463 ;  Rvmsey  v.  City  of  Buffalo,  97  id. 
115 ;  In  re  William  and  Anthony  Streets,  19  Wend.  678 ; 
Taylor  v.  Taylor,  43  N.  Y.  583,  584;  GiUm^n  v.  Norton, 
33  How.  Pr.  376 ;  G.  S.  Bank  v.  Sha^rer,  25  Hun,  411 ; 
Jennings  v.  Whittsmo/n,  2  T.  &  C.  379 ;  Grandin  v.  LeRoy, 
2  Paige,  509;  Wiswall  v.  Hall,  3  id.  316;  Ciimmings  v. 
Rapalje,  11  id.  602 ;  Martz  v.  Coos,  108  N.  Y.  507.)  The 
evidence  shows  the  facts  to  be  that  the  assessors  have  levied 
this  assessment  in  the  sura  of  $40,270  for  repaving  only  thirty- 
seven  feet.  This  is  without  jurisdiction  of  the  subject-matter, 
and  no  irregularity  in  the  proceeding  is  waived.  {Hassan  v. 
City  of  Rochester,  67  N.  Y.  537.)  The  assessors'  notice  of 
the  completion  of  the  roll  was  not  served  as  the  charter  requires. 
(Lythe  v.  City  of  Buffalo,  48  Hun,  180 ;  EVwood  v.  City  of 
Rochester,  122  N.  Y.  229 ;  Gllmi/re  v.  City  of  Utica,  121  N. 
Y.  561 ;  In  re  Penmie,  45  Hun,  395 ;  108  N.  Y.  372,  373  ; 
In  re  Douglas,  46  id.  42 ;  Remsen  v.  Wheeler,  105  id.  573 ; 
Guest  V.  C%  of  Brooklyn,  79  id.  624 ;  WheeUr  v.  MiOs^  40 
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Barb.  644 ;  In  re  Aator,  50  N.  Y.  863 ;  In  re  SmUk,  52  id. 
628.) 

Gray,  J.  We  think  the  appeal  should  be  sustained.  The 
irregularities  alleged  were  not  of  such  a  nature  as  to  invalidi- 
date  the  municipal  proceedings ;  and,  furthermore,  it  does  not 
appear  that  the  plaintiffs  have  sustained  any  substantial  injury 
to  their  property  rights.  The  absence  of  these  elements  is 
fatal  to  the  plaintiffs'  demand  for  equitable  relief. 

A  review  of  the  proceedings  of  the  municipal  officers  is 
necessary  to  a  clear  understanding  of  the  situation.  The  com- 
mon council  of  the  city  was  authorized  by  its  charter  to  repave 
streets,  either  upon  petition  of  a  majority  of  the  property 
owners,  or  upon  notice  of  an  intention  to  order  the  work. 
These  proceedings  were  instituted  upon  the  report  -of  a  com- 
mittee of  their  number,  appointed  to  examine  the  street  in 
question.  A  resolution  of  the  common  council  was  then  pub- 
lished, which  gave  notice  of  an  intention  "  to  order  Broadway 
repaved  forty-two  feet  wide  with  first-class  Medina  sandstone 
pavement,  from  Fillmore  parkway  easterly,"  etc,  and  the 
engineer  was  therein  directed  « to  prepare  plans  and  specifica- 
tions  and  advertise  for  sealed  proposals  to  do  said  work,"  etc. 
A  corporation  known  as  the  ''  Buffalo  Eastside  Street  Bailway 
Company "  was  operating  at  the  time  a  surface  railroad  in 
Broadway,  under  grant  of  tlie  common  council  authorizing  it 
to  lay  its  tracks,  etc.  Its  charter  provided  that  the  company 
should  keep  the  surface  of  the  street  between  the  rails,  whether 
paved  or  unpaved,  in  good  and  proper  order  and  repair. 
Pursuant  to  the  resolution  of  the  common  council,  the  city 
engineer  advertised  for  sealed  bids  or  proposals  for  the  work, 
and  the  advertisement  contained  a  notice  that  plans,  specifica- 
tions and  quantities  could  be  seen  at  his  office,  and  described 
the  work  as  being  "for  repaving  Broadway  forty-two  feet 
wide  with  first-class,  etc.,  pavement  *  *  *  in  accordance 
with  the  plans  and  specifications  on  file  in  the  engineer's 
office," 

The  engineer,  thereafter,  reported  to  the  common  council 
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several  proposals  received  by  him,  and,  thereupon,  that  body 
passed  a  resolation  which  determined  the  amount  of  expense 
for  the  improvement  of  Broadway  "  in  accordance  with  plans 
and  specifications  on  file  in  the  engineer's  office,"  at  the  snm 
of  $40,270,  that  being  the  amount  of  the  lowest  bid  reported  ; 
and  the  city  assessors  were  directed  to  make  an  assessment  of 
that  snm  upon  the.  real  estate  benefited  ^^  in  proportion  to 
benefits  resulting  thereto."  A  resolution  was  passed  at  the 
same  session  ordering  flie  work  done  ^^in  accordance  with 
plans  and  specifications  on  iile,  etc."^ 

Subsequently  a  resolution  was  passed  directing  the  engineer 
**  to  contract  with  Albert  Krause  for  paving  Broadway  forty- 
two  feet  wide  with  first-class,  etc,  pavement,  *  *  *  at 
his  bid  of  $40,270,  it  being  the  lowest  bid."  The  contract  as 
made  excluded  from  the  work  of  paving  a  space  of  five  feet 
between  the  rails  of  the  single  track,  then  in  operation  by  the 
railroad  company  upon  that  part  of  Broadway.  Upon  the 
trial  it  was  conceded  tliat  "  the  specifications  for  the  improve- 
ment in  question,  made  and  filed  in  the  engineer's  office, 
excluded  the  space  between  the  railway  track  from  the  space 
to  be  paved,  and  such  space  so  excluded  was  not  paved  by  the 
city,  or  any  cost  thereof  included  in  the  assessment  in 
question." 

The  plaintiJBEs  have  argued,  upon  the  proofs,  that  the 
engineer  in  making  plans  and  specifications  did  not  obey  his 
instructions,  inasmuch  as  he  omitted  five  feet  of  the  forty-two 
feet  in  width  mentioned  in  the  resolution  of  intention,  and 
that  ha  disregarded  the  direction  as  to  contracting  for  the  work, 
inasmuch  as  he  contracted  for  the  repavement  of  thirty-seven 
feet  of  Broadway  instead  of  forty-two  feet.  Hence,  they 
say,  the  proceedings  were  without  jurisdiction  and  the  assess- 
ment, consequently,  was  void.  The  resolution  authorizing  the 
engineer  to  contract  with  Krause  for  the  repavement,  standing 
alone,  if  its  language  is  read  with  literal  exactness,  would  call 
for  the  repavement  of  the  street  in  its  whole  width  of  forty- 
two  feet.  It  musty  however,  be  read  and  interpreted  in  con- 
nection with  the  proceedings  preliminary,  and  leading  up,  to  its 
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passage.  Those  proceedings  had  their  inception  in  the  reso- 
lution expressing  the  intention  to  repaye  and  referring  it  to 
the  city  engineer  to  prepare  plans,  etc,  and  to  advertise  for 
proposals  to  do  the  work.  Plans  were  made  and  public  notice 
was  duly  given  of  their  being  on  file  and  that  the  work  of 
repavement  was  to  be  in  accordance  with  them.  The  pro- 
posals for  the  work  were  based  upon  them  and  the  common 
council  determined,  upon  their  basis  and  upon  the  proposals, 
the  expense  and  the  requisite  assessment,  and  resolved  to  do 
the  work  under  a  contract  between  the  city  engineer  and  the 
lowest  bidder.  We  think  tliat  the  mention  of  the  forty-two 
feet  in  width  of  Broadway,  in  the  resolution  of  intention  to 
repave,  was  merely  descriptive  of  the  width  of  the  street  from 
curb  to  curb,  within  which  the  work  was  to  be  done,  and  that 
it  was  not  directory  as  to  the  amount  of  repavement  to  be 
doae.  But,  assuming  the  contrary  view,  then  the  subsequent 
ordering  of  the  work  to  be  done  in  accordance  with  the  engi- 
neer's plans,  which  omitted  the  five  feet  between  the  rails  of 
the  car  track,  was  a  ratification  and  an  adoption  of  his  plans  for 
the  work  and  was  competent.  The  advertisement  of  the 
making  and  filing  of  the  plans  was  a  notice  with  which  every 
one  interested  was  chargeable.  If  a  departure  from  the 
original  intention  of  the  council,  it  was,  nevertheless,  publicly 
notified  and  with  no  possibility  of  prejudice  from  fraud  or 
collusion.  If  the  common  council  possessed  the  power  to 
order  a  repavement  of  the  street,  no  reason  is  apparent  why 
they  might  not  adopt  and  authorize  the  plan  of  the  city  engi- 
neer, which  contemplated  the  exclusion  of  so  much  of  the  sur- 
face of  the  street  as  was  within  the  car  tracks.  Whether  the 
exclusion  was  customary  in  such  cases,  as  it  was  found  by  the 
trial  court,  or  whetlier  the  railroad  company  was  considered  to 
be  obligated  by  its  charter  to  keep  that  portion  of  the  street 
surface  in  order  and  repair  and  the  city  relieved  therefrom, 
is  not  very  material  to  our  determination.  Whatever  was 
done  by  the  engineer  in  carrying  out  the  direction  of  the 
common  council,  with  respect  to  the  contract  for  the  work, 
had  reference  to  a  plan  as  to  details  and  as  to  quantities  for 
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the  work,  which  was  publicly  advertised  and  which  provided 
for  a  repavement  of  thirty-seven  feet  of  the  street  only. 

If  the  correctness  of  our  views  in  this  respect  might  be 
doubted,  still  the  plaintiffs  are  not  in  any  position  to  complain. 
The  contract  was  awarded  to  the  lowest  bidder  upon  the  plans 
and  specifications,  and  it  was  expressly  conceded  that  no  cost 
for  paving  the  excluded  five  feet  of  street  surface  was  included 
in  the  assessment  made.  They  were  without  any  ground  for 
asserting  a  grievance.  If,  technically,  they  could  be  deemed 
to  have  shown  an  irregularity  in  the  proceedings  of  the  city 
officers,  the  absence  of  any  showing  of  substantial  injury  to 
them,  in  consequence,  was  necessarily  fatal  to  their  appeal  to  a 
court  of  equity. 

The  engineer  did  not,  as  the  General  Term  opinion  suggests, 
dispense  with  any  essential  requirement  imposed  upon  him  by 
the  common  council. 

It  was  referred  to  him  to  prepare  the  plans  and  specifica^ 
tions  for  repaving,  and  the  common  council,  obviously,  must 
have  known  what  they  called  for.  At  any  rate,  they  must  be 
presumed  to  have  known  them,  when  they  acted  upon  the 
engineer's  report  by  ordering  the  work  at  a  certain  cost  and  in 
accordance  with  his  plans.  Thus,  if  there  was,  as  it  is  argued, 
a  modification  or  change  in  the  original  intention,  the  ratificar 
tion  and  adoption  by  the  common  council  were  equivalent  to 
a  previous  authorization  by  them  to  do  the  work  in  that  wa^. 
In  these  respects  this  case  differs  from  cases  referred  to  by  the 
learned  Gteneral  Term,  where  some  essential  step,  or  some  pre- 
requisite of  notice,  was  wanting  and  which  invalidated  the 
assessment. 

The  General  Term  opinion  further  stated  as  a  ground  for 
reversal  that  the  assessors  adopted  an  erroneous  principle  in 
assessing  for  benefits.  All  that  appears  in  the  case,  to  justify 
the  opinion  in  that  respect,  is  the  evidence  of  a  witness  who 
was  one  of  the  board  of  assessors.  He  stated  that  the  lands  on 
the  north  side  of  Broadvav  were  assessed  a  little  more  in 
amount  than  those  on  the  south  side,  and  gave  as  one  of  the 
reasons  which  influenced  them,  that  there  was  no  street  car 
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track  on  the  north  half  of  the  street ;  the  railroad  company 
having  constructed  only  one  of  its  authorized  tracks,  and  that 
upon  the  south  half  of  the  street.  We  think  there  was  not  an 
error  in  the  principle  of  assessment,  which  would  warrant  an 
avoidance  of  the  assessment.  The  assessors  were  to  aasese  for 
benefits,  and  it  was  competent  for  them,  in  the  exercise  of 
their  judgment,  to  adjudge  the  property  on  the  north  side  in 
fact  benefited  by  the  improvement  to  a  greater  extent  than 
the  land  on  the  opposite  side  of  the  street  There  existing 
facts  for  their  consideration  and  for  the  exercise  of  a  judg- 
ment as  to  amount  of  benefits,  their  action  in  assessing  was 
conclusive. 

The  further  ground  for  the  avoidance  of  this  aasessment, 
advanced  by  the  plaintifib,  that  the  assessors'  notice  of  the  com- 
pletion of  the  roll  was  not  published  in  five  successive  numbers 
of  the  official  paper  of  the  city,  is  untenable.  The  omission 
relied  upon  related  to  the  Sunday  edition  of  the  '^  fiufialo 
Courier."  The  finding  of  the  trial  judge  was  that  the  edition 
published  upon  each  secular  day  of  the  week  was  the  official 
paper  called  for  by  the  company's  contract.  The  evidence 
justified  the  finding  and  showed  that  the  Sunday  edition, 
though  numbered  consecutively  with  the  week-day  issue,  was 
furnished  and  sold  under  diiferent  terms  from  the  week-day 
edition* 

I^othing  else  in  the  case,  to  which  our  attention  is  called, 
warranted  a  reversal  of  the  Special  Term  judgment,  and  our 
consideration  of  this  case  has  led  us  to  the  conclusion  that  the 
order  of  the  General  Term  should  be  reversed  and  that  the 
judgment  of  the  Special  Term  should  be  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


1892.]  Matteb  of  Will  of  Buttbkfield.  473 


Statement  of  case. 


In  the  Matter  of  the  Petition  of  George  Ohkistte  et  al.,  for 
the  Appointment  of  a  Trustee  under  the  Will  of  Oliver 
BuTTERFiELD,  Deccased. 

A  new  trustee  will  not  be  appointed  in  plaoe  of  one  deceased  where  It 
clearly  appears  that  the  trust  or  power  in  trust  is  void. 

B.,  hy  his  will,  gave  his  wife  one>third  of  all  his  real  and  personal  estate 
and  divided  the  residue  among  his  eight  children  and  one  grandson, 
and  provided  that  their  shares  should  be  paid  to  them  within  one  year 
after  the  youngest  child  should  become  of  age;  five  of  the  children  were 
at  the  time  of  the  testator's  death  minors.  The  will  gave  to  the  wife,  as 
executrix,  a  discretionary  power  of  sale,  but  expressly  directed  that  it 
should  not  be  exercised  until  the  majority  of  his  youngest  chUd.  The 
widow  qualified,  and  after  having  acted  as  executrix  and  trustee  under 
the  will  for  several  years  died.  Held,  that  the  power  in  trust  was  void, 
and  that  an  application  for  the  appointment  of  a  new  trustee  was  properly 
denied. 

While  a  valid  testamentary  trust  may  be  relieved  from  the  peril  of  some 
unlawful  incident  or  limitation  by  disregarding  it,  this  can  only  be  done 
where  the  vicious  provision  is  clearly  separable  from  the  valid  devise  or 
trust  and  may  be  disregarded  without  maiming  the  general  frame  of  the 
will  or  the  testator's  substantial  and  dominant  purpose. 

Reported  below,  59  Hun,  158. 

(Argued  June  2,  1892;  decided  June  14,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  18, 1891, 
which  reversed  an  order  of  Special  Term  appointing  a  trustee. 

The  petitioners  asked  for  the  appointment  of  a  trustee  under 
the  will  of  Oliver  Butterfield,  deceased,  in  the  place  of  Rhoda 
Butterfield,  deceased.  Said  Oliver  Butterfield  died  July  1, 
1868,  leaving  a  will,  the  material  provisions  of  which  are  as 
follows : 

^'Firgt,  After  all  my  lawful  debts  are  paid  and  discharged, 
I  give  and  bequeath  to  my  wife  Rhoda,  one-third  of  all  my 
real  and  personal  estate  of  every  name  and  nature. 

^Second.   I  give  and  bequeath  all  the  rest,  residue   and 

remainder  of  my  real  and  personal  estate  of  what  nature  or 

Tcind  soever  to  my  children  :  Duane,  Harriet,  Jerome,  Elijah, 

Rhoda,  Mary,  Fred,  Harley  and  my  grandson  George,  to  be 
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divided  equally  between  them,  share  and  share  alike,  except 
as  to  my  daughter  Harriet,  whose  share  shall  be  but  one-half 
the  amount  paid  to  each  of  the  other  children ;  which  several 
legacies  I  direct  and  order  to  be  paid  to  the  said  respective 
legatees,  within  one  year  after  the  youngest  of  my  said  chil- 
dren shall  have  arrived  at  the  age  of  twenty-one  years.  1  do 
hereby  nominate  and  appoint  my  wife  Khoda  executrix,  and 
my  son  Duane  executor,  of  this  my  last  will  and  testament^ 
hereby  revoking  all  fonner  wills  by  me  made. 

"  I  give  and  devise  all  my  real  and  personal  estate,  of  what 
nature  or  kind  soever,  to  my  wife  Rhoda,  executrix  of  tliis  my 
last  will  and  testament  hereinbefore  nominated  and  appointed 
in  trust,  for  the  payment  of  my  just  debts  and  the  legacies  above 
specified,  with  power  to  sell  and  dispose  of  the  same  at  public 
or  private  sale  and  at  such  time  or  times  and  upon  such  terms 
and  in  such  manner  as  to  her  seem  meet ;  provided,  however, 
that  no  part  of  my  real  estate  as  aforesaid,  shall  be  sold  until 
each  and  all  of  my  said  children  hereinbefore  named  shall  have 
arrived  at  the  age  of  twenty-one  years." 

Of  the  children  named,  all  of  whom  survived  the  testator, 
five  were  minors  at  his  death.  Rhoda  died  in  1886.  At  that 
time,  one  of  the  children  was  yet  a  minor. 

MaMhew  Hale  for  appellant.  The  power  in  trust  conferred 
by  the  will  upon  Khoda  Butterfield,  was  not  given  to  her  as 
executrix,  but  as  trustee.  {Boyntoii  v.  Hoyt^  1  Den.  63; 
Germond  v.  Ja^ies^  2  Hill,  569 ;  Royce  v.  Adaraa^  123  N.  X, 
412;  Code  Civ.  Pro.  §  2818;  1  R.  S.  730,  §  71;  Cooke  v. 
PlaU,  98  N.  Y.  35;  Delaney  v.  McContiack,  88  id.  174; 
Greenland  v.  WaddM,  116  id.  240 ;'  Ward  v.  Ward,  105  id. 
68.)  There  was  no  unlawful  suspension  of  the  power  of 
alienation.  {Greene  v.  Greene,  125  N.  Y.  506;  Kennedy  v. 
Hay,  105  id.  134 ;  Van  Schuyver  v.  Mulford,  59  id.  426.) 
The  granting  of  the  petition  was  a  matter  of  right,  and  not  a 
matter  of  discretion.     (1  R.  S.  730,  §  Q%.) 

A.  2?.  Arnold  for  respondents.  The  petitioners  must  show^ 
to  entitle  them  to  the  order  asked  for,  the  existence  of  an 
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apparent  legal  trust  and  some  of  its  objects  unperformed* 
{In  re  Waring,  99  N.  Y.  114,  118.)  The  trust  as  to  the  real 
estate  was  void.  It  absolutely  suspends  the  power  of  aliena- 
tion during  five  minorities.  (2  R.  S.  [8th  ed.]  chap.  1,  art.  1^ 
§§  14, 15 ;  Smith  v.  Edwards,  88  N.  Y.  92 ;  Hawley  v.  James^ 
16  Wend.  61 ;  Post  v.  Hover,  33  X.  Y.  593,  597 ;  Jiohert  v. 
Coming,  89  id.  225 ;  Garvey  v.  McDertnitt,  72  id.  556 ;  Hen^ 
derson  v.  Henderson,  113  id.  12.)  There  is  no  proof  that  the 
trust  is  nnperformed.  Petitioners  must  show  the  existence  of 
a  valid  legal  debt,  for  the  benefit  of  which  the  trust  may 
attach.  {Butler  v.  Johnson,  111  N.  Y.  204;  Bloodgood  v. 
Bnten,  8  id.  362 ;  Xane  v.  Bloodgood,  7  Johns.  Ch.  90 ;  Code 
Civ.  Pro.  §  1823 ;  Hoveg  v.  Elliott,  118  N.  Y.  124.)  If  there 
remains  any  power  in  trust  under  this  will  yet  to  be  per- 
formed, it  must  be  enforced  through  an  administrator  with 
the  will  annexed,  and  not  through  a  trustee.  {Mott  v.  Acker^ 
man,  92  N.  Y.  539,  553,  554.)  Andrew  Minton  was  an  inno- 
cent purchaser  for  value.  The  trust  as  to  him  is  void  and 
without  effect.  (2  R.  S.  756 ;  4  id.  2469.)  An  appeal  to  the 
Court  of  Appeals  from  a  final  order  affecting  a  substantial 
right  made  in  a  special  proceeding  brings  up  for  review,  in 
that  court,  every  question  affecting  a  substantial  right  and  not 
resting  in  discretion  which  was  determined  by  the  General 
Term  of  the  court  below  in  rendering  the  judgment  or  making 
the  order  from  which  the  appeal  is  taken.  (Code  Civ.  Proi 
§  1337.)  Where  the  order  does  not  state  the  grounds  of 
reversal  the  court  will  not  examine  the  opinion  of  the  court 
below  for  its  reasons,  and  if  the  General  Term  may  have 
exercised  its  discretion  this  court  will  assume  that  it  did  and 
will  dismiss  the  appeal.  {Fisher  v.  Gotdd,  81  N.  Y.  228 ; 
People  V.  Lawrence,  Id.  644.) 

Finch,  J.  It  is  not  denied  by  the  argument  made  on  behalf 
of  the  appellant  that  the  power  of  sale  conferred  upon  the 
executrix  suspends  the  absolute  power  of  alienation  beyond 
the  permitted  period.  It  is  limited  not,  upon  lives  in  being 
as  the  statute  requires,  but  upon  five  minorities  which  may 
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prevent  a  complete  transfer  for  as  many  lives.  No  conveyance 
could  give  a  perfect  and  absolute  title  while  overshadowed  by 
the  trust  power  which  might,  at  any  time  during  the  pre- 
scribed minorities,  defeat  the  estate  granted.  The  learned 
counsel  for  the  appellant,  while  frankly  admitting  the  diffi- 
culty, seeks  to  avoid  it  by  insisting  that  the  unlawful  restric- 
tion may  be  cut  off  and  disregarded,  and  the  power  in  trust 
be  allowed  to  stand  free  from  the  prohibition  declared.  It  is 
quite  true  tliat  cases  occur  in  which  that  sort  of  judicial 
remedy  is  applied  in  order  to  save  valid  trusts  from  the  peril 
of  some  unlawful  incident  or  limitation,  but  the  doctrine  is 
only  applicable  where  the  vicious  provision  is  clearly  separ- 
able from  the  valid  devise  or  trust,  and  may  be  disregarded 
without  maiming  the  general  frame  of  the  will,  or  the  testa- 
tor's substantial  and  dominant  purpose.  This  is  not  such  a 
case.  The  power  is  given  explicitly  upon  condition,  and  only 
upon  condition,  that  it  shall  not  be  exercised  until  the  five 
minor  children  have  all  become  of  age ;  and  the  prohibition 
not  only  forms  an  essential  element  of  the  power  as  given,  but 
cannot  be  disregarded  without  also  destroying  the  general 
scheme  of  the  will  and  frustrating  the  testator's  principal  pur- 
pose. What  that  was  is  very  plain.  He  first  gave  to  his  wife 
one-third  of  all  his  real  and  personal  estate,  and  then  divided 
the  residue  among  his  eight  cliildren  and  one  grandson,  but 
specifically  provided  that  their  shares  should  be  paid  to  them 
within  one  year  after  the  youngest  child  should  reach  the  age 
of  twenty-one  years.  He  named  his  wife  and  one  son,  Duane, 
as  executrix  and  executor,  and  then  gave  to  the  wife  and 
mother,  as  executrix,  a  discretionary  power  of  sale,  but 
expressly  directed  that  it  should .  not  be  exercised  until  the 
majority  of  the  youngest  child.  His  manifest  purpose,  and 
almost  the  only  one  which  made  his  will  necessary,  was  to 
keep  the  real  estate  unsold  and  undivided  so  that  it  might 
serve  as  a  home  for  his  family  until  the  last  period  of  infancy 
had  passed  and  the  ultimate  division  was  to  occur.  To  strike 
from  the  power  of  sale  the  express  restraint  upon  its  exercise 
would  materially  change  the  character  and  purpose  of  the 
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power  and  imperil  the  vital  intention  underlying  the  will.  We 
are  not  at  liberty  to  go  so  far. 

Without,  therefore,  considering  whether  this  trust  power 
could  or  could  not  be  exercised  by  an  administrator  with  the 
will  annexed,  it  is  enough  to  say  that  the  court  will  not  appoint 
a  new  trustee  in  room  of  one  deceased  where  it  is  plainly  and 
clearly  apparent  that  the  trust  or  power  in  trust  is  void. 

The  order  of  the  General  Term  should  be  affirmed,  with 
costs. 

All  concur. 

Order  affirmed,  rs3~i77| 
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Where  an  order  of  General  Term  vacating  a  temporary  injunction  Btateft> 
that  it  is  based  on  the  ground  that  the  plaintiff  has  not  the  legal  right 
to  maintain  the  action,  a  question  of  law  is  presented  which  is  review- 
able here. 

H.  n.  Tel.  Co.  V.  W.  T.  dk  R.  R,  Co.  (121  N.  Y.  897),  distinguished. 

The  provision  of  the  act  of  1869  (g  1,  chap.  855,  Laws  of  1869)  and  187& 
(§  6,  chap.  482,  Laws  of  1875.  amended  by  chap.  451,  Laws  of  1885), 
authorizing  towns  to  borrow  money  for  the  purpose  of  building  or 
repairing  bridges,  did  not  affect  the  power  of  a  town  to  raise  money  by 
immediate  taxation,  by  vote  at  open  town  meeting  for  the  improvement  of 
its  roads  and  bridges;  that  power  and  the  manner  of  its  exercise  remained, 
and  was  limited  in  its  exercise  to  a  total  sum  of  |1 ,250  and  if  over  $500  the 
vote  must  be  by  ballot.  (1  R.  S.  502,  g  4;  chap.  274,  Laws  of  1832; 
chap.  615,  Laws  of  1857;  chap.  122,  Laws  of  1883,  as  amended  by  chap. 
82,  Laws  of  1885.) 

The  act  of  1886  (Chap.  259,  Laws  of  1886),  permitting  special  town  meet- 
ings "  to  vote  on  the  question  of  raising  and  appropriating  moneys  for 
the  construction  and  maintenance  of  any  bridge  or  bridges"  did  not 
abolish  the  limitation  as  to  the  amount  to  be  raised  by  immediate  taxation; 
it  simply  authorized  those  sums  to  be  so  raised  which,  prior  to  the  pass- 
age of  the  act,  could  only  have  been  authorized  at  an  '*  open  "or  regular 
town  meeting. 

WtUa  V.  Town  of  Salina  (119  N.  Y.  281)  and  Huggang  v.  RHey  (125  id.  88), 
distinguished. 

A  petition  for  a  call  for  a  special  town  meeting  recited  that  it  was  pur- 
suant to  said  act  of  1875;  the  call  itself  stated  that  it  was  made  "by 
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Tirtue  of  the  statutes  of  the  state  of  New  York  in  such  case  made  and 
provided."  Held,  that  the  town  meeting  so  called  had  power  to  act 
under  the  statute  of  1875,  and,  therefore,  could  authorize  the  borrowing 
of  money  for  the  erection  of  a  bridge;  that  the  provision  of  said  act 
limiting  that  authority  to  a  special  town  meeting,  ''called  for  the  pur- 
pose," simply  required  a  meeting  called  for  the  purpose  of  considering 
and  deciding  the  question  of  erecting  or  repairing  the  bridge,  and  so,  it 
was  not  necessary  for  the  call  to  state  that  it  was  for  the  purpose  of 
borrowing  the  money. 
In  an  action  brought  by  plaintiff,  as  a  taxpayer  of  a  town,  to  restrain 
defendants,  a  bridge  company  and  the  highway  commissioners  of  the 
town,  from  further  proceeding  under  a  contract  between  them  for  the 
erection  of  a  new  bridge  within  the  town,  the  complaint  alleged,  in  sub- 
stance, the  making  of  the  contract,  by  which  W.,  the  commissioner, 
agreed  to  pay  $9,200  for  the  erection  of  the  bridge,  which  was  more  than 
$8,000  in  excess  of  its  value,  and  was  entered  into  for  the  purpose  of 
cheating  and  defrauding  the  town;  that  pursuant  to  the  action  and 
vote  at  a  special  town  meeting  duly  called,  application  was  made  to 
the  board  of  supervisors  of  the  county  to  authorize  the  town  to  borrow 
money  for  the  purpose  of  building  the  bridge;  that  said  board  duly 
passed  the  act  granting  the  authority  asked  for  and  appointing  commis- 
sioners to  construct  the  bridge;  that  said  commissioners  duly  qualified 
and  entered  into  a  contract  with  another  bridge  company  to  construct 
the  bridge  at  the  agreed  price  of  $5,670,  which  company  had  prepared 
the  material  and  placed  it  on  the  ground  to  perform  its  contract,  but 
that  defendants  threatened  to  remove  it.  Held,  that  the  complaint  set 
forth  a  good  cause  of  action;  that  the  contract  between  defendants  was 
illegal;  and  so,  that  an  order  of  General  Term  vacating  a  temporary 
injunction  on  the  ground  that  plaintiff  had  not  the  legal  right  to  main- 
tain  the  action  was  error. 

(Argued  June  6,  1892;  decided  June  17,  1892.) 

Appeal  from  order  of  tlie  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  November  80, 
1891,  which  reversed  an  order  of  Special  Term  denying  a 
motion  to  vacate  a  temporary  injunction  granted  herein. 

This  action  was  brought  by  plaintiff,  as  a  taxpayer  of  the  town 
of  Oswegatchie,  St.  Lawrence  county,  to  restrain  defendants, 
the  Berlin  Iron  Bridge  Company  and  Joseph  E.  Wagner,  the 
supervisor  of  said  town,  from  carrying  out  a  contract  claimed 
by  them  to  have  been  made  for  the  erection  oi  a  bridge  across 
the  Oswegatchie  river,  in  said  town,  and  to  have  said  contract 
iidjudgel  illegal  and  void. 
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The  complaint  alleged  in  substance  that  defendants  claim  to 
have  entered  into  a  contract  for  the  construction  of  said 
bridge,  Wagner  agreeing  to  pay  therefor  $9,200 ;  that  said 
sum  is  more  than  $3,000  in  excess  of  a  fair  price  for  said 
bridge,  and  was  entered  into  for  the  purpose  of  cheating  and 
defrauding  the  town  and  its  taxpayers ;  that  a  special  town 
meeting  was  duly  held  in  said  town,  and  such  action  was  duly 
taken  that  an  application  was  duly  made  to  the  board  of 
supervisors  of  the  county  to  authorize  the  town  to  borrow 
money  not  exceeding  $10,000,  foi  the  purpose  of  erecting  the 
bridge  in  question,  and  to  appoint  commissioners  for  that  pur- 
pose that  pursuant  to  such  application  said  board  passed  an 
act  authorizing  the  borrowing  of  the  money,  not  exceeding 
the  sum  specified  and  appointing  certain  persons  named  as 
commissioners,  to  construct  the  bridge ;  that  said  commissioners 
duly  qualified,  and  thereafter  duly  entered  into  a  contract  with 
the  King  Iron  Bridge  and  Manufacturing  Company  to  con- 
struct and  erect  the  bridge  for  the  price  of  $5,670,  in  pursu- 
ance whereof  said  company  had  prepared  the  material  for  said 
bridge  and  placed  a  considerable  quantity  thereof  upon  the 
ground ;  that  defendant  tlireatened  to  remove  the  same ;  that 
the  bridge  so  contracted  for  is  a  much  more  valuable  one  than 
that  proposed  to  be  erected  by  defendants. 

Defendants  claimed  that  so  much  of  the  action  of  the 
special  town  meeting  as  asked  for  authority  to  borrow  the 
money  was  void,  because  the  special  town  meeting  was  not 
called  for  that  purpose,  and  that  defendant  Wagner  had  power 
to  act  under  the  vote  authorizing  the  construction  of  a  bridge 
at  a  cost  not  to  exceed  $10,000. 

Further  facts  are  stated  in  the  opinion. 

ITu/mae  Spratt  and  Daniel  Magone  for  appellant.  A  high- 
way commissioner  has  no  authority  within  the  laws  of  this  state, 
to  erect  a  new  bridge,  except  with  money  already  provided  and 
in  his  hands,  or  appropriated  pursuant  to  law,  to  come  into  his 
hands  for  that  purpose.  {Mather  v.  Crawford^  36  Barb.  564 ; 
Iluggans  v.  RUey,  21  N.  Y.  S.  R.  706 ;    W.  T.  B.  Co,  v.  Bar- 
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nettf  1  id.  600 ;  Moray  v.  Toion  of  Newfane^  8  Barb.  645 ; 
Town  of  FUhJciU  v.  F.  A  B.  P.  E.  Co.,  22  id.  634 ;  Loomis  v. 
Little  Valley  J  75  N.  Y.  316 ;  Everett  v.  Board  of  Siiperviaori, 
93  id.  397 ;  Laws  of  1879,  chap.  67.)  There  is  no  power  in  a 
special  town  meeting  to  vote  a  direct  tax  for  highway  or 
bridge  purposes  beyond  $1,250.  (Laws  of  1857,  chap.  615 ; 
Laws  of  1866,  chaps.  259,  340 ;  Laws  of  1874,  chap.  235 ;  Laws 
of  1875,  chap.  482,  §  1 ;  Laws  of  1876,  chap.  257 ;  Laws  of 
1885,  chap.  45,  §  6.)  The  legislature  had  the  power  to  appoint 
commissioners  to  build  a  bridge  or  highway  previous  to  the 
adoption  of  the  amendment  of  article  tliird  of  the  Constitution 
in  1874.  (Laws  of  1866,  chap.  340 ;  Laws  of  1874,  chap.  235 ; 
Laws  of  1875,  chap.  482,  §  1 ;  Laws  of  1876,  chap.  257,  §  6 ; 
Laws  of  1885,  chap.  451,  §  6 ;  Town  of  Kirkwood  v.  New- 
burg,  12  N.  Y.  S.  R.  429 ;  People  v.  Meaeh,  14  Abb.  Pr.  429.) 
The  town  of  Oswegatchie  had  the  legal  right  to  apply  to  the 
board  of  supervisors  by  reason  of  the  action  of  the  special 
town  meeting,  held  November  2,  1889.  The  meeting  was 
called  for  the  purpose  of  raising  and  appropriating  the  neces- 
sary money  to  maintain  the  bridge  across  the  Oswegatchie 
river  at  the  Eel  Weir  rapids.  (Laws  of  1885,  chap.  451.)  This 
action  can  be  maintained.  (Laws  of  1875,  chap.  482,  §  1; 
Laws  of  1885,  chap.  451.)  On  an  appeal  to  the  Court  of 
Appeals  from  an  order  of  the  General  Term,  dissolving  a 
temporary  injunction,  if  it  is  stated  that  the  action  can« 
not  be  maintained,  a  question  of  law  is  raised  which  ia 
reviewable  by  the  Court  of  Appeals.  {Anderson  v.  Ander^ 
90n,  112  N.  Y.  104;  Tohrum  v.  aS,  B.  <&  N.  T.  R.  R.  Co., 
92  id.  353.) 

Louis  Marshall  for  respondents.  The  order  appealed  from 
resting  in  the  discretion  of  the  Greneral  Term  and  involving 
the  consideration  of  questions  of  fact,  is  not  appealable  to  this 
court,  so  far  as  the  review  of  any  controverted  questions  of 
fact  are  concerned.  (  Van  De  Water  v.  Kdsey,  1  N.  Y.  533 ; 
Paul  V.  Mwnger,  47  id.  469 ;  People  v.  Schoonmaker,  50  id. 
499 :  Pfohl  v.  Simpson,  59  id.  174 ;  Hoick  v.  W.  U.  T  Co,, 
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93  id.  640 ;  If.  E.  T.  Co.  v.  W.  T.  cfe  R.  Co.,  121  id.  397.) 
There  is  no  legal  evidence  to  sustain  the  charge  that  the  con- 
tract between  the  defendants  was  a  fraudulent  one ;  on  the 
contrary,  the  uncontradicted  evidence  shows  that  the  high- 
way commissioner  exercised  due  care,  caution  and  good  judg- 
ment in  determining  upon  the  particular  contract  that  he  did, 
and  that  in  all  probability  he  came  to  a  wise  determination. 
At  all  events,  it  cannot  be  said  that  upon  all  the  evidence  a 
iinding  of  fraud  was  required  by  a  preponderance  of  the  evi- 
dence. {Baird  v.  Mayor,  etc.,  96  N.  Y.  592 ;  ShuUz  y. 
Hodgland,  85  id.  457;  Grover  v.  Wakeman,  11  Wend.  108; 
TalcoU  v.  City  of  Biiffalo,  125  N.  Y.  280 ;  Cooley's  Const, 
lira.  [5th  ed.]  255 ;  People  v.  Ferry,  108  N.  Y.  1 ;  Mor- 
gan V.  City  of  Binghamton,  102  id.  504;  Martin  v.  Mott, 
12  Wheat.  19 ;  AUin  v.  Blunt,  3  Story,  742 ;  Gould  v. 
Hammond,  McCall,  235 ;  Haven  v.  City  of  Lowell,  5  Met, 
40;  Good  v.  Ddand^  121  N.  Y.  1;  In  re  Dugro,  50  id^ 
613;  H.  G.  Co.  v.  Mayor,  etc.,  33  id.  309.)  The  bridge 
over  the  Eel  Weir  rapids  being  one  which  the  town  was 
authorized  to  maintain,  the  highway  commissioner  was  author- 
ized to  enter  into  a  contract  with  the  Berlin  Iron  Bridge  (com- 
pany for  its  construction,  the  special  town  meeting  having 
placed  at  his  disposal  the  necessary  means,  and  no  valid  action 
having  been  taken  to  deprive  the  highway  commissioner  of 
the  right  to  exercise  his  statuory  functions.  {Hover  v.  Bark- 
hoff,  44  if.  Y.  113;  Mayor,  etc.,  v.  Sands,  105  id.  210; 
Huggans  v,  Riley,  51  Hun,  501 ;  125  id.  88 ;  Laws  of  1857, 
chap.  615,  §  1 ;  IRS.  340,  §§5,  6 ;  Bidleman  v.  State, 
110  N,  Y.  232 ;  WelU  v.  Tovm  of  Salina,  119  id.  288 ; 
Boots  Y.  Washlyum,  79  id.  207;  Laws  of  1840,  chap.  305; 
In  re  T.  A.  M.  E.  Church,  Of]  N.  Y.  305 ;  Parker  v. 
Board  of  Supervisors,  106  id.  392,  410 ;  Ilardman  v.  Bowenx^ 
39  id.  192 ;  Weiithoff  v  G.  L.  Ins.  Co.,  107  id.  580 ;  Tre- 
main  v.  Richardson,  68  id.  617;  Powers  v.  Shepard,  48 
id.  540;  C.  T.  Co.  v.  R.  R.  Co.,  110  id.  250;  Morris  v. 
Crooker,  13  IIow,  [U.  S.]  429 ;  Bhdgett  v.  Holhrook,  39 
y t  336 ;  Havens  v.  City  of  LoweU,  5  Mete.  40 ;  Ilark  v, 
SicKELs— Vol.  LXXXVIIL        61 
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Fladwell,  59  Wis.  177;  Kellar  v.  Savage,  17  Me.  447; 
WhiOoch  V.  West,  26  Conn.  406;  Taft  v.  Bar-nM,  58  N. 
H.  447;  City  of  Green  Bay  v.  Brauris,  50  Wis.  207; 
People  V.  Taker,  21  How.  Pr.  42 ;  Bergen  v.  Oubna,  10 
Hun,  11.)  Independent  of  the  foregoing  considerations,  there 
is  no  power  in  the  board  of  supervisors  to  appoint  commission- 
ers to  build  a  bridge  upon  the  application  of  a  town,  made 
tinder  chapter  482  of  the  Laws  of  1875,  as  the  board  of  super- 
trisors,  when  it  authorizes  a  town  to  build  a  bridge,  can  only 
do  so  by  authorizing  the  commissioner  of  highways  to  build 
such  bridge.  {BirdaaU  v.  Cla/rk,  73  N.  T.  73 ;  People  ex 
rd.  V.  Spicer,  99  id.  235;  Laws  of  1857,  chap.  615,  §2; 
Laws  of  1878,  chap.  377,  §  1 ;  Laws  of  1876,  chap.  275 ; 
Laws  of  1880,  chap.  175 ;  People  v.  ScheiUer^  95  N.  Y. 
128 ;  Laws  of  1875,  chap.  482,  §§  6,  34.) 

Peckham,  J.  The  Special  Term  of  the  Supreme  Court 
granted  an  injunction  in  this  action  restraining  the  defendants 
from  taking  any  proceedings  pursuant  to  an  alleged  contract 
between  the  defendant  Wagner,  as  sole  highway  commissioner 
of  the  town  of  Oswegatchie,  in  St.  Lawrence  county,  and  the 
defendant,  The  Berlin  Iron  Bridge  Company,  during  the 
pendency  of  this  action  or  until  the  further  order  of  the  court. 

The  defendants  appealed  to  the  General  Term  from  such 
order,  and  after  argument  the  order  was  reversed,  and  in 
the  order  it  is  recited  that  it  is  reversed  "on  the  ground 
that  the  plaintiff  has  not  the  legal  right  to  maintain  this 
action,  and  this  order  is  made  at  this  time  and  in  this  form 
for  the  purpose  of  allowing  an  appeal  therefrom  to  the  Court 
of  Appeals."  The  action  is  brought  by  the  plaintiff  as  a  tax- 
payer to  enjoin  the  defendants  from  further  proceeding  under 
an  alleged  contract  between  them  for  the  erection  of  a  new 
bridge  within  the  town  above  mentioned,  on  the  ground  that 
the  contract  is  wholly  illegal  as  beyond  the  authority  of  the 
highway  commissioner  to  make,  and  as  having  been  entered 
Into  fraudulently,  and  as  being,  therefore,  an  illegal  waste  and 
misapplication  of  the  funds  of  the  town.     The  injimction  was 
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procured  upon  the  verified  complaint  of  the  plaintiff  and  upon 
sundry  afiidavits  which,  as  plaintiff  claims,  prove  the  truth  of 
the  allegations  contained  in  the  complaint.  The  defendants 
moved  at  Special  Term,  upon  affidavits  and  a  verified  answer, 
to  dissolve  the  injunction,  and  upon  a  denial  of  the  motion 
they  appealed  to  the  General  Term. 

The  language  used  by  the  General  Term  upon  the  resettle- 
ment of  its  order  makes  it  plain  that  the  order  of  the  Special 
Term  in  effect  continuing  the  injunction  was  not  reversed  upon 
any  question  of  fact.  That  court  has  by  the  form  of  its  order 
held  that  the  case  as  presented  by  the  plaintiff,  assuming  its 
entire  truth,  is  one  upon  which  he  is  not  entitled  to  final  relief, 
or  in  other  words  the  plaintiff,  upon  the  facts  as  he  claims 
them,  proves  no  cause  of  action  against  the  defendants.  In 
such  a  case  a  question  of  law  is  raised  which  we  can  review. 
{Anderson  v.  Anderson^  112  N.  Y.  104.) 

It  is  unlike  the  question  raised  in  Tdepfume  Co,  v.  Railroad 
Co.  (121  N.  Y.  397),  where,  under  the  circumstances  therein 
appearing,  we  held  the  injunction  may  have  been  granted  under 
the  discretionary  power  of  the  court  below,  and  that  it  did  not 
plainly  appear  that  the  plaintiff  could  not  in  any  event  succeed 
in  the  action. 

In  reviewing  the  order  of  reversal  made  by  the  General 
Term  we  must  take  the  facts  as  set  forth  in  the  plaintiff's 
complaint  and  accompanying  papers,  and  if  they  show  a 
good  cause  of  action  against  the  defendants  calling  for  an 
injunction,  we  must  reverse  the  order  appealed  from  and  leave 
the*  question  of  fact,  if  there  be  any,  to  be  settled  by  the  court 
upon  the  trial  of  the  action. 

The  material  question  lying  at  the  threshold  of  this  investi- 
gation relates  to  the  power  of  the  highway  commissioner  upon 
the  facts  set  forth  in  the  case  to  enter  into  any  contract  with 
the  bridge  company.  If  upon  any  view  of  the  facts  he  had  in 
this  case  no  power  to  contract,  the  order  of  the  General  Term 
should  be  reversed. 

A  commissioner  of  highways  by  the  Kevised  Statutes  had 
power  to  obtain  by  assessment  by  the  board  of  supervisors 
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npon  his  town,  for  the  purpose  of  improving  the  roads  and 
bridges,  of  the  town,  a  sum  not  to  exceed  $250  in  each  year. 
(1  Rev.  B.  502,  §  4.) 

Then,  by  chapter  274  of  the  Laws  of  1832,  the  highway 
comnussionei:^  could  apply  in  open  town  meeting  for  a  vote 
authorizing  such  additional  sum  s&  the  electors  might  deem 
necessary,  not  exceeding  $250. 

By  section  1  of  chapter  615  ol  the  Laws  of  1857,  a  sum  of 
$750,  in  addition  to  all  other  sums  then  allowed  by  law,  was 
permitted  to  be  raised  by  a  vote  of  the  electors  in  open  town 
meeting  for  the  improvement  of  the  roads  and  bridges. 

By  these  acts  a  sum  not  to  exceed  $1,250  might  be  raised 
in  the  taxes  for  the  current  year,  for  improving  and  repairing 
roads  and  bridges.  The  legislature  in  1879,  by  chapter  67, 
amended  the  law,  chapter  377  of  the  Laws  of  1878,  and  pro- 
vided that  all  moneys  raised  and  collected  upon  the  taxable  prop- 
erty of  any  town  in  the  state  for  highway  and  bridge  purposes 
should  be  paid  over  by  town  collectors  to  the  coumussioners  of 
highways.  This  act  had  reference  by  its  terms  to  the  moneys 
that  were  raised  and  collected  by  taxation  upon  the  taxable 
property  of  the  town,  and  having  been  raised  by  taxation  and ' 
coming  into  the  hands  of  the  town  collector,  the  moneys  were 
to  be  paid  over  by  him  to  the  highway  commissioners.  The 
act  had  no  reference  to  moneys  that  might  be  borrowed  under 
the  authority  of  the  supervisors  by  virtue  of  other  statutes, 
for  such  moneys  would  not  come  into  the  hands  of  the  town 
tax  collectors,  nor  would  such  funds  be  regarded  as  having 
been  immediately  raised  or  collected  upon  or  from  the  taxable 
property  of  the  tpwn,  although  such  property  would  in  the  end 
have  to  bear  the  burden  of  paying  the  moneys  borrowed  under 
and  by  virtue  of  other  statutes  providing  for  such  borrowing. 

The  moneys  that  might  be  raised  for  bridge  purposes  under 
the  above-cited  three  statutes,  up  to  the  amount  of  $1,250,  it 
may  be  asserted,  would  undoubtedly  go  to  the  conmiissioners 
of  highways.  They  were  moneys  which  (all  but  tlie  first  $250) 
were  to  be  raised  upon  application  of  the  commissioner,  and 
by  a  vote  at  open  town  meeting,  and  it  was  undoubtedly  necefr 
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sary  that  such  moneys,  when  voted  to  be  raised,  should  be 
assessed  upon  tlie  taxable  property  of  the  town  and  raised  by 
tax  in  that  year. 

The  open  town  meeting  spoken  of  in  the  statutes  has  been 
regarded  as  the  regular  town  meeting  provided  for  by  law. 
For  many  years  this  was  the  manner,  and  the  only  manner,  in 
which  moneys  for  bridge  purposes  could  be  raised  by  imme- 
diate taxation,  and  any  sum  beyond  the»total  of  the  three  acts 
already  mentioned  could  only  have  been  legally  raised  by 
special  legislative  authority. 

In  1869  and  again  in  1875,  acts  were  passed  granting  further 
powers  of  local  legislation  to  boards  of  supervisors.  (Ch.  855 
of  the  Laws  of  1869,  and  ch.  482  of  the  Laws  of  1875.)  The 
latter  act  has  been  amended  several  times.  These  acts  provide, 
among  other  things,  for  permitting  boards  of  supervisors  to 
authorize  towns  to  borrow  money  to  erect  and  repair  bridges, 
under  regulations  and  proceedings  which  are  therein  specially 
pointed  out.  Up  to  the  act  of  1869,  I  believe  there  was  no 
general  statute  which  permitted  a  town  to  borrow  money  for 
such  purpose. 

These  statutes,  of  course,  had  nothing  to  do  with  the  gen- 
eral law  relating  to  the  raising  money  by  taxation  by  vote  at 
open  town  meeting  for  the  improvement  of  the  roads  and 
bridges  within  the  town.  That  power  and  the  manner  of  its 
exercise  remained  as  it  had  been,  and,  as  I  have  said,  it  was 
limited  in  its  exercise  to  a  total  sum  of  $1,250. 

The  Revised  Statutes,  in  providing  for  special  town  meet- 
ings, had  granted  power  to  such  meetings  to  transact  certain 
business  specified  in  the  section.  (1  R.  S.  341,  §  7.)  And  no 
special  town  meeting  had  any  power  to  act  on  any  subject 
other  than  such  as  was  specified  in  the  section.  (Id.)  It  had 
no  power  under  that  section  to  vote  to  raise  any  of  the  moneys 
for  roads  and  bridges  provided  for  in  the  three  acts  already 
referred  to.  Those  moneys  were  to  be  raised  at  open  town 
meetings  or  not  at  all.  In  1886,  however,  by  chapter  259,  the 
section  of  the  Revised  Statutes  just  cited  was  amended,  and 
special  town  meetings  were  granted  power,  wnong  other  things, 
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^'  to  vote  on  the  question  of  raising  and  appropriating  moneys 
for  the  construction  and  maintenance  of  any  bridge  or  bridges 
which  said  town  may  be  authorized  by  law  to  erect  or  maintain." 

I  think  it  would  be  dealing  very  liberally  with  this  language 
to  hold  that  the  whole  subject  of  the  amount  to  be  raised  by 
immediate  taxation  upon  the  town  taxpayers  was  by  it  reposed 
in  a  special  town  meeting  called  as  provided  for  by  statute 
upon  a  notice  of  but  five  days.  (Chap.  82  of  the  Laws  of 
1885.)  Up  to  the  passage  of  this  act,  the  subject  had  been 
carefully  guarded,  and  not  more  than  $1,250  could  be  raised 
by  immediate  taxation  for  the  improvement  of  roads  or  bridges, 
and  all  but  $250  of  even  that  sum  liad  to  be  raised  by  special 
application  of  the  commissioners  at  open  town  meeting  and 
by  a  vote  of  the  majority  of  the  electors  at  such  meeting* 
At  the  general  town  meetings  experience  has  shown  there  is  a 
general  attendance  of  the  taxpayers  and  all  subjects  of  interest 
to  them  are  quite  certain  to  receive  the  consideration  of  the 
great  majority  of  them.  And  yet  up  to  1886  it  had  not  been 
thought  expedient  to  permit  even  at  such  a  meeting  the  raising 
of  more  than  $1,250  by  assessment  and  taxation  in  that  yeaz 
for  the  purpose  of  improving  roads  or  bridges.  By  permit- 
ting a  special  town  meeting,  upon  five  days'  notice,  '^  to  vote 
on  the  question  of  raising  and  appropriating  moneys  for  the 
construction  and  maintenance  of  any  bridge  or  bridges,"  we 
do  not  think  the  limitation  in  amount  already  existing  upon 
the  power  to  raise  money  at  open  town  meeting  was  abolished* 
The  purpose  of  the  act  of  1886,  so  far  as  the  question  of  the 
raising  of  the  moneys  by  immediate  tax  is  concerned,  is  fully 
answered  as  we  think  by  the  grant  of  the  power  to  vote  at  & 
special  town  meeting,  those  sums  to  be  raised  by  immediate 
taxation  which,  before  the  passage  of  that  act,  could  only  have 
been  authorized  at  an  "  open "  or  regular  town  meeting* 
These  sums  when  raised  must  go  into  the  hands  of  the  highway 
commissioner. 

Our  attention  is  called  to  the  case  of  Wells  v.  Town  o/SaUna 
(119  N.  T.  280),  as  deciding  something  contrary  to  this  propo> 
Bition*     We  think  there  is  no  inconsistency  between  the  two 
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cases.  The  question  here  is  whetlier  the  legislature  has  granted 
power  to  a  special  town  meeting  by  this  language  to  vote  any 
amount  of  money  to  be  raised  by  immediate  taxation  which 
may  be  agreed  upon  by  a  majority  of  those  who  may  be  in 
attendance  and  who  may  be  but  a  small  minority  of  the  tax* 
payers,  and  when  they  would  have  no  such  power  if  assembled 
and  voting  at  "open"  town  meeting.  The  question  in  the 
Town  of  Salina  case  was  whetlier  it  had  power  to  borrow 
money  for  the  purpose  of  paying  all  the  prospective  expenses 
of  a  law  suit  which  the  town  voted  to  take  cliarge  of  and 
prosecute  to  a  final  determination.  It  was  held  it  had  no  such 
power ;  that  none  such  had  been  expressly  granted  it  by  law, 
and  none  was  to  be  implied  from  the  legislation  in  regard  to 
the  power  of  towns  What  was  said  as  to  the  policy  of  the 
law  that  town  charges  sliould  l)e  met  by  annual,  recurring  taxa- 
tion, must  be  viewed  in  the  .light  of  the  facts  of  that  case. 
There  was,  as  we  decided,  no  law  permitting  the  borrowing  of 
money  for  such  a  purpose  and  there  was  no  limitation  upon 
the  amount  of  the  expenditure  to  be  made  in  the  prosecution 
of  the  case.  It  was  a  leap  in  the  dark  and  the  payment  was 
postponed  indefinitely.  In  such  case  it  can  be  very  clearly  seen 
that  a  policy  of  borrowing  money  would  be  a  most  pernicious 
one,  not  to  be  iihplied  from  doubtful  language  and  not  to  be 
exercised  without  a  plain  grant  of  power  expressed  or  neces# 
sarily  implied. 

The  case  of  Huggin%  v.  Riley  (125  N.  Y.  88),  is  also  referred 
to  by  the  counsel  for  the  defendants.  Xo  question  as  to  the 
power  of  a  special  town  meeting  to  raise  money  by  immediate 
taxation  for  road  or  bridge  purposes  was  therein  involved,  nor 
was  it  spoken  of  in  the  opinion  of  the  learned  judge  nor 
decided  by  the  courts  The  point  there  arose  upon  a  disagree- 
ment between  the  board  of  supervisors  and  the  town  author. 
Hies  as  to  the  location  of  the  bridge,  during  which  the  high- 
way commissioner  located  the  bridge  and  was  proceeding  to 
build  it  when  restrained  by  the  action  of  the  plaintiff,  who 
sue^  as  a  taxpayer  to  restrain  him  from  going  on.  The  money 
had  been  voted  and  the  supervisors  had  authorized  the  town 
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Bupervifior  to  borrow  money  for  the  purpose  of  building  the 
bridge,  but  they  refused  to  ratify  the  location  as  fixed  by  the 
town  boai*d.  We  held  that  upon  these  facts  the  highway  com- 
missioner had  the  right  to  go  on  and  build  the  bridge,  which 
he  would  have  done  in  case  the  supervisors  and  the  town 
authorities  had  agreed  upon  the  location.  It  was  not  a  ques- 
tion as  to  which  party  was  to  build,  the  highway  commissioner 
or  the  board  of  supervisors,  but  sijiply  whether  the  power  to 
build  waited  and  was  dependent  upon  the  ratification  by  the 
board  of  supervisors  of  the  location  of  the  bridge  as  agreed 
upon  by  the  town  authorities.  We  held,  under  the  facts  of 
that  case,  that  the  act  of  the  commissioner,  after  the  super- 
visors had  authorized  the  borrowing  of  the  money,  was  valid. 
There  is  nothing  in  the  decision  of  that  case  at  war  with  the 
principles  under  discussion  in  the  case  at  bar. 

In  this  case  we  fire  of  opinion  that  the  act  of  1886,  above 
cited,  does  not  authorize  a  special  town  meeting  to  provide  for 
raising  by  immediate  taxation  a  greater  sum  than  $1,250,  and 
if  over  $500,  the  vote  must  be  by  ballot.  (Cli,  122,  of  the 
Laws  of  1883,  as  amended  by  Ch.  82,  of  the  Laws  of  1885.) 
There  were  also  acts,  as  I  have  already  stated,  under  the 
authority  of  which  application  might  be  made  to  the  board  of 
supervisors  for  authority  to  borrow  money  to  build  or  repair 
bridges.  (Laws  of  1869  and  1875,  supra,  and  Ch.  451,  of  the 
Laws  of  1885.) 

Section  1  of  the  last  above  cited  act  amends  subdivision  6  of 
Ch.  482,  of  the  Laws  of  1875,  which  conferred  upon  boards  of 
supervisors  further  powers  of  local  legislation,  and  such  subdi- 
vision empowered  the  lx)ard  to  authorize  any  town  liable  to  taxa- 
tion for  the  erection,  etc.,  of  any  bridge,  to  erect  and  repair  the 
same,  and  to  borrow  the  money  therefor  in  the  manner  provided 
in  subdivision  29  of  that  section.  The  subdivision  contained 
this  further  provision :  "  But  no  authority  shall  be  etercised 
under  this  subdivision,  except  upon  the  application  of  a  town 
liable  to  be  taxed  for  such  purpose,  to  be  made  by  vote  of  a 
majority  of  the  electors  thereof  voting  at  a  regular  town  meet- 
ing, or  at  a  special  town  meeting  called  for  the  purpose,"  etc 
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It  is  said  this  town  meeting  in  question  was  not  called  for 
the  purpose,  but  was  in  terms  called  pursuant  to  the  act  of 
1886  {supra\  and  hence  the  vote  of  the  town  meeting,  even 
if  as  claimed  by  the  plaintiff,  gave  no  authority  for  any  appli* 
cation  to  the  supervisors  under  the  act  of  1875. 

It  is  true  the 'petition  for  the  call  for  the  special  town  meet- 
ing recited  that  it  was  "  pursuant  to  Ch.  259,  of  the  Laws  of 
1886."  The  call  itself  was  made  "  by  virtue  of  the  statutes  of 
the  state  of  New  York  in  such  cases  made  and  provided,"  and 
the  act  of  1886  provides  for  calling  a  special  meeting  for 
*'  voting  on  the  question  of  raising  and  appropriating  moneys," 
etc. 

Upon  these  facts  does  it  follow  that  the  town  meeting  thus 
specially  called  could  not  act  under  the  law  of  1875,  as 
amended  by  the  act  of  1885,  already  cited  ?    I  think  not. 

The  act  of  1885  (Ch.  451)  provides  for  authorizing  a  town 
liable  to  taxation  for  the  erection  of  a  bridge,  to  erect  it,  and 
for  that  purpose  to  borrow  money.  The  condition  is  that  the 
supervisors  shall  not  grant  any  such  authority,  except  upon 
application  of  a  town  liable  to  be  taxed  for  such  purpose,  to 
be  made  by  vote  of  a  majority  of  the  electors  thereof  voting 
at  a  regular  town  meeting,  or  at  a  special  one  called  for  the 
purposa  For  what  purpose  ?  I  think  it  means  a  special  town 
meeting  called  for  the  purpose  of  considering  the  question  of 
the  erection,  care,  repair  or  maintenance  of  a  bridge.  That  is 
the  important  purpose  which  the  statute  meant  the  special 
town  meeting  should  be  called  for.  It  was  to  be  one  which 
had  convened  for  the  purpose  of  taking  that  question  intocon- 
sideration,  and  when  thus  convened,  if  it  decided  to  ask  the 
authority  of  the  supervisors  to  borrow  money  and  pay  it  in 
accordance  with  subdivision  29,  of  the  act  of  1885,  it  could  do 
so.  It  is  not  called  for  by  the  language,  and  there  is  no  real 
benefit  to  be  achieved  in  holding  that  the  town  meeting  must 
not  only  be  called  for  the  purpose  of  deciding  upon  the  ques- 
tion of  erecting  or  repairing  the  bridge,  but  also  for  the  further 
purpose  of  borrowing  the  money.  The  authority  is  not  to  be 
exercised  by  the  supervisors,  "  except  upon  application  of  a 
SicKBLS— Vol.  LXXXVIII.        62 
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town  liable  to  be  taxed  for  such  purpose."  The  expression 
"  liable  to  be  taxed  for  such  purpose  "  means  a  liability  to  be 
taxed  for  the  purpose  of  erecting,  repairing  or  maintaining  & 
bridge,  and  not  a  liability  to  be  subsequently  taxed  to  pay  the 
money  borrowed  to  erect,  etc.,  the  bridge.  If  the  purpose  for 
which  the  town  is  liable  to  be  taxed  means  the  erection,  repair^ 
etc.,  of  the  bridge,  then  it  would  seem  to  follow  that "  the  pur- 
pose "  of  the  call  of  the  special  town  meeting  must  be  of  the 
same  nature,  that  is,  the  purpose  of  erecting,  repairing  or 
maintaining  the  bridge.  In  this  view  the  call  is  sufficient 
which  indicates  such  a  purpose,  although  the  petition  for  it 
may  state  it  is  pursuant  to  the  provisions  of  the  act  of  1886. 

Having  come  together  under  the  authority  of  that  act  to 
vote  upon  the  question  of  raising  and  appropriating  moneys 
for  the  construction  and  nuiintenance  of  bridges,  if  the  sum  be 
not  more  than  $1,250,  the  taxpayers  may  conclude  to  raise  it 
all  (if  none  have  been  already  raised)  by  resort  to  immediate 
taxation.  In  coming  together  under  the  provisions  of  the  act 
of  1886,  at  a  special  meeting,  the  taxpayers  have  in  substance 
come  together  under  a  call  for  the  purpose  of  considering  tlie 
question  of  the  erection,  etc.,  of  the  bridge.  If  they  do  not 
determine  to  raise  tlie  sum  not  exceeding  the  limitation  of 
$1,250  by  resort  to  immediate  taxation,  they  may  determine 
to  ask  the  authority  of  the  supervisors  to  borrow  the  money. 
So  long  as  the  special  meeting  wa6  called  for  the  purpose  of 
considering  the  question  of  the  erection,  etc.,  of  the  bridge,  or 
what  is  the  same  thing,  of  considering  the  question  of  raising 
and  appropriating  tlie  moneys  for  the  construction  and  main- 
tenance of  the  bridge,  we  think  it  had  power  to  apply  under 
the  act  of  1875,  as  amended,  for  authority  to  borrow  money* 

It  is  urged,  however,  that  we  have  decided  in  the  Town  of 
Salina  case  {supra)  that  the  provision  for  "raising money"  in 
a  statute,  means  raising  it  by  taxation  at  once,  and  not  by  the 
means  of  borrowing  the  same  to  be  repaid  at  some  future 
time.  That  is  true  in  the  limited  sense  in  which  it  was  applied 
in  the  Salma  case.  We  were  asked  in  that  case  to  imply  a 
power  to  borrow  money  from  the  grant  of  power  to  raise  it. 
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Considering  the  purpose  of  the  grant  and  its  ternie  and  looking 
at  the  context  we  became  convinced  that  it  was  never  the  leg- 
islative intent  that  towns  should  have  the  power  to  borrow 
money  for  the  particular  purpose  for  which  they  were  given 
power  to  raise  it  in  that  case.  We  thought  the  expression 
used  in  the  stati^te  plainly  meant  to  give  power  to  raise  money 
by  current  taxation  only  and  not  by  borrowing.  Several  other 
statutes  were  cited  of  a  similar  character,  which,  as  we  thought, 
indicated  the  same  intention,  viz. :  A  power  to  raise  money  by 
taxation,  but  not  by  borrowing.  Here  is  a  case,  however, 
where  the  legislature  has  provided  by  a  general  statute  a  means 
by  pursuing  which  a  town  can  borrow  money  for  the  purpose 
of  erecting,  etc.,  a  bridge  within  its  boundaries.  And  the 
question  now  is  whether  a  town  which  has  the  power  to  borrow 
money  upon  pursuing  the  plan  pointed  out  by  the  statute,  shall 
be  precluded  from  doing  so  because  in  the  call  for  the  town 
meeting  which  was  to  vote  on  the  question,  it  was  stated  that 
it  was  called  pursuant  to  the  statutes  of  the  state  for  the  pur- 
pose  of  raising  and  appropriating  the  necessary  money  to 
maintain  the  bridge,  etc.  ■ 

If  it  were  sought  to  obtain  the  power  to  oorrow  money  from 
the  use  of  the  expressions  in  the  statute  giving  power  to  vote 
on  the  question  of  raising  and  appropriating  money  for  build^i 
ing  the  bridge,  the  case  of  Tovm  of  Salina  {supra)  would  be 
a  good  authority  against  any  such  implication.  Where  the 
power  to  borrow  money  exists  by  virtue  of  a  statute  specially 
granting  it  on  certain  conditions,  we  think  the  expression  stat* 
ing  that  the  meeting  is  called  to  vote  upon  the  question  of 
raising  and  appropriating  the  money,  is  a  sufficient  compliance 
with  the  act  of  1885,  which  imposes  a  condition  that  the  spe- 
cial town  meeting  shall  be  called  for  the  purpose  of  considering 
the  question  of  the  erection,  etc.,  of  the  bridge,  a^  already 
stated. 

If  the  plaintiffs  allegations  as  to  the  facts  are  borne  out  by 
the  proof  upon  the  trial,  there  would  seem  to  be  no  doubt  of 
the  fact  that  the  written  resolution  offered  by  Mr.  Magone, 
requesting  the  supervisors  to  authorize  the  town  to  borrow 
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money,  was  voted  upon  by  ballot  and  adopted  at  the  special 
town  meeting.  The  defendants  at  any  rate  had  no  power  to 
enter  into  the  contract  which  they  have  attempted  to  make. 

Arriving  at  this  conclusion,  it  follows  that  the  order  of  the 
General  Term  should  be  reversed. 

Upon  the  other  allegations  of  the  complaint,  and  those  con- 
tained in  the  moving  papers,  and  assuming  their  truth,  we  are 
by  no  means  clear  that  a  fraudulent  conspiracy  was  not  made 
out  between  these  defendants.  The  fact  that  a  better  bridge 
had  been  contracted  for  for  $3,600  less  money  than  the  total 
expenditure  called  for  by  the  defendants'  contract  of  $9,200 
is  a  most  significant  one. 

Another  is  that  the  only  resolution  voted  for  at  the  town 
meeting  was  one  providing  for  the  borrowing  of  the  money 
by  authority  of  the  supervisors  and  its  expenditure  by  a  com- 
mission named  in  the*  resolution.  Notwithstanding  such  reso- 
lution, and  soon  after  its  adoption  at  the  special  town  meeting, 
the  parties  defendant  make  this  contract  for  the  construction 
of  the  bridge  for  $9,200,  but  the  highway  commissioner  refuses 
to  produce  it  or  state  its  contents  when  inquired  of  by  reput- 
able citizens  unless  they  procure  the  consent  of  the  bridge 
company.  He  continues  such  fefusal  up  to  the  time  when 
criminal  proceedings  were  instituted  against  him. 

The  contract  also  provides  for  the  payment  of  one-half  of 
the  contract  price  for  the  bridge  when  a  very  small  amount 
of  work  has  been  done,  and  less  than  a  thousand  dollars  worth 
of  material  has  been  furnished. 

The  submission  of  a  false  statement  of  the  facts  to  the 
Supreme  Court  for  its  adjudication  is  another  important  fact. 
There  are  others  which  I  do  not  stop  to  mention.  Many,  and 
perhaps  all,  of  these  allegations  are  met  by  a  full  denial  on 
the  part  of  the  defendants,  and  hence  it  would  become  a 
subject  for  investigation  by  a  trial  court  if  it  became 
necessary. 

We  are  not  to  be  regarded  as  holding  that  no  cause  of  action 
for  a  fraud  was  stated  or  proved  in  the  complaint  and  accom- 
panying papers,  assuming  the  truth  of  their  allegations 
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We  express  no  opinion  as  to  their  truth  or  falsity. 

The  facts  as  submitted  to  the  Supreme  Court  in  the  former 
litigation  are  certainly  very  different  from  those  set  forth  in 
the  moving  papers  here. 

Our  conclusion  is  that  the  ordey  of  the  General  Term  must 
be  reversed  and  the  Special  Term  order  affirmed,  with  coRte 
in  all  the  courts. 

All  concur,  except  Maynard,  J,,  not  sitting. 

Ordered  accordingly. 


The  People  ex  rel.  Henry  Bradley  et  al.,  Respondentfi,  \\ 
Thomas  G.  Shaw  et  al..  Composing  the  Board  of  Canvassers 
of  the  Town  of  Minerva,  Essex  County. 

The  provisions  of  "  The  Ballot  Reform  Act''  (Chap.  263,  Laws  of  1890,  as 
amended  by  chap.  296,  Laws  of  1891),  providing  for  the  printing  of  an 
official  ballot  at  the  public  expense,  do  not  prevent  a  voter  from  voting 
for  any  candidate  whom  he  chooses;  he  may,  as  provided  in  the  act 
(§  25),  '*  write  or  paste  upon  his  ballot  the  name  of  any  person  for  whom 
he  desires  to  vote  for  any  office,"  although  such  person  has  not  received 
a  proper  nomination  by  any  political  party. 

In  proceedings  by  mandamus  to  compel  a  board  of  town  canvassers,  to 
reassemble  and  declare  the  result  of  a  town  meeting,  it  appeared  that 
the  relators  were  nominated  for  the  several  town  offices  at  an  independ- 
ent meeting  or  caucus,  and  were  voted  for  by  means  of  paster  ballots 
attached  to  the  official  ballots.  These  ballots  had  printed  upon  them 
the  name  of  the  candidate  for  the  office  of  excise  commissioner;  they 
were  rejected  by  the  board.  Held,  error;  that  while,  as  excise  com- 
missioners are  required  to  be  voted  for  on  a  separate  ballot,  the  votes 
cast  for  the  candidate  for  that  office  could  not  be  counted,  the  presence  of 
his  name  on  the  paster  ballots  did  not  vitiate  them;  that  its  effect  was 
not  to  mark  or  identify  the  ballot  within  the  meaning  of  the  act;  that 
the  relators  were  entitled  to  have  said  ballots  counted  and  declared  by 
the  board;  and,  so,  that  a  peremptory  writ  was  properly  ordered. 

(Submitted  June  8,  1892;  decided  June  17,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  19,  1892, 
which  affirmed  an  order  of  Special  Term  directing  the  issuing 
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of  a  peremptory  writ  of  mandamus  requiring  the  defendants, 
who  composed  the  board  of  canvassers  at  the  annual  town 
meeting  held  in  the  town  of  Minerva,  on  the  Ist  day  of  March, 
1892,  to  re-assemble  in  said  town,  as  such  board  of  canvassers, 
and  declare  the  result  of  said  town  meeting,  allowing  for  the 
relators  respectively  the  number  of  votes  cast  for  them  by 
means  of  paster  ballots,  and  directing  said  board  to  issue  a 
certificate  of  election  to  the  candidates  having  the  greatest 
number  of  ballots  cast  for  them,  including  such  paster  ballots. 

The  facts  presented  are  substantially  as  follows : 

On  the  24th  day  of  February,  1892,  a  caucus  or  primary 
was  held  in  the  town  of  Minerva,  Essex  county,  for  the  pur- 
pose of  nominating  candidates  for  town  oflSces,  and  a  ticket 
w-as  nominated.  On  the  evening  of  the  same  day,  another 
caucus  or  primary,  called  "  an  independent  caucus,"  was  held 
in  the  same  town,  and  tlie  relators  wei*e  nominated  for  the 
various  town  offices.  Certificates  of  both  nominations  were 
filed  with  the  town  clerk. 

A  protest  was  filed  with  the  town  clerk  against  his  printing 
or  delivering  to  the  election  officers  any  ballots  for  the  ticket 
nominated  at  such  independent  or  second  caucus,  on  the 
ground  that  "  no  votes  were  cast  in  the  town  of  Minerva,  at 
the  last  annual  election  or  town  meeting,  representing  any 
party,  such  as  required  by  law,  giving  them  authority  to  call 
a  caucus  to  make  nominations.  Second.  The  soK^led  certifi- 
cate of  nomination  is  not  sworn  and  certified  to  as  required 
by  law  and  is  not  proper  in  form." 

The  town  clerk  only  delivered  to  the  election  officers  official 
ballots  containing  the  names  of  candidates  nominated  at  the 
first  caucus.  •  The  relators,  ascertaining  that  no  official  ballots 
would  be  distributed  with  their  names  on,  caused  "  paster  bal- 
lots "  to  be  printed ;  these  paster  ballots,  in  addition  to  the 
names  of  the  candidates  for  other  town  offices,  contained  the 
name  of  their  candidate  for  excise  commissioner.  The  state- 
ment of  the  result  shows  that  99  ballots  were  cast  for  Sullivan, 
the  candidate  for  supervisor  on  the  regular  ticket,  the  other 
candidates  on  his  ticket  receiving  from  96  to  107,  and  that  the 
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relator  Bradley  received  110  votes  for  supervisor,  his  associates 
receiving  from  107  to  116  votes.  The  votes  for  the  several 
•candidates  on  the  "  Bradley  ticket "  were  all  cast  by  means  of 
the  paster  ballot  before  described,  the  same  appearing  to  have 
been  voted  by  pasting  them  on  the  official  ballot  containing 
the  names  of  the  candidates  on  the  "  Sullivan  ticket."  The 
defendants  refused  to  count  any  of  the  votes  for  the  Bradley 
ticket 

J.  W.  Houghton  and  John  JT,  Ctinmnghcmi  for  appellants. 
The  relators  having  proceeded  to  argument  without  taking  issue 
upon  the  allegations  of  defendants'  affidavits,  this  was  equiva- 
lent to  a  demurrer,  and  an  admission  of  the  truth  of  the  facts 
contained  therein.  {People  v.  Sujprs.^  73  N.  Y.  173 ;  People 
v.  Board  of  Apportionrnent^  64  id.  627 ;  People  v.  CromweUj 
102  id.  477 ;  People  v.  Rome,  etc.,  R,  R.  Co.,  103  id.  95.)  A 
peremptory  writ  will  not  issue  except  in  a  case  of  clear  and 
unquestioned  legal  right,  and  should  not  be  granted  on  a  dis- 
puted claim,  or  where  its  validity  is  controverted.  {People  v. 
JSuprs.,  11  N,  Y.  563 ;  People  v.  Svpra.,  64  id.  600 ;  People 
v.  Wendell,  71  id.  171 ;  Laws  of  1890,  chap.  262,  §§  2,  3,  5 ; 
People  ex  rd.  v.  Bd.  Canvassers,  129  N.  Y.  420.)  It  appears 
uncontradicted  that  many  of  the  said  paster  ballots  were 
marked  apparently  for  identification ;  that  some  were  pasted 
on  the  official  ballot  on  the  side  of  the  official  indorsement  and  not 
on  the  side  opposite  such  indorsement,  as  required  by  law ;  and 
that  all  said  paster  ballots  contained  the  name  of  an  office  and 
a  candidate  therefor,  to  wit.,  the  office  of  excise  commissioner 
«nd  John  Mcx\rdle,  a  candidate  therefor,  which  was  not  on 
the  official  ballot,  and  was  contrary  to  the  requirements  of  sec- 
tion 38  of  the  Ballot  Reform  Law.  (Laws  of  1891,  chap. 
^96.)  It  is  uncontradicted  that  many  paster  ballots  were 
pasted  on  the  official  ballot  on  the  same  side  as  the  official 
indorsement.  It  is  clear  that  these  ballots  were  void.  (Laws 
of  1891,  chap.  296,  §§  25, 29, 31.)  Even  if  section  31  is  capable 
of  the  construction  that  a  peremptory  mandamus  may  issue  in 
the  first  instance  where  the  validity  of  the  ballots  are  que»- 
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tioned,  it  certainly  cannot  require  anything  further  tlian  a 
recount  of  the  votes,  as  specified  in  the  section.  And  the 
relators  having  asked  for  more  than  they  are  entitled  to  under 
tlie  statute,  the  writ  should  have  been  denied^  and  the  order 
granting  the  same  should  be  reversed.  {People  v.  Cady^  2 
Hun,  .224;  People  v.  Green^  64  Barb.  162;  People  v.  Board 
of  8upr8.y  1  Hill,  50.)  It  was  error  to  require  the  board  of 
canvassers  to  declare  the  result  of  the  said  town  meeting,  and 
to  allow  for  the  relators  the  number  of  votes  cast  for  them,  as 
stated  in  the  moving  affidavits,  as  some  of  said  ballots  were 
improperly  voted.  {People  ex  rd.  v.  Bd,  Canvassers^  129  N, 
Y.  469.) 

Foley  <&  Wing  for  respondents.  There  is  no  force  in  the 
objection  that  relators  could  not  be  voted  for  because  they 
were  not  put  in  nomination  by  any  political  party,  and  because 
no  verified  certificate  of  their  nomination  by  a  political  party 
was  filed  with  the  town  clerk.  (Laws  of  1890,  chap.  362,  §§  3, 
5,  16,  38.)  It  was  not  a  valid  objection  to  the  granting  of  the 
order  that  the  paster  ballots  cast  for  relators  contained  the 
name  of  a  person  for  the  office  of  excise  commissioner.  (Laws 
of  1890,  chap.  362,  §§  31,  38.)  The  order  was  properly  made 
notwithstanding  the  allegation  of  the  opposing  affidavits  "  that 
a  large  number  of  said  ballots  so  voted  as  a  paster  ballot  were, 
as  deponent  believes,  defective,  irregular  and  illegal,  in  that 
tliey  were  not  on  the  side  of  the  official  ballot  opposite  the 
official  indorsement."  {People  v.  Cromwell^  102  N.  Y.  477  ; 
People  ex  rel.  v.  Assessors^  etc.,  52  How.  Pr.  140 ;  People  ex 
rel  V.  Paton,  5  N.  Y.  S.  R  313 ;  53  Hun,  254 ;  77  N.  Y. 
503,  511 ;  Laws  of  1890,  chap.  362,  §  25.) 

Gray,  J.  These  appellants  composed  the  board  of  town 
canvassers  for  the  town  of  Minerva,  and,  in  proceedings  insti- 
tuted upon  the  application  of  these  relators,  a  peremptory  writ 
of  mandamus  issued,  requiring  them  to  reassemble  anil  to 
declare  the  result  of  a  town  meeting,  allowing  to  the  several 
relators  the  number  of  votes  cast  for  them  as  stated  in  the 
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moving  affidavits  and  called  "  paster  ballots,"  aftd  directing  the 
board  to  issne  a  certificate  of  election  to  the  candidates  having 
the  greatest  number  of  ballots  cast  for  them,  including  such 
"  paster  ballots." 

The  first  objection  that  the  relators,  having  failed  to  receive 
a  proper  nomination  by  a  political  party,  which  at  the  last 
election  before  tlie  holding  of  the  convention  or  primary  meet- 
ing polled  at  least  one  per  centum  of  the  entire  vote  cast  in 
that  political  division  of  the  state,  for  which  the  nomination  is 
made,  could  not  be  voted  for,  is  wholly  unsound  and  with- 
out force.  The  plan  contained  in  sections  2  and  3  of  the 
Ballot  Keform  Act  was  a  provision  for  the  printing  of  an 
official  ballot  at  the  public  expense ;  a  feature  well  designed  to 
secure  the  desired  secrecy  and  independence  of  the  ballot.  But 
that  it  was  in  no  wise  intended  to  prevent  the  voter  to  vote 
for  any  candidate  whom  he  chose,  is  evident  from  the  further 
provisions  of  the  law  (§  26)  that  "  the  voter  may  write  or  paste 
upon  his  ballot  the  name  of  any  person  for  whom  he  desires 
to  vote  for  any  office."  Indeed,  to  hold  otherwise  would  be 
to  disfranchise,  or  to  disqualify,  the  citizen,  as  a  voter  or  a 
candidate,  and,  in  my  opinion,  to  affect  the  law  quite  unneces- 
sarily with  the  taint  of  unconstitutionality  in  such  respects. 

The  interesting  and  more  important  question  in  the  case 
relates  to  the  effect  which  the  presence  upon  the  paster  ballot 
of  the  name  of  the  office  of  excise  commissioner,  and  of  the 
name  of  the  candidate  therefor,  had  upon  the  ballots  cast  for 
the  relators.  Being  upon  the  ballot  officially  indorsed  and  to 
be  cast  for  town  officers  other  than  excise  commissioners,  who, 
under  the  Ballot  Law,  are  to  be  voted  for  upon  a  separate 
ballot  and  in  a  separate  box,  of  course,  they  could  not  be 
counted  as  votes  for  the  candidate  for  excise  commissioner ; 
but  it  was  argued  that  the  effect  upon  the  ballot  was  to  mark 
or  identify  it,  and  to  subject  it  to  the  condemnation  of  the  law. 
The  relators,  who  were  nominated  for  the  several  town  offices 
at  an  independent  meeting,  or  caucus,  were  obliged  to  have 
paster  ballots  printed  at  their  owu  expense,  for  use  at  the  polls. 
AH  of  these  paster  ballots  had  printed  upon  them  the  name  of 
SicKELs— Vol.  LXXXVm.        63 
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the  candidate  Tor  the  office  of  excise  commissioner,  and  if  that 
was  a  fact  which  made  the  ballot  a  marked  one,  within  the 
meaning  of  the  Ballot  Law,  then  every  one  of  the  ballots  printed 
for  this  independent  ticket  and  for  the  use  of  its  supporters, 
was  vitiated.  The  effect  of  this  appearance  uf)on  the  paster 
ballots,  however,  was  not  for  consideration  in  this  proceeding, 
otherwise  than  as  to  whether  it  constituted  any  reason  for 
rejecting  them  in  counting  the  votes  and  declaring  the  result. 

The  case,  upon  the  affidavits  presented,  quite  warranted  the 
issuance  of  the  writ  in  question.  Aside  from  the  grounds 
stated  in  the  opposing  affidavits  for  defeating  the  rektors' 
application,  which  concerned  the  legality  of  the  mode  by 
which  the  relators  were  put  in  nomination,  all  that  was  urged 
against  the  "  paster  ballots  "  cast  for  them  was  that  they  were 
defective  "  in  that  they  contained  the  name  of  an  office  and  a 
candidate  therefor  that  was  not  upon  the  official  ballots,  and 
could  not  be  properly  on  the  same  ticket  with  the  other  town 
officers,  etc." 

That  was,  in  substance,  a  claim  that  these  paster  ballots  were 
illegal  and  could  not  be  counted.  There  was  no  conflict  as  to 
the  number  or  description  of  these  paster  ballots  and  each  bore 
the  proper  official  indorsement  entitling  it  to  be  deposited. 
The  protest,  which  was  filed  by  the  appellants  and  which 
appears  in  the  case,  was  upon  the  sole  ground  that  no  names 
for  any  office  should  be  counted  unless  they  were  such  as  had 
received  a  legal  nomination,  properly  certified  to  the  clerk. 

We  think  that  by  a  proper  reading  and  construction  of  tlie 
Ballot  Law  it  was  the  duty  of  the  inspectors  to  have  counted 
the  ballots  in  declaring  the  result  of  the  election  and  that  any 
objection  to  them,  upon  the  ground  that  they  were  marked 
ballots  within  the  meaning  of  the  act,  could  not  be  determined 
in  this  proceeding.  The  question  before  the  court,  upon  the 
application  of  these  relators,  was  purely  one  of  law  on  a  con- 
ceded state  of  facts  and  one  which  it  was  competent  and 
proper  for  the  court  to  decide  upon  the  hearing.  It  went 
solely  to  the  right  of  the  relators  to  have  the  paster  ballots 
counted  and  declared  by  the  board  of  canvaasers  in  stating  the 
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result  of  the  town  election.  The  particular  feature  objected 
to  in  these  paster  ballots  suggested  no  ground  for  their  rejec- 
tion under  the  election  law,  and  there  was  no  other  question 
properly  before  the  court  in  this  proceeding.  These  ballots 
should,  therefore,  have  been  counted  by  the  board  and,  because 
of  their  rejection,  the  peremptory  writ  of  mandamus  was 
properly  ordered  to  be  issued. 

No  other  questions  call  for  any  review  Dy  us  and  the  order 
appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Finch,  J.,  not  voting. 

Order  affirmed. 


Edgar  Saltus,  Bespondent,  v.  Belford  CoiiPAirr,  Appellant. 

A  publisher,  while  publishing  the  works  of  an  author  under  his  license  and 
permission  and  under  an  agreement  upon  the  part  of  the  former  to  pay  a 
royalty,  may  not  question  the  author's  right  to  control  the  publication, 
this  may  only  be  done  after  a  surrender  or  a  withdrawal  of  the  license, 
and  until  the  contract  is  abrogated  he  may  publish  in  no  other  way 
under  it. 

In  an  action  to  compel  the  defendant  to  render  an  account  as  to  royalties 
agreed  to  be  paid  by  the  latter  to  plaintiff  upon  certain  books  of  which 
plaintiff  is  the  author,  pursuant  to  certain  contracts  between  the  parties, 
by  which  plaintiff  granted  the  defendant  the  right  to  publish  and  sell 
the  books,  it  agreeing  to  pay  the  royalties  specified,  defendant  by  its 
answer  admitted  the  making  of  the  contracts,  but  denied  any  breach 
thereof.  Upon  application  for  an  injunction  restraining  the  publication 
and  sale  pendente  lite,  it  appeared  that  defendant  had  failed  to  pay  the 
royalties  as  agreed  and  was  insolvent.  Held,  that  defendant  could  not 
raise  the  objection  that  the  papers  did  not  disclose  the  existence  of  a 
copyright  protecting  plaintiff's  rights  as  author;  and  that  the  granting 
of  the  application  was  within  the  discretion  of  the  court  below. 

(Argued  June  6,  18d2;  decided  June  17,  1892.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  22,  1892, 
which  affirmed  an  order  of  Special  Term  granting  an  injunc- 
tion J9^7u2en^  lite^  restraining  the  defendant  from  printing,  pub- 
lishing or  selling  certain  novels  of  which  plaintiff  is  the  audior. 
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This  action  was  brought  against  defendant,  the  publisher  of 
certain  novels  of  which  plaintiff  was  the  author,  to  compel  it 
to  account  to  him  for  the  royalties  on  the  sale  of  such  novels 
under  certain  contracts  for  their  publication  and  sale  made 
between  plaintiff  and  defendant,  and  to  declare  such  contracts 
to  be  determined  and  at  an  end,  owing  to  the  failure  of  said 
defendant  to  render  any  account  or  pay  any  royalty  as  pro- 
vided for  in  said  contracts. 

The  complaint  also  asked  for  a  permanent  injunction 
restraining  defendant  from  publishing  or  selling  any  copies 
of  said  works. 

The  complaint  alleged  the  making  of  the  contracts ;  that  at 
the  time  he  was  and  now  is  the  author  and  owner  of  the  works 
named ;  that  by  the  terms  of  the  contract,  in  case  of  failure 
on  the  part  of  defendant  to  pay  the  royalties  agreed  upon, 
plaintiff  had  the  right  at  his  election  to  declare  them  deter- 
mined and  at  an  end ;  that  defendant  had  and  was  continuing 
to  print  and  sell  large  numbers  of  copies  of  said  works,  but 
had  failed  to  render  an  account  or  to  pay  the  royalties  agreed 
upon,  and  that  it  was  insolvent ;  that  plaintiff  had,  by  reason 
of  the  default,  notified  defendant  of  his  election  to  terminate 
the  contiticts. 

Defendant's  answer  admitted  the  making  of  the  contracts, 
and  its  publication  of  the  works  named,  denied  the  default 
alleged  and  its  insolvency,  also  the  right  of  the  defendant  to 
terminate  the  contracts. 

The  injunction  pendente  lite  was  granted  upon  the  plead- 
ings and  upon  affidavits  on  the  part  of  the  plaintiff  alleging 
the  refusal  to  account  and  the  default  in  payment  of  royalties, 
and  alleging  facts  tending  to  show  the  insolvency  of  defend- 
ant.    No  opposing  affidavits  were  presented. 

Frederic  H,  Kellogg  for  appellant.  Plaintiff's  right  to  the 
injunctive  reUef  demanded  must,  if  it  exists  at  all,  be  based 
upon  valid  copyrights  owned  by  him  upon  the  books  in  ques- 
tion, and  not  upon  any  rights  given  him  by  the  common  law 
or  by  the  contracts  set  forth  in  his  papers.     {Potter  v.  McPher- 
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son,  21  Hun,  562 ;  Palmer  v.  I>e  WiU,  47  N.  T.  532 ;  Hyatt 
V.  IngaUsj  124  id.  93.)  The  papers  fail  to  sufficiently  show 
that  the  plaintiff  is  the  owner  of  valid  copyrights  upon  any  of 
the  novels  whose  publication  he  seeks  to  enjoin.  (JParhmsofi 
V.  LaaeUe,  3  Saw.  330 ;  Yv^nglmg  v.  SchUe^  20  Blatch.  452 ; 
JoUie  V.  Jacqn-es,  1  id.  68 ;  T.  Co.  v.  Curiin^  86  Fed.  Rep. 
829.)  If,  however,  it  be  held  that  the  papers  adequately  show 
the  existence  of  valid  copyrights  upon  the  works  in  question, 
it  follows  that  the  courts  of  this  state  have  no  jurisdiction  to 
grant  the  injunction  appealed  from.  {Hartell  v.  TUghmariy 
99  U.  8.  547 ;  Mayer  v.  Hardy,  127  N.  Y.  125.)  Even  if  no 
issue  were  here  raised  as  to  the  existence  and  validity  of  plain- 
tiffs copyright,  or  if  the  defendant  was  for  any  reason  estopped 
from  raising  such  an  issue,  the  state  courts  would  still  be 
powerless  to  restrain  by  injunction  the  publication  of  any 
infringing  work.  {C.  S,  S,  Co.  v.  Clark,  100  N.  Y.  365; 
Childs  V.  Tuttle,  54  Hun,  59 ;  Hyatt  v.  Ingalls,  124  N.  Y. 
93;  Watervum  v.  SMpnum,  41  N.  Y.  8.  R.  517;  S.  P.  P. 
Works  V.  Starling,  127  IT.  8.  376 ;  Potter  v.  MoPherson,  21 
Hun,  562.)  The  moving  papers  are  fatally  defective,  inas- 
much as  they  fail  to  set  forth  copies  of  the  contracts  in  ques- 
tion, or  in  any  way  to  accoimt  for  their  absenca  {De  Weerth 
V.  Fddner,  16  Abb.  Pr.  299 ;  Thompson  v.  Best,  4  N.  Y. 
8upp.  229  ;  Hingston  v.  Miranda,  12  C.  P.  442.) 

Av>g,  S.  Hutchins  for  respondent.  The  motion  for  an 
injunction  herein  is  made  before  the  proper  tribunal.  {Har- 
tea  V.  Tilghman,  99  U.  8.  547 ;  M.  Co.  v.  Reinhol,  102  N. 
Y.  170 ;  Mayer  v.  Hardy,  127  id.  131 ;  Waterman  v.  Ship- 
man,  130  id.  307.)  The  admission  of  the  defendant  that  the 
plaintiff  was  the  author  of  the  literary  works  in  question  and 
that  defendant  entered  into  these  contracts  with  him  disposes 
of  the  whole  defense,  because  if  the  plaintiff  was  the  author 
of  these  literary  works  and  the  defendant  entered  into  those 
contracts  with  him  the  question  whether  or  not  copyrights 
were  afterwards  obtained  cannot  possibly  be  made  an  issue  in 
the  case.  {MarsUm  v.  SweU,  66  K  Y.  206-212 ;  Middlehrook 
V.  Broadbmt,  47  id.  443.) 
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Finch,  J.  The  principal  objection  urged  against  the  tem- 
porary injunction  granted  in  this  action  and  operative  during 
its  pendency  is  that  the  papers  nowhere  disclose  the  existence 
of  a  copyright  covering  and  protecting  the  plaintifPs  right  as 
author  of  the  books  specified  in  the  contract  The  drift  of 
the  argument  is  that  in  the  absence  of  a  copyright  the  defend- 
ant company  was  at  liberty  to  publish  the  books  irrespective 
of  the  will  of  the  author,  without  paying  tribute  to  him,  and 
whether  he  consented  or  not,  and  that  the  court  could  not 
interfere  with  that  right  or  take  it  away  by  injunction.  So 
much  might  be  true  in  a  case  where  no  contract  covering  the 
publication  existed.  But  here  the  author's  right  to<5ontrol  the 
publication  is  conceded  by  the  contract  itself.  Its  terms  show 
an  admitted  ownership  in  the  plaintiff  and  a  right  to  give  or  with- 
hold authority  in  the  defendant  company  to  publish.  His  con- 
sent was  bought  and  agreed  to  be  paid  for  in  the  form  of  a  roy- 
alty, and  as  to  one  of  the  books,  and  that  apparently  deemed  to 
be  the  most  valuable  of  all,  the  defendant  agreed  to  procure  for 
the  plaintiff  a  copyright  As  to  that  particular  book,  it  may 
easily  be  assumed  that  the  defendant  could  not  publish  it  without 
the  author's  consent  and  authority,  because  it  existed  only  in 
manus<^ript  and  in  his  possession,  and  could  not  be  obtained 
without  his  permission.  While  it  does  not  appear  that  the 
other  works  were  copyrighted,  it  is  not  shown  that  they  were 
not,  and  it  is  not  necessary  to  speculate  about  the  fact  when 
the  owner's  right  is  conceded  by  the  contract  and  the  antliority 
to  publish  is  bought  of  him.  For  aught  that  appears,  they 
also  may  have  existed  only  in  manuscript  when  first  printed 
by  the  defendant,  so  that  their  publication  could  not  have  been 
accomplished  except  with  his  consent  It  does  not  matter, 
however,  what  the  source  of  the  author's  control  in  fact  was, 
or  how  strong  or  weak  might  have  proved  to  be  his  authority 
and  ownership.  It  is  enough  that  the  publisher,  by  the  con- 
tract made,  conceded  the  author's  right,  and  so  published  the 
works  with  his  consent,  and  was  not  at  liberty  dmnng  the 
existence  of  the  contract  to  publish  them  otherwise.  If,  as  a 
matter  of  business,  the  defendant  chose  to  defy  the  right  of 
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the  author,  whatever  it  might  prove  to  be,  the  company  was 
bound  at  least  to  put  an  end  to  the  contract,  to  set  itself  free 
from  both  its  protection  and  its  obligations,  and  venture  upon 
the  publication  when  so  situated  that  it  could  not  defend  the 
act,  if  assailed,  by  pleading  the  license  of  the  contract  and  the 
author's  permission.  The  complaint  against  the  defendant 
was  that  it  was  publishing  under  that  permission  and  under 
the  protection  of  the  contract  wliile  steadily  violating  its 
terms ;  that  it  was  insolvent  and  unable  to  pay,  so  that  every 
copy  sold  was  a  total  loss  to  the  author ;  and  the  relief  asked 
was  that  the  defendant  account  and  the  contract  be  abrogieited. 
It  was  entirely  proper  in  that  state  of  facts  to  restrain  any 
further  publication  under  the  permission  of  the  contract  pend- 
ing the  litigation,  and  the  question  involved  is  "^ot  one  of 
copyright,  but  simply  of  contract.  A  licensee  under  a  patent 
cannot  assail  it  as  void  while  manufacturing  under  its  protec- 
tion. He  cannot  set  it  at  defiance  until  his  license  has  been 
surrendered  or  withdrawn,  and  his  act  can  be  treated  as  an 
infringement.  {Marstcn  v.  Swettj  66  N.  Y.  206.)  In  like 
manner  the  defendant  company  cannot  question  or  deny  the 
author's  right  wliile  publishing  under  his  license  and  permis- 
sion ;  and  we  are  not  at  all  concerned  for  the  present  with 
either  the  character  or  efficacy  of  that  right.  I  think  the 
injunction,  properly  construed,  restrains  only  the  publication 
under  the  contract,  for  the  defendant  can  publish  in  no  other 
way  until  that  contract  is  abrogated ;  and  until  he  is  left  free 
to  indulge  in  a  piracy  of  the  author's  work  unprotected  by 
the  contract,  and  where  his  act  may  be  assailed  as  an  infringe- 
ment of  any  right  which  may  turn  out  to  be  in  the  author's 
possession,  he  must  remain  subject  to  the  restraint  which  the 
court  has  imposed.  We  are  not  required  to  consider  what 
ultimate  judgment  may  be  awarded  to  the  plaintilBf.  For  the 
present,  the  court  has  simply  said  that  the  defendant  shall  not 
continue  to  violate  the  contract  while  protected  by  its  permis- 
sion, and  when  it  is  unable  to  pay  the  compensation  which 
would  accrue. 

The  groimd  assumed  by  the  defendant  is  that  the  plaintiff 
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had  rescinded  the  contract  at  or  before  the  commencement  of 
the  action,  and  so  both  parties  were  remitted  to  their  original 
rights.  The  pleadings  show  a  different  state  of  facts.  The 
complaint  asks  as  relief  a  judicial  rescission  or  termination  of 
the  contract  which  will  bind  both  parties,  and  makes  that 
demand  upon  the  ground  of  a  violation  of  its  terms ;  and  the 
answer  denies  such  violation,  denies  the  asserted  insolvency, 
and  alleges  payment  in  full  of  all  the  royalties  which  have 
accrued.  And  so  the  defendant  stands  in  the  attitude  of  claim- 
ing full  performance  on  its  part  and  of  denying  the  plaintiff's 
right  to  an  abrogation  of  the  contract.  While  maintaining 
that  position  it  cannot  also  insist  that  the  contract  is  already 
abrogated  and  the  parties  remitted  to  those  original  rights 
which  were  independent  of  it.  Hyatt  v.  IngaUa  (124  N.  Y. 
93),  upon  which  the  defendant  relies,  well  illustrates  the  dis- 
tinction. The  injunction  stricken  out  in  that  case  was  a  part 
of  the  final  decree  which  terminated  and  ended  the  license. 
Any  future  manufacture  of  the  patented  article  could  not  be 
under  the  license  judicially  rescinded,  and  must  of  necessity 
be  either  lawful  or  an  infringement  over  which  the  court  could 
have  no  jurisdiction.  But  here  the  Ucense  is  not  rescinded, 
and  will  not  be  until  the  final  judgment,  and  may  not  be  then, 
if  the  defendants'  answer  is  true;  and  so  the  publication 
pending  the  litigation  would  be  under  the  contract  and,  there- 
fore, within  the  equitable  control  of  the  court  In  the  exer- 
cise of  its  discretion  it  restrained  conduct  asserted  to  be  in 
violation  of  plaintiff's  rights  and  inflicting  an  injury  for  which 
there  could  be  no  redress  on  account  of  the  insolvent  condition 
of  the  company.  We  see  no  reason  to  question  the  propriety 
of  the  injunction. 

The  order  should  be  affirmed,  with  costs 

All  concur. 

Order  affirmed 
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Hebhak  "Wbonkow,  Appellant,  v.  Hobart  Oaklet  et  al.,  In  re 
Petition  of  Charles  Wolff,  Kespondent. 

A  married  woman  under  the  act  of  1878  (Chap.  800,  Laws  of  1878),  author- 
izing her  ''to  execute,  acknowledge  and  deliver  her  power  of  attorney 
with  like  force  and  effect  and  in  the  same  manner  as  if  she  were  a 
single  woman/'  may  by  such  a  power  appoint  her  husband  her  attorney 
in  fact. 

A  married  woman  executed  a  power  of  attorney  to  her  husband  empower- 
ing him  to  sell  and  convey  all  lands  belonging  to  her,  and  to  execute  in 
her  name  ''  all  necessary  or  proper  deeds,  conveyances,  releases,  releases 
of  dower  and  thirds,  and  rights  of  dower,"  for  conveying  any  "right, 
title  and  interest,  whether  vested  or  contingent,  choate  or  inchoate. 
Seid,  that  the  husband  was  authorized  to  sign  the  name  of  his  wife  to  a 
deed  conveying  real  estate  owned  by  him,  and  so,  to  release  her  inchoate 
right  of  dower  in  the  land. 

Where,  pursuant  to  the  Code  of  Civil  Procedure  (§  1256)  an  entry  has 
been  made  on  the  docket  of  a  judgment  of  "  lien  suspended  on  appeal," 
its  effect  is  to  release  the  lien  of  the  Judgment  so  suspended  In  regard  to 
all  property  upon  which  it  would  otherwise  be  a  lien,  including  after- 
acquired  property,  until  the  court  orders  that  it  be«  restored  by  a 
re-docket. 


(Argued  June  6,  1892;  decided  June  17,  1892.) 

Appeal  from  order  of  the  Gleneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  13,  1892, 
which  reversed  an  order  of  Special  Term  denying  a  motion  of 
Charles  Wolff  to  be  relifeved  from  purchase  of  premises  sold 
under  a  judgment  of  foreclosure  and  sale  in  the  above^ntitled 
action,  and  granted  such  motion. 

This  was  an  application  by  Charles  Wolff,  a  purchaser  at  a 
foreclosure  sale,  to  be  relieved  from  his  purchase  on  the  ground 
that  the  interest  of  the  wife  of  Moritz  Bauer  had  not  been 
duly  conveyed. 

It  appeared  that  the  sale  was  made  in  pursuance  of  a  judg- 
ment in  an  action  for  the  foreclosure  of  a  purchase-money 
mortgage,  executed  by  Hobart  Oakley  to  the  plaintiff,  Sep- 
tember 2,  1890 ;  that  on  October  4,  1890,  said  Oakley  con- 
veyed  the  equity  of  redemption  in  the  mortgaged  premises  to 
SioKKLs  —Vol.  LXXX VIII.        64 
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Morris  Bauer ;  that  on  October  20,  1890,  said  Bauer  executed 
a  deed  thereof  in  his  own  behalf  and  in  the  name  of  his  wife^ 
Cecilia  Bauer,  as  her  attorney  in  fact,  to  Bandolph  Guggen- 
heimer.  The  power  of  attorney  under  which  said  Bauer  exe- 
cuted said  deed  was  executed  and  acknowledged  by  his  wife 
in  1881,  and  authorized  her  husband  to  act  as  her  attorney  in 
the  following  terms : 

"  To  contract  for  the  sale  of  and  to  grant,  bargain,  sell  and 
convey  all  or  any  lands,  tenements  or  hereditaments  or  real 
estate  to  me  belonging,  situate,  lying  and  being  within  the 
United  States  of  America,  whether  belonging  to  me  individu- 
ally or  jointly  with  another  or  others,  at  public  or  private 
sale,  for  cash  or  upon  credit,  or  partly  for  cash  and  partly 
upon  credit,  and  for  such  price  or  prices,  and  upon  such  other 
terms  and  conditions  as  to  my  said  attorney  may  seem  meet 
and  proper,  and  for  the  purpose  aforesaid  and  in  my  name^ 
place  and  stead,  as  my  act  and  deed,  to  sign,  seal,  execute  and 
acknowledge  and  deliver  all  necessary  or  proper  contracts,, 
deeds,  conveyances,  releases,  releases  of  dower  and  thirds  and 
right  of  dower  and  thirds,  or  other  instruments  for  the  con- 
veying, surrendering  and  relinquishing  all  or  any  part  of  my 
estate,  right,  title  and  interest,  whether  vested  or  contingent,, 
choate  or  inchoate  therein. 

"  And  I  further  authorize  and  empower  my  said  attorney 
to  insert  in  such  deed  or  deeds  the  full  covenants  and  warranty 
usually  inserted  in  full  covenant  and  warranty  deeds  or  con- 
veyances in  the  city  of  New  York,  *  *  *  and  generally 
to  do  and  perform  all  matters  and  things,  transact  all  business, 
make,  execute,  acknowledge  and  deliver  all  contracts,  orders, 
deeds,  indentures,  writings,  assurances  and  instniments,  which 
may  be  requisite  or  proper  to  efiPectually  carry  out  all  or  any 
of  the  purposes  aforesaid,  or  any  other  matter  or  thing  ap- 
pertaining or  belonging  to  me.  It  being  understood  and  in- 
tended hereby  that  no  power  requisite  in  the  premises  shall 
be  considered  omitted  herefrom  because  the  same  is  generally 
and  not  specifically  enumerated  hereby  giving  and  granting 
imto  my  said  attorney  full  power  and  authority  to  do  and  per- 
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form  all  and  every  act  and  thing  whatsoever  requisite  and 
necessary  to  be  done  in  and  about  the  premises  as  fully  to  all 
intents  and  purposes  as  I  might  or  couM  do  if  personally 
present  with  full  power  of  substitution  and  revocation,  hereby 
ratifying  and  confirming  all  that  my  said  attorney  or  his  sub- 
stitute shall  lawfully  do  or  cause  to  be  done  by  virtue  hereof." 

Mrs.  Bauer  was  not  made  a  party  defendant. 

It  was  also  objected  that  certain  judgment  creditors  of 
Moritz  Bauer  were  not  made  parties  defendant.  It  appeared 
that  their  judgments  had,  with  the  consent  of  the  judgment 
creditors  and  sureties  on  appeal,  been  docketed,  ^Mien  sus- 
pended on  appeal." 

Further  facts  are  stated  in  the  opinion. 

Henry  A.  Farater  for  appellant  The  fujl  covenant  and 
warranty  deed  conveying  the  property  in  question  to  Guggen- 
heimer,  executed  by  Moritz  Bauer  and  by  Cecelia  Bauer,  his 
wife,  "by  Morite  Bauer,  her  attorney  in  fact,"  operated  as  a 
release  of  Mrs.  Bauer's  inchoate  right  of  dower  in  the  prop- 
erty. (Laws  of  1878,  chap.  300 ;  Noel  v.  Kinney,  106  N.  Y. 
74 ;  Blaechinska  v.  Howard  Mission,  42  N.  Y.  8.  R.  389 ; 
Sumi.  V.  Caffe,  122  K  Y.  312;  Laws  of  1887,  chap.  537; 
Pierce  v.  Pierce,  71  N.  Y.  154, 157 ;  Spencer  v.  Board/man, 
118  111.  554 ;  BQi,rth  v.  Lines,  Id.  374 ;  Freeland  v.  Freeland, 
128  Mass.  509 ;  Smith's  Appeal,  115  Penn.  St.  319 ;  We^  v. 
Walker,  77  Wis.  557;  Forwood  v.  Farwood,  86  Ky.  114, 118 ; 
St/rayer  v.  Long,  86  Va.  557 ;  Garbut  v.  Bowling^  81  Mo.  214 ; 
8a/oage  v.  CriU,  19  Hun,  4-6;  80  N.  Y.  630;  M.  Bank  v. 
Tlwmson,  55  N.  Y.  12 ;  Fowler  v.  Shearer,  7  Mass.  14.)  A 
married  woman  may  execute  a  power  of  attorney  to  her  hus- 
band. (  Warner  v.  Warner,  46  N.  Y.  228,  233,  234 ;  Freihirg 
V.  Branigan,  18  Hun,  344,  345 ;  82  N.  Y.  627 ;  Wicks  v. 
Hatch,  6  J.  &  S.  95,  110 ;  62  Nf  Y.  535,  539-544 ;  Nash  v. 
MitcheU,  71  id.  199;  Noel  v.  Kinney,  106  id.  74;  Foster 
V.  Persch,  68  id.  400 ;  Adams  v.  Mills,  60  id.  533 ;  Bodine  v. 
KiUen.,  53  id.  98 ;  Bank  of  Albion  v.  Bums,  46  id.  171 ; 
Abbey  v.  Deyo^  44  id.  343 ;  Merchant  v.  Bunnell,  8  Keyes, 
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539,  641 ;  Voorhees  y.  Bmiested,  16  Wall.  16,  31;  Knapp  v. 
Smith,  27  K  Y.  277 ;  BucMey  v.  WeUs,  33  id.  518,  621 ; 
Owen  V.  Cowley,  36  id.  600,  604;  Dawaon  v.  Shirley,  6 
Black.  631 ;  aS^Z^  v.  Lewis,  1  Mon.  48 ;  Shunks  v.  La/nca^ter, 
5  Grat.  Ill,  118 ;  Sumner  v.  Conant,  10  Vt.  9 ;  HoUaday  v. 
Dailey,  19  Wall.  609 ;  Z<9w?i*  v.  6Vx»9,  5  Hair.  401-403.)  Afi 
Bauer's  judgment  creditors  as  well  as  his  sureties  on  appeal 
consented  to  the  entry  of  orders  exempting  from  the  lien  of 
the  judgments  against  him  all  the  property  he  then  had,  as  well 
38  all  after-acquired  property,  and  the  judgments  were  accord- 
ingly marked  ''  lien  suspended  upon  appeal,"  the  judgments 
could  not  be  enforced  against  the  property  in  question,  and  it 
was  not  necessary  to  make  the  judgment  creditors  parties.  {In 
re  N.  Y.,  Z.  dk  W,  R.  R.  Co,,  98  N.  Y.  453;  Rigg8  v.  Camr 
merdal,  125  id.  7,  10;  ff.  K.  df  S.  Bank  Co.  v.  Cooper^  114 
id.  388,  395 ;  Townsend  v.  Masteraon,  15  id.  588,  689 ;  Ander- 
son V.  Reilly,  66  id.  189,  192 ;  People  v.  Quigg,  59  id.  89 ; 
Phyfe  V.  Einer,  45  id.  102,  104 ;  Embury  v.  Conner,  3  id. 
ill.)  The  order  is  appealable.  {Ferry  v.  Sampson,  112  N. 
Y.  415 ;  Shrimer  v.  Shriver,  86  id.  575.)  As  to  the  respond- 
ent's claim  that  the  power  of  attorney  does  not  apply  to  real 
estate  acquired  subsequent  to  its  execution,  the  power  of 
attorney  is  a  general  power  to  convey,  assign,  or  release 
"all  or  any"  inchoate  right  of  dower  and  all  other  inter- 
ests of  Mrs.  Bauer,  in  lands  within  the  United  States. 
{Martin  v.  Famsworth,  49  N.  Y.  658 ;  Whart.  on  Agency, 
§  121;  Story  on  Agency,  §  126;  CoUen  v.  Gardner,  21 
Beav.  640 ;  Munn  v.  C  Co.,  15  Johns.  44 ;  T.  Bank  v.  Aator, 
11  Wend.  87,  90 ;  Andrews  v.  KneeUmd,  6  Cow.  354,  357 ; 
Anderson  v.  Coordey,  21  Wend.  279;  Butler  v.  Maples, 
9  Wall.  776 ;  Ins.  Co.  v.  Wilkinson,  13  id.  235 ;  Parker 
V.  Baker,  12  N.  Y.  S.  R  599;  Wicks  v.  Batch,  62  N.  Y. 
541.)  • 

Rich(»rd  S.  Sweeny  for  respondent  A  resident  married 
woman  cannot  release  her  inchoate  right  of  dower  by  attorney. 
(Zisk  y.  Smith,  68  111.  503 ;    Jlardenburgh  v.  Zakm,  47  N. 
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T.  113 ;  Lewis  v.  Cox^  5  Harr.  401 ;  Dorson  v.  Shirley^  ft 
Blackf.  531  ;  Stede  v.  Lewis,  1  Mon.  48 ;  Shcmks  v.  Lanr 
CdsteTy  5  Gratt.  110,  118;  Sumner  v.  Conant,  10  Vt  9;. 
HoUaday  v.  Daily ,  19  Wall.  609 ;  Ma/rvi/n  v.  Smith,  46  N. 
Y.  671 ;  Hinchliff  v.  SJiea,  102  id.  153  ;  Witthaus  v.  Schack, 
105  id.  332 ;  Quidet  v.  fir^w/m,  3  Abb.  [N.  C]  295 ;  Laws  of 
1878,  chap.  300 ;  Oum.ming  v.  Williamson,  1  Sandl  Ch.  177 ;. 
Parker  v.  Baker,  12  N.  Y.  8.  R.  598.)  A  wife  cannot  bar- 
gain with  her  hnsband  respecting  her  inchoate  right  of  dower ; 
she  cannot  release  it  to  him  nor  contract  with  him  to  release 
it  to  another.  {Hend/ricks  v.  Isaa^,  117  N.  Y.  411 ;  Craig- 
head V.  Peterson,  72  id.  279.)  It  would  seem,  therefore,  that 
this  order  was  not  valid  as  against  the  sureties  upon  the  first 
appeal  and  their  right  of  subrogation  if  compelled  to  pay  the 
judgment,    {fireeny,  MUXbank,  3  Abb.  [N.  C]  138.) 

Fbckhak,  J.  In  relation  to  the  questions  arising  upon  this 
application  of  the  purchaser  Wolf,  to  be  relieved  from  his  bid 
at  the  judicial  sale  on  the  ground  that  the  interest  of  the  wife 
of  Bauer  had  not  been  duly  conveyed  by  virtue  of  her  power 
of  attorney  to  her  husband,  we  are  of  the  opinion  that  the 
order  of  the  General  Tenn  is  erroneous  and  for  the  reasons 
stated  in  the  dissenting  opinion  of 'Mr.  Justice  Andbews  at 
the  General  Term. 

The  limitation  sought  to  be  imposed  upon  such  power  of 
attorney  that  it  only  authorized  Mrs.  Bauer's  husband  to  sign 
her  name  to  conveyances  of  lands  belonging  to  her  is  not,  we 
think,  sustained  by  the  language  of  the  instrument.  Indeed 
the  learned  judge  who  so  held  in  his  opinion  at  the  General 
Term,  in  order  to  arrive  at  his  conclusion,  rejects  as  surplusage 
the  language  of  the  power  which  authorizes  the  husband  to 
convey  for  her  and  in  her  name,  and  as  her  act  and  deed  to 
sign,  seal,  execute,  acknowledge  and  deliver  all  necessary 
releases  of  dower  and  thirds.  He  constnies  the  language  used 
in  the  first  part  of  the  power  as  confining  its  application  to  the 
execution  of  a  conveyance  of  any  and  all  lands  belonging  to 
Mrs.  Bauer  and  he  says  the  words  '^  releases  of  dower  "  subse- 
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quently  used  have  no  relation  to  the  power  actually  granted, 
and  hence  are  surplusage. 

We  think,  however,  that  the  language  as  to  "  releases  of 
dower"  was  used  for  the  ery  purpose  of  authorizing  the 
husband  to  do  as  he  has  done  and  that  the  language  of  the 
iirst  part  of  the  power  when  speaking  of  lands,  etc.,  belong- 
ing to  the  wife,  does  not  limit  and  was  not  intended  to  limit 
the  operation  of  the  words  "  releases  of  dower  and  thirds  "  so 
as  to  make  them  of  no  meaning  or  importance,  but  on  the  con- 
trary it  was  intended  by  their  use  to  confer  authority  on  the 
husband  to  release  her  inchoate  right  of  dower  in  lands  belong- 
ing to  him.  Indeed  she  continues  the  statement  of  her  pur- 
pose by  inserting  in  the  instrument  a  power  to  execute  other 
instruments  for  the  conveyance,  surrendering  and  relinquish- 
ing all  or  any  part  of  her  estate,  right,  title  and  interest, 
whether  vested  or  contingent,  choate  or  inchoate  therein.  The 
language  used  in  the  first  part  of  the  power  should  not  be  held 
to  operate  all  through  it  and  limit  the  otherwise  plain  meaning 
of  the  paper. 

We  think  there  is  no  objection  to  the  title  arising  out  of  the 
power  of  attorney  given  by  the  wife  to  the  husband.  She 
had  the  right  to  execute  a  power  of  attorney  under  the  act 
{Cliap.  300  of  the  Laws  of  1878),  and  in  executing  such  power 
^he  could  appoint  her  husband  her  agent  or  attorney  in  fact. 

As  to  the  objection  that  certain  creditors  by  judgment  against 
Bauer  were  not  made  parties,  nor  the  sureties  on  certain  appeal 
bonds,  we  think  a  sufficient  answer  is  made  by  the  fact  of  the 
•entry  of  the  memorandum  by  virtue  of  section  126^  of  the 
Code  of  Civil  Procedure,  "  lien  suspended  on  appeal."  We 
think  the  meaning  and  purpose  of  the  legislature  in  the  enact- 
ment of  that  and  the  succeeding  sections,  were  to  release  the 
lien  of  the  judgment  so  suspended  on  appeal  in  regard  to  all 
property  upon  which  it  otherwise  would  become  a  lien  until 
the  court  orders  that  it  be  restored  by  a  redocket.  The  sureties 
upon  the  first  appeal  to  the  Oeneral  Term  consented  to  the 
entry  of  the  order  which  did  not,  in  terms,  provide  as  to  sub- 
sequently-acquired property,  but  if  we  are  right  in  our  con- 
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struction  of  the  statute,  it  was  not  necessary  to  so  state  it  in 
the  order.  The  law  itself  provided  for  the  fact.  The  sureties 
upon  a  further  appeal  taken  to  the  Court  of  Appeals  consented 
in  terms  to  the  order  suspending  the  lien,  including  after- 
acquired  property  Upon  the  affirmance  of  the  judgment  by 
the  latter  court  the  sureties  on  the  la^t  appeal  bond  took  an 
assignment  of  the  judgments,  and  in  their  hands  there  was  no 
longer  any  liability  on  the  part  of  the  sureties  on  the  first  appeal. 
Such  sureties  became,  on  the  giving  of  the  second  undertaking 
to  pay  the  judgments,  sureties  for  the  second  sureties,  and  when 
the  second  sureties  paid  or  discharged  their  obligation  to  the 
owner  of  such  judgments  and  took  an  assignment  of  them, 
they  could  not  enforce  them  against  the  first  sureties.  Under 
these  circumstances  there  is  no  reason  on  this  ground  for 
releasing  the  purchaser  from  his  bid. 

The  respondent  here  does  not  insist  upon  the  objection  that 
these  questions  were  doubtful,  and  a  purchaser  ought  not  to 
be  required  to  take  such  a  title,  but  as  we  understand,  if  the 
questions  above  discussed  should  be  decided  in  favor  of  the 
title,  he  is  willing  to  take  it,  although  those  who  are  not  parties 
here  would  not  be  legally  barred  by  our  decision  from  here- 
after raising  the  question.  As  our  decision  depends  upon  the 
construction  of  statutes  the  rule  of  stare  deciMs  would  be 
effectual  as  an  answer  to  any  further  claim,  and  we  think  the 
purchaser  entirely  justified  in  his  waiver. 

Our  conclusion  is  that  the  order  of  the  General  Term  should 
be  reversed  and  that  of  the  Special  Term  affirmed,  with  costs 
in  all  courts. 

All  concur. 

Ordered  accordingly. 
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In  the  Matter  of  the  Petition  of  Michael  Dttfft  to  Vacate 
an  Afieessment  for  Paving  Fifty-eighth  Street^  from  Sixth 
to  Ninth  Avenue, 

A  petition  to  vacate  an  assessment  for  a  local  improvement,  in  the  city  ol 
New  York,  was  served  upon  the  corporation  counsel  in  April,  1972, 
with  a  notice  attached  that  it  would  be  presented  to  the  court  on  the 
twenty-sixth  of  that  month.  The  motion  was  not  then  made.  In 
November,  1890,  another  notice  of  application  to  vacate  the  assessment 
was  served.  Held,  that  this  was  a  new  and  independent  proceeding,  in 
no  way  connected  with  the  first,  and  that  it  was  barred  by  the  Statute 
of  Limitations.    (Code  Civ.  Pro.  §§  888,  414.) 

In  re  Hoaenbaum  (119  N.  Y.  24),  distinguished. 

(Argued  June  8,  1892;  decided  June  17,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  81,  1892, 
which  reversed  an  order  of  Special  Term  denying  a  preliminary 
motion  to  dismiss  an  application  for  the  reduction  or  vacation 
of  an  assessment. 

This  was  a  proceeding  to  vacate  an  assessment  for  paving 
Fifty-eighth  street,  in  the  city  of  New  York,  between  Sixth 
and  Ninth  avenues,  which  was  confirmed  July  22,  1872. 

On  April  22,  1672,  the  petitioner  served  upon  the  corpora- 
tion counsel  a  petition  to  vacate  the  assessment.  Attached 
thereto  was  a  notice  that  the  petition  would,  on  October  24, 
1872,  be  presented  to  a  justice  of  the  Supreme  Court  and  a 
motion  made  that  its  prayer  be  granted.  No  motion  was  made 
on  that  day  and  no  adjournment  had,  and  nothing  was  done 
in  the  matter,  except  a  copy  of  an  order  of  substitution  of 
attorneys  was  served,  until  November  12,  1890,  when  a  notice 
was  served  upon  the  corporation  counsel  of  an  application  for 
an  order  to  vacate  said  assessment.  This  notice  was  returned 
to  the  petitioner's  attorney  on  the  day  following,  with  an 
indorsement  to  the  effect  that  there  was  no  authoritv  for  the 
service  of  said  notice.  Upon  the  return  day  mentioned  in  said 
notice,  the  corporation  counsel  moved  to  dismiss  the  proceed- 
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ing  on  the  ground  that  there  was  no  proceeding  in  court  in 
which  such  a  notice  could  be  served. 

Elliott  Sanf(/rd  for  appellant.  The  General  Term  errs  in 
holding  that  the  question  here  presented  was  not  passed  upon 
by  the  Court  of  Appeals  in  Matter  of  Rosenhaum^  for  there  it 
appears  that  the  proof  had  been  taken  and  the  proceedings 
thus  actually  initiated.  {In  re  Rosenhaum^  119  N.  Y.  24.)  A 
special  proceeding  brought  under  the  act,  chapter  338  of  the 
Laws  of  1858,  is  commenced  the  instant  a  petition  or  appli* 
cation  to  the  court  to  vacate  the  assessment  is  served,  and  not 
when  notice  of  hearing,  or  application  to  the  court  to  hear,  the 
the  proofs  is  served,  and  testimony  taken  in  pursuance  of  tlie 
notice,  as  claimed  by  the  respondent.  {In  re  letter^  78  N.  Y. 
601.)  The  payment  of  the  assessment  does  not  prevent  the 
court  from  exercising  its  jurisdiction  over  this  proceeding. 
{Purssell  V.  Mayor^  etc,^  85  N.  Y.  330 ;  In  re  Hughes^  93  id. 
512  ;  In  re  Haselton^  33  N.  Y.  S.  R.  904.)  The  corporation 
counsel  cannot  successfully  claim  that  the  petitioner  has  been 
guilty  of  laches  in  not  moving,  for  many  years,  for  the  vaca^ 
tion  of  the  assessment,  as  he  himself  had  allowed  the  proceed- 
ing to  rest,  when  he  could  have  moved  years  ago  to  dismiss. 
{In  re  Rosenbaiim,  119  N.  Y.  24 ;  Rlutt  v.  Flatt,  58  id.  640.) 
The  legislature  specially  provides  for  the  vacation  of  assess- 
ments brought  prior  to  September  9,  1880,  and  thus  sets  at 
rest  all  questions  of  luches^  abandonment  and  death  raised  by 
the  corporation  counsel.  (Laws  of  1882,  chap.  410,  §§  902, 
906.)  No  proceeding  and  no  action  when  once  commenced 
can  be  discontinued  without  the  order  of  the  court.  Mere 
inaction,  especially  when  consented  to  by  both  parties,  is  wholly 
insufficient.  {Averill  v.  Patterson^  10  N.  Y.  500  ;  Bishop  v. 
Bishop,  7  Robt.  194;  Earl  v.  Cleveland,  72  N.  Y.  486; 
Boordinan  v.  Burleigh,  34  id.  184.) 

David  J.  Dean  and   George  Z.  Sterling  for  respondent. 
There  is  no  proceeding  in  court  in  which  this  motion  can  be 
made.     Due  notice  to  the  corporation  counsel  of  application 
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to  the  court  has  not  been  given.  One  of  the  steps  necessary 
to  give  the  court  jurisdiction  has  not  been  taken.  (Laws  of 
1858,  chap.  338;  Laws  of  1882,  chap.  410,  §§  897,  914; 
BoUei'  V.  MayeVy  8  J.  &  S.  523-537 ;  Kiet^ian  v.  lieming^  7 
Civ.  Pro.  Rep.  411 ;  Pro\idfit  v.  Jlenman^  8  Johns.  391 ; 
Colden  v.  Dopkin^  3  Caines,  171 ;  Allen  v.  Edwards^  3  Hill, 
499;  Wie^tv.  Crit^Jiger,  4:  Johns,  117;  Gillilan  v.  Sprattj 
8  Daly,  440  ;  Ilogan  v.  Baker,  2  E.  D.  Smith,  22 ;  People  ex 
rel.  V.  Kelly,  20  Hun,  549 ;  Wight  v.  Mc Clave,  5  E.  D.  Smith, 
316  ;  Squire  v.  Young,  1  Bosw.  690 ;  De  Cmneau  v.  People^ 
7  Robt.  498 ;  Garter  v.  Clark,  Id.  490 ;  Thomas  v.  Kircher, 
16  Abb.  [N.  S.]  342 ;  Wright  v.  Nostrand,  94  N.  Y.  31.)  If 
the  petitioner  is  before  the  court  at  all,  it  is  by  virtue  of  the 
notice. served  November  12, 1890,  considered  as  the  institution 
of  a  new  proceeding.  It  is,  however,  too  late  to  begin  the 
proceedings  under  the  act.  {In  re  Striker,  23  Hun,  647 ;  In 
re  Lima,  77  N.  Y.  170.)  The  decision  in  In  re  Roeenhaum 
(119  N.  Y.  24),  has  no  bearing  upon  the  question  raised  here. 
{In  re  Voorhis,  5  T.  &  0.  345.) 

EiMOH,  J.  The  question  raised  on  this  appeal  was  not 
involved  in  the  case  of  Matter  of  Rosenbaum  (119  N.  Y.  24). 
No  such  point  was  there  argued  on  behalf  of  the  city,  and  no 
suggestion  made  that  the  proceeding  had  not  been  lawfully 
initiated  within  the  necessary  period.  It  did  appear  that  proofs 
had  been  taken,  and  a  hearing  upon  them  had  been  given  by 
the  court,  and  without  objection  founded  upon  the  delay. 
While  we  observed  the  existence  of  that  delay,  we  were  not 
called  upon  to  determine  any  question  affecting  the  regularity 
of  the  practice  adopted.  We  were  not  made  aware  of  any 
difficulty  in  that  direction,  and  decided  only  the  questions  then 
brought  to  our  attention  which  related  solely  to  the  validity  of 
the  assessment.  If  there  was  in  that  case  the  same  defect 
which  exists  in  this,  we  were  left  unconscious  of  the  fact,  and 
it  was  entirely  waived  on  the  part  of  the  city. 

But  what  was  then  conceded,  or  at  least  tacitly  assumed,  on 
all  sides,  is  now  emphatically  denied,  and  the  question  is  for 
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the  first  time  raised  whether  the  petitioner's  proceeding  had 
any  valid  existence  before  1890,  or  can  be  dated  back  to  the 
original  filing  of  the  petition.  That  paper  was  drawn  and  filed 
in  April,  1872,  and  was  served  upon  the  corporation  counsel 
at  about  that  date,  with  a  notice  that  it  would  be  presented  to 
the  court  on  the  twenty-fourth  of  that  month.  It  was  not  so 
presented.  The  motion  wsa  not  then  made,  and  thereafter, 
necessarily,  no  proceeding  was  in  existence.  A  new  motion 
might  be  made,  but  would  be  a  separate  and  independent 
application,  having  no  connection  with  the  abortive  effort  to 
institute  one  which  earlier  occurred.  The  petitioner's  counsel 
so  understood  the  situation.  He  abandoned  the  earlier  motion 
by  failing  to  appear,  and  because  he  had  ascertained  that  the 
assessment  had  not  been  confirmed,  and  so  his  motion,  if  made, 
would  be  premature,  and  then  framed,  as  is  claimed,  a  new 
application,  with  a  notice  for  October  twenty-fourth,  which 
was  after  the  confirmation.  It  never  entered  his  thought  that 
such  new  notice  would  serve  only  as  a  continuance  of  an  exist* 
ing  proceeding,  and  so  remain  open  to  objection  as  prema* 
turely  eommenced;  but  he  clearly  regarded,  and  justly 
regarded,  the  earlier  attempted  proceeding  as  having  no 
remaining  vitality,  and  the  new  one  as  altogether  separate  and 
independent. 

In  preparing  that  new  motion,  he  claims  to  have  used  the 
old  pajie/rs,  changing  only  the  improper  dates,  but  no  notice 
was  served  on  the  corporation  counsel  of  such  new  application 
to  be  made  on  October  24.  The  appellant's  brief  fully  admits 
that  fact,  and  the  proof  on  the  part  of  the  city  is  to  the  same 
purport.  So  far  as  the  moving  afiidavits  allege  a  re-service 
after  the  changed  dates,  they  are  founded  wholly  upon  the 
counsel's  statements  of  entries  upon  the  register  of  a  previous 
counsel,  and  are  contradicted  by  what  appears  upon  the  register 
of  the  corporation  counsel  and  by  the  witness  who  kept  it  at 
the  time  and  made  the  entries.  But  if  there  was  such  re-serv- 
ice, it  was  only  a  two  days'  notice  which  the  appellant  deliber- 
ately concedes  was  insufScient  and  invalid  and  upon  which  no 
action  could  have  been  founded.     It  is  apparent  and  is  sub- 
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Btantially  conceded  that  nobody  appeared  on  October  twenty- 
fourth,  for  nobody  could  appear  for  any  practical  purpose. 
The  city  was  not  brought  into  court  and  the  petitioner  did  not 
come  into  court,  and  so  the  proposed  or  meditated  special  pro- 
ceeding never  passed  from  an  imperfect  preparation  to  an 
accomplished  fact,  and  what  occurred  simply  showed  an  aban- 
doned intention  to  commence  one.  The  petitioner  was  still 
out  of  court,  and  even  more  clearly  so  than  under  his  earlier 
failure  about  which  he  himself  could  have  had  no  doubt 

In  1873,  there  is  claimed  to  have  been  a  substitution  of  a 
new  attorney  by  an  ex  parte  order,  but  that  was  an  idle  cere- 
mony since  no  proceeding  was  pending,  and  could  not  be  until 
the  city  was  in  some  due  and  lawful  manner  brought  before 
the  court. 

Thus  matters  rested  until  1890,  and  why  they  so  rested  is 
obvious.  The  decision  in  the  Voorhis  case  involved  a  denial  of 
the  petitioner's  motion  if  he  made  one,  and  so  he  made  none, 
but  paid  the  assessment,  and  stayed  contentedly  out  of  court 
and  left  the  city  out  But  after  the  lapse  of  about  sixteen 
years  he  awoke  to  a  consciousness  that  the  courts  had  modified 
their  position  and  had  reversed  or,  at  least,  clianged  it,  and 
thereupon  the  present  effort  was  made  to  reap  in  some  manner 
the  benefit  of  the  change.  Notice  was  given  of  an  applica- 
tion to  be  made  on  the  12th  of  November,  1890,  for  an  order 
vacating  the  assessment  This  was  a  new  and  independent 
proceeding  and  the  first  one  to  which  the  petitioner  and  the 
city  were  parties  which  had  any  existence  or  vitality  as  such. 
The  effort  to  link  it  to  the  dead  and  abandoned  preparations 
of  1872  and  to  galvanize  them,  into  some  semblance  of  life 
cannot  succeed. 

When  the  notice  of  1890  was  given,  it  is  said  that  proofs 
had  been  taken  by  consent  of  the  corporation  counsel  without 
the  order  or  knowledge  of  the  court,  but  in  an  informal  way 
and  according  to  custom.  There  is  no  adequate  proof  of  such 
consent,  but  if  there  was  it  would  not  alter  the  situation.  At 
that  date  there  was  no  special  proceeding  pending  to  which 
the  city  and  the  petitioner  were  parties.     Of  that  we  have  not 
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the  least  doubt.  The  proofs  taken  might  so  have  been  taken 
under  a  Htipulation  that  they  should  be  used  without  objection 
whenever  a  new  application  should  be  made,  but  such  an 
arrangement  could  have  no  force  or  effect  until  a  special  pro- 
ceeding wa  actually  begun  in  which  the  informal  proofs  might 
be  used  by  agreement.  There  was  thus  no  proceeding  initi- 
ated or  existing  until  the  application  of  1890,  which  is  the 
one  before  us  and  which  the  General  Term  dismissed.  It  was 
begun  too  late.  {Matter  of  Striker ,  23  Ilun,  647;  Code 
Oiv.  Pro.  §§  888,  414.)  It  follows  that  the  General  Term 
committed  no  error  in  their  dismissal  of  the  proceeding. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed 
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Vauses  Decided  Dvrinq  the  Period  Embraced  in  tris 
Volume,  Which  Are  Not  Reported  in  Full. 


John  H.  Riker,  Execntor,  etc.,  Kespondent,  t^.  Sampsok 
Simpson  Leo,  The  North  American  Relief  Society, 
etc.,  Impleaded,  Appellant. 

Whether  words  in  a  will  attached  to  a  gift,  explaining  the  design  of  the 
testator  in  respect  to  its  use  or  disposition,  constitute  a  limitation,  op 
are  to  be  regarded  as  advisory  or  recommendatory  only,  depends  upon 
the  intention  of  the  testator  as  ascertained  from  a  consideration  of  al) 
the  provisions  of  the  will  bearing  upon  the  subject. 

Where  the  words  used  in  the  charter  of  a  corporation  defining  its  powers 
have  a  common  and  well  understood  meaning,  and  are  free  from  ambi* 
guity  and  doubt,  they  may  not  be  enlarged  so  as  to  embrace  other  sub* 
Jects,  by  or  in  view  of  the  tenets  of  any  sect  or  th^personal  belief  of  th^ 
incorporators. 

(Argued  February  3,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  26,  1891,  which  affirmed  a  judgment  in  favor  of 
defendant  Sampson  S.  Leo  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  to  obtain  a  judicial  construction  of 
the  will  of  Sampson  Simpson,  deceased. 

It  is  reported  upon  a  fonner  appeal  in  115  N.  Y.  90.  Judg- 
ment absolute  was  ordered  for  Sampson  S.  Leo,  defendant. 
Subsequently  a  n)otion  for  reargument  was  deniec^  but  the 
remittitur  tlierein  was  amended  so  as  to  grant  a  new  trial. 

By  the  provision  of  the  will  in  question  the  testator  left  a 
certain  fund  in  trust  for  the  support  of  a  nephew  during  life. 
Upon  his  death  the  executors  were  directed  to  pay  the  same 
^^  to  any  responsible  corporation  in  this  city,  existing  at  the 
time  of  the  death  of  my  said  nephew,  whose  permanent  fund 
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is  established  by  its  charter  for  the  purpose  of  ameliorating 
the  condition  of  the  Jews  in  Jenisalem,  Palestine,  and  1  desire 
such  corporation  annually  to  transmit  the  interest  received  on 
said  $50,000,  to  Jerusalem,  Palestine,  to  ameliorate  the  con- 
dition of  the  Jews  living  there  by  promoting  among  them 
education,  arts  and  sciences,  and  by  learning  them  mechanical 
and  agricultural  vocations.  *  *  *  In  case  my  disposition 
of  the  $50,000,  as  provided  by  the  last  clause  of  this,  my  will, 
Bhall  fail  and  not  take  effect,  then  I  give  and  bequeath  the 
said  principal  sum  of  $50,000  equally  to  the  children  of  my 
niece  Jochebed,  M.  Simpson  I<eo,"  etc. 

Defendant,  The  North  American  Relief  Society  for  the 
Indigent  Jews  in  Jerusalem,  Palestine,  the  object  of  whose 
incorporation,  as  claimed  in  certificate  of  incorporation,  is  to 
contribute  ''to  the  relief  of  indigent  Jews  in  Palestine," 
claimed  the  trust  fund,  as  did  also  defendant  Sampson  S.  Leo, 
who  IS  the  only  child  of  the  testator's  niece  Jochebed. 

The  following  is  the  opinion  in  full : 

"  This  case  is  before  the  court  for  the  second  time.  On  the 
former  appeal  the  court  reversed  the  judgment  of  the  General 
Term  on  the  ground  that  the  North  American  Belief  Society 
did  not  answer  the  description  of  the  corporation  mentioned 
in  the  fifth  clause  of  the  will  of  Sampson  Simpson  (115  N.  Y. 
94),  and  was  not,  therefore,  entitled  to  the  fund  of  $50,000. 
The  case  went  back  for  a  new  trial,  and  on  the  new  trial  judg- 
ment was  rendered  against  the  claim  of  the  North  American 
Relief  Society.  Upon  the  new  trial  evidence  was  given,  not 
presented  on  the  fonuer  trial,  w^hich  it  is  claimed  authorizes 
and  requires  that  tlie  words  '  relief  of  the  indigent  Jews  in 
Jerusalem,  Palestine'  contained  in  the  certificate  of  incor- 
{)oration  of  the  North  American  Relief  Society,  should  have 
a  broader  interpretation  than  that  given  to  them  on  the  former 
appeal,  and  it  is  insisted  that  in  the  light  of  the  new  evidence 
it  should  be  held  that  the  society  is  entitled  to  the  legacy  in 
question. 

"The  will  of  Sampson  Simpson,  which  was  executed  in 
January,  1857,  a  few  days  prior  to  the  testator's  death,  in  the 
fifth  clause,  directs  that  on  the  death  of  his  nephew  Moses  A. 
Isaacs,  the  legacy  of  $50,000  (the  income  of  which  was  given 
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to  the  nephew  for  life),  should  be  paid  by  liis  executors  '  to 
any  responsible  corporation  in  this  city  (New  York)  existing 
at  the  time  of  the  death  of  my  nephew,  whose  permanent  fund 
is  established  by  its  charter  for  the  purpose  of  ameliorating 
the  condition  of  the  Jews  in  Jerusalem,  Palestine;  and  I 
desire  such  corporation  annually  to  transmit  the  interest 
received  on  said  $50,000  to  Jerusalem,  Palestine,  to  ameliorate 
the  condition  of  the  Jews  living  there  by  promoting  among 
them  education,  arta  and  sciences,  and  by  learning  them  agri- 
cultural and  mechanical  vocations/  It  is  claimed  that  the 
case,  as  now  presented,  shows  that  in  the  contemplation  of  the 
incorporators  of  the  North  American  Relief  Society,  of  whom 
the  testator,  Sampson  Simpson,  was  one,  the  words  in  the  cer- 
tificate, '  relief  of  the  indigent  Jews  in  Jerusalem,  Palestine,' 
were  synonymous  with  the  words  subsequently  used  by  the  tes- 
tator in  his  will  to  express  the  purpose  to  which  his  legacy  was 
to  be  devoted. 

"  It  is  insisted  that  the  words  used  in  the  certificate  are  to 
be  construed  in  the  sense  in  which  they  were  understood  by 
the  incorporators,  and  that  so  construed  the  corporate  powers 
of  the  society  extend  to  the  administration  of  a  fund  for  the 
amelioration  of  the  condition  of  the  Jews  in  Jerusalem  by 
means  of  education  and  instruction  in  agricultural  and  mechan- 
ical vocations,  although,  in  the  absence  of  explanation,  they 
might  have  a  narrower  interpretation.         , 

"  It  is  further  insisted  that  it  was  the  intention  of  the  testator 
that  the  North  American  Relief  Society  should  receive  the 
legacy,  provided   the  society  should  be  in  existence  and  a 
responsible  corporation   at  the  death  of   the  nephew.     The 
argument  that  the  words  '  relief  of  indigent  Jews,'  used  in  the 
eertificate  of  incorporation,  comprehend  the  apparently  wider 
purpose  of  benevolence  manifested  in  the  scheme  of  the  tes- 
tator in  his  will,  rests  upon  evidence  given  upon  the  last  trial 
by  learned  divines  of  the  Jewish  Church,  explaining  the  con- 
ception of  charity  hs  taught  in  the  Talmud   and  accepted  by 
orthodox  Jews.     It  is  unnecessary  to  state  in  detail  the  very 
interesting  testimony  upon  this  subject.     It  is  sufficient  to  say 
that  it  was  shown  that  from  earlv  times  it  has  been  the  doctrine 
of  the  Jewish  teachers  that  the  true  way   of  administering 
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cliarity  is  by  furnishing  opportunities  to  the  poor  and  dependent 
to  become  self-supporting,  and  by  aiding  and  enoonraging 
them  to  fit  themselves  for  some  handicraft,  or  to  engage  in 
agricultural  or  other  business,  or  to  do  any  labor,  however 
humble,  to  gain  their  bread.  The  giving  of  alms  is  dis- 
couraged, except  in  cases  of  actual  necessity,  and  is  deemed 
the  lowest  form  of  charity. 

"  It  is  probable  that  this  same  view  of  charity  exists  among 
Christian  communities.  But  with  the  Jews  it  seems  to  a 
greater  extent  to  have  the  explicit  sanction  of  the  law  of  the 
Jewish  Church.  It  is,  therefore,  claimed  that  the  words  in  the 
certificate  of  incorporation  of  the  North  American  Belief 
Society,  '  relief  of  indigent  Jews '  means  relief  according  to 
the  Jewish  method,  by  means  of  education,  provision  for  the 
instruction  of  the  poor  of  their  race  in  some  self-supporting 
trade  or  vocation,  and  that  in  a  subordinate  sense  only  do  they 
refer  to  their  temporary  relief  by  the  giving  of  alms. 

'^The  words  in  the  will  are,  it  is  insisted,  a  paraphrase 
merely  of  the  words  of  the  certificate,  and  the  identity  of  the 
corporation  claiming  the  legacy  with  the  one  described  in  the 
will  is  bv  the  evidence  referred  to  claimed  to  be  established. 

^^We  have  reached  the  conclusion  tliat  the  case  is  not 
changed  in  its  legal  aspect  by  the  new  evidence  given  on  the 
second  trial. 

^^  It  was  held  on  the  former  appeal  that  the  particular  pur- 
poses designated  by  the  testator  in  the  fifth  clause  of  his  will^ 
for  which  he  desired  the  income  of  the  fund  of  $50,000  to  be 
applied,  constituted  an  essential  part  of  the  testator's  scheme, 
and  that  no  corporation  could  take  the  legacy  except  one 
authorized  to  effectuate  his  plan  of  amelioration  in  the  way 
pointed  out  This  construction  has  strong  support  in  the  Ian* 
guage  used  by  the  testator  in  providing  for  a  disposition  of  the 
fund  in  the  contingency  that  there  should  be  no  corporation 
existing  at  the  death  of  his  nephew,  of  the  character  previously 
described.  In  that  case  he  empowered  his  executors  to  pay 
over  the  legacy  to  the  Jews'  hospital  in  Palestine,  or  any  cor- 
poration or  trust  company  which  should  consent  to  Teceive 
the  legacy  and  'apply  the  interest  in  accordance  with  my 
instructions  above  expressed,'  provided  his  executors  should 
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be  satisfied  that  in  that  way  ^  my  intention  to  ameliorate  the 
condition  of  the  Jews  can  be  accomplished.'  Whether  words 
in  the  will  attached  to  a  gift  explaining  the  desire  of  the  tes- 
tator in  respect  to  its  use  or  disposition,  constitute  a  limitation 
of  the  beqnest,  or  are  to  be  regarded  as  advisory  or  reoom-^ 
mendatory  only,  depends  upon  the  intention  of  the  testator 
and  they  are  construed  as  mandatory  or  advisory  according  to 
the  intention  as  ascertained  from  a  consideration  of  all  the 
provisions  of  the  will  which  bear  upon  the  subject.  (See  Cd- 
ton  v.  CoUoTiy  127  U.  S.  300.)  We  perceive  no  reason  for 
changing  our  former  view  npon  this  point, 

"  The  couii;  in  the  former  appeal  also  held  that  the  adminis^ 
tration  of  the  fund,  according  to  the  directions  of  the  will,  waa 
not  within  the  corporate  powers  possessed  by  the  North 
American  Relief  Society.  The  words  in  the  certificate  of 
incorporation  of  the  society,  to  express  the  corporate  object  of 
the  association,  viz. :  The  ^  relief  of  the  indigent  Jews  in 
Jerusalem,  Palestine,'  in  their  ordinary  interpretation,  import 
the  bestowal  of  charity  npon  the  poor  by  administering  to  their 
personal  and  temporary  distresses,  and  do  not  describe  those 
benevolent  schemes  for  the  permanent  elevation  of  that  class 
through  education  and  instruction  and  employment  in  voca- 
tions and  thereby  convert  them  from  a  condition  of  depend- 
ence into  self-supporting  men  and  women.  It  does  not  seem 
to  be  seriously  contested  that  the  words  of  the  certificate  of 
incorporation  do  not  in  their  usual  acceptation  embrace  those 
wider  purposes  of  benevolence.  The  contention  is  that  they 
are  to  be  construed  according  to  the  special  and  peculiar 
meaning  attached  to  them  by  the  Jewish  teacliers  and  in  the 
light  of  the  Jewish  conception  of  charitable  relief.  We  are 
aware  of  no  authority  justifying  a  construction  of  corporate 
powers  by  or  in  view  of  the  tenets  of  any  sect,  or  which 
authorizes  a  limited  or  broad  construction  depending  upon  the 
personal  belief  of  the  incorporators,  or  their  understanding  of 
the  words  used  in  the  statute  creating  the  corporation  or  in  a 
certificate  of  incorporation  under  a  general  law,  where  the 
words  used  in  defining  the  powers  of  the  corporation  have  a 
common  and  well  understood  significance  and  are  free  from 
ambiguity  and  doubt 
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"  The  common  and  accepted  meaning  of  words  is  that  which 
is  to  be  followed.  Any  other  rule  of  construction  would  be 
attended  with  great  danger.  Corporate  powers  would  be 
asserted  which  were  never  intended  to  be  granted,  and  if  the 
special  understanding  of  the  incorporators  of  the  meaning  of 
the  words  should  be  admitted  to  qualify  or  enlarge  their  ordi- 
nary and  natural  meaning,  it  might  often  be  found  that  powers 
wliich  were  never  thought  of  by  the  legislature  would  be  hid- 
den away  under  words  which  never  suggested  them. 

*'  But  passing  this  consideration,  we  are  not  satisfied  that  the 
incorporators  of  the  North  American  Relief  Society  intended 
to  use  the  words  '  relief  of  the  indigent  Jews '  in  any  other 
than  their  natural  and  ordinary  sense.  The  record  is  filled 
with  evidence  that  in  1853,  when  the  society  was  incorporated, 
the  Jews  inhabiting  Jerusalem  were  in  a  condition  •of  abject 
poverty,  and  hunger  and  nakedness  was  the  condition  of  nearly 
the  entire  Jewish  population  of  that  ancient  city,  consisting  of 
six  or  seven  thousand  souls.  Many  of  them  had  gone  ihere 
to  die  in  the  holy  city.  To  the  Jews  it  was  the  place  of  the 
holiest  associations.  Though  tbe  belief  of  the  restoration  of 
the  race  to  the  land  of  their  fathers  lias  perhaps  with  many 
weakened  '  into  a  hope,'  the  race  throughout  the  world  turned 
to  Judea  with  longing  for  the  re-establishment  of  the  kingdom 
of  Israel.  In  1853,  there  was  pressing  need  and  the  Jews  of 
the  Western  World  were  constantly  appealed  to  to  relieve  tlie 
distress  and  poverty  of  their  brethren  in  the  East  Their  civil 
rights  were  curtailed,  they  were  cut  off  from  the  ordinary 
avenues  of  industry,  and  starvation  was  their  inevitable  doom 
unless  they  were  assisted  by  the  charity  of  the  outside  world. 
In  the  condition  of  this  population  at  that  time,  there  was, 
therefore,  abundant  reason  for  a  movement  which  resulted  in 
the  organization  of  the  North  American  ReUef  Society  for 
the  purpose  of  furnishing  means  for  relieving  indigence  and 
want.  The  men  who  organized  this  corporation  were  educated, 
intelligent  Jews,  versed  in  the  principles,  traditions  and  litera 
ture  of  Judaism  and  prominent  in  all  movements  of  benevo- 
lence and  charity  looking  to  the  relief  and  elevation  of  tlieir 
race.  The  claim  that  the  incorporators  of  the  North  Ameri- 
can Relief  Society  had  something  other  in  view  in  oi^ganizing 
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it  than  the  furnishing  of  temporary  relief  against  poverty  and 
destitution,  is  based  to  a  great  extent  upon  the  fact  that  ii; 
1862,  a  movement  was  commenced  by  Sir  Moses  Montifiore 
and  others  to  establish  schools  and  industrial  vocations  and  to 
promote  agriculture  in  Palestine  as  a  means  of  accomplishing 
permanent  relief  of  the  Jewish  inhabitants.  This  movement 
was  strongly  supported  by  the  '  Occident,'  tlie  leading  Jewish 
periodical  in  this  country,  to  which  Sampson  Simpson  was  a 
subscriber.  It  was  urged  that  this  plan  w^as  much  preferable 
to  that  which  had  prevailed  for  many  years,  of  giving  alma 
for  the  temporal'  relief  of  the  destitute  Jews  of  the  East. 
The  inference  we  are  asked  to  draw  from  the  facts  connected 
with  this  movement  and  shown  in  the  evidence  is  that  Samp- 
son Simpson  and  his  associates  in  organizing  the  North  Ameri* 
can  Relief  Society,  intended  thereby  to  aid  this  movement  and 
that  they  could  not  have  designed  to  organize  a  charity  to 
administer  relief  according  to  the  old  method.  But  it  is  to  be 
observed  that  the  new  movement  had,  in  1853,  hardly  taken 
root.  There  is  no  direct  evidence  that  Sampson  Simpson,  or 
his  associates  in  the  society,  had  taken  any  part  in  it.  There 
was  a  wide  and  pressing  demand  for  the  relief  of  immediate 
want  and  destitution  among  the  Jews  in  Jerusalem,  and  relief 
of  this  kind  would  always  be  required  for  the  poor,  sick, 
decrepit  and  aged  people,  however  much  might  be  accom- 
plished in  the  direction  of  permanent  relief  of  the  community 
at  large  by  bettering  their  educational  and  industrial  condition. 
We  think,  on  considering  the  whole  evidence,  it  would  be  too 
much  to  say  that  the  incorporators  in  the  North  American 
Relief  Society  had  any  other  view  in  organizing  it,  except  to 
furnish  relief  to  indigence  in  the  ordinary  way  and  according 
to  the  common  understanding  of  the  phrase. 

"  When  in  1857,  Sampson  Simpson  came  to  make  his  M-ill 
he  had  undoubtedly  become  interested  in  the  new  movement 
which  had  been  under  discussion  for  five  years  and  which  had 
taken  shape  in  the  establishment,  under  the  guidance  of  Sir 
Moses  Montifiore  and  many  other  philanthropic  men,  of  schools 
and  industrial  enterprises  in  Palestine,  for  the  benefit  of  the 
Jews.  The  will  is  drawn  manifestly  under  its  influence.  The 
question  has  been  asked,  to  which  we  have  heard  no  satisfae- 
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tory  answer,  why  tlie  testator  did  not  designate  this  corpora- 
tion as  the  beneficiary,  if  he  supposed  the  powers  of  the  society 
organized  in  1853,  of  which  he  was  president  to  his  death, 
were  adequate  to  carry  out  the  purposes  of  his  will,  or  if  he 
intended  the  bequest  to  go  to  that  society.  The  suggestion 
that  he  could  not  know  that  it  would  l)e  in  existence  at  the 
time  of  the  death  of  his  nephew,  or  if  then  in  existence  be  a 
responsible  corporation,  and  that,  therefore,  he  omitted  to 
name  it  as  the  beneficiary,  seems  improbable.  He  could  have 
given  the  legacy  to  the  society  subject  to  the  condition  that  it 
should  be  a  responsible  corporation  at  the  time  the  gift  was  to 
vest  in  possession.  The  more  natural  conclusion  is  that  the 
testator  looked,  for  the  creation  of  a  new  corporation  to  take 
the  legacy  with  the  power  to  execute  the  broader  purpose  he 
had  in  view. 
*'  We  feel  compelled  to  affirm  the  present  judgment." 

Louis  Marshall  for  appellant. 

'John  E.  Parsons  for  respondent. 

Andrews,  J.,  reads  for  affirmance. 

FiNOH,  Gray  and  O'Brien,  JJ.,  concur ;  Earl,  Ch.  J.,  Peck- 
ham  and  Matnard,  JJ.,  dissent. 
Judgment  affirmed. 

Mart  Heath,  Respondent,  v.  The  Broadway  and  Seventh 
Avenue  Railroad  Company,  Appellant 

(Argued  March  11,  1892;  decided  April  12,  1882.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Superior 
Court  of  the  city  of  Kew  York,  entered  upon  an  order  made 
Jane  8,  1891,  which  affirmed  a  judgment  in  favor  of  plaintifE, 
entered  upon  a  verdict  and  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

Elihu  Root  i{>T  appellant. 

Henry  Thompsmi  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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The  People  ex  rel.  Frank  C.  Boekell,  Respondent,  v. 
Charles  F.  MacLeak  et  al.,  Commissioners,  etc., 
Appellants. 

(Argued  March  14,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  18,  1892,  which  reversed  an  order  of  the  police  com- 
missioners of  the  city  of  New  York  dismissing  the  relator  from 
the  police  force  and  reinstated  him  in  his  former  position. 

W.  A.  Sweetzer  for  appellants. 

Louis  J.  Grant  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 
Order  affirmed. 


Warren  D.  Fisher,  Appellant,  v.  The  Village  of  Oambridoe, 

Respondent. 

In  an  action  to  recover  damages  for  personal  injuries  received  by  plaintiff 
while  crossing  a  bridge  over  a  stream  crossed  by  one  of  defendant's 
streets,  the  following  facts  appeared:  The  bridge  had,  before  defend- 
ant's incorporation,  been  erected  and  kept  in  repair  by  the  town,  within 
the  limits  of  which  the  village  is  situated.  By  defendant's  charter  its 
trustees  are  made  highway  commissioners,  with  certain  powers,  but  not 
over  highway  bridges.  The  trustees  construct^  foot-bridges  on  either 
side  of  the  bridge  in  question,  which  were  joined  to  the  bridge  so  as 
to  substantially  form  a  part  of  it,  there  being  nothing  to  indicate  where 
one  ended  and  the  others  commenced,  except  that  the  floor  of  the  bridge 
was  slightly  higher  than  that  of  the  additions.  The  whole  structure 
appeared  to  be  safe  for  general  use  for  driving.  Plaintiff  did  not  know 
that  one  part  of  the  bridge  was  intended  for  foot  passengers  only.  He 
had  seen  people  frequently  drive  over  the  parts  added  by  defendant,  and 
the  planks  on  those  parts  showed  that  teams  had  been  continually  driving 
over  them.  The  points  of  junction  were  about  four  feet  within  the  curb 
line  of  the  Street.  In  attempting  to  cross  with  a  loaded  truck  on  one  of 
those  parts  the  structure  gave  way  and  plaintiff  received  the  injuries 
complained  of.  One  of  defendant's  ordinances  forbid  driving  on  a  side- 
walk.    Defendant  claimed  that  for  a  violation  of  this  and  of  the  provia- 
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ion  of  the  Penal  Code  (§  652).  which  makes  it  a  misdemeanor  to  wUlf  11U7 
and  without  authority  drive  upon  a  sidewalk,  plaintiff  could  not  recover. 
It  appeared  that  plaintiff  drove  on  the  sidewalk  to  get  his  truck  up  to 
a  platform  projecting  from  a  store  near  the  bridge  in  order  to  load  it, 
and  in  driving  off  the  sidewalk  it  was  difficult  for  him  to  do  so  without 
driving  on  the  added  portion  of  the  bridge.  A  motion  for  nonsuit 
was  granted.  Held,  error;  that  it  could  not  be  said  as  matter  of  law 
that  plaintiff's  negligence  contributed  to  the  accident. 

(Argued  March  14,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  18,  1891,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  received  by  plaintiil  in  the  breaking  down  of  a  bridge 
which  was  a  continuation  of  one  of  defendant's  streets,  and 
over  which  he  was  driving  with  a  truck  and  pair  of  horses. 

The  following  is  the  opinion  in  full : 

"  Prior  to  the  passage  of  the  act  incorporating  defendant 
there  had  been  a  bridge  spanning  the  creek  which  crosses  Main 
street  at  nearly  right  angles.  Main  street  runs  about  east  and 
west.  This  bridge  was  erected  and  kept  in  repair  at  the 
expense  and  by  the  authorities  of  the  town,  within  the  limits 
of  which  the  village  was  situated.  The  bridge  was,  in  effect, 
a  continuation  of  Main  street  In  1866  the  defendant  was 
incorporated  as  a  village  and  its  trustees  were  made  highway 
commissioners,  with  general  power  over  sidewalks,  roads  and 
foot-bridges,  but  not  over  highway-bridges.  Acting  under 
their  authority  the  trustees  built  what  is  termed  a  footrbridge 
over  the  same  creek.  They  built  it  by  constructing  on  each 
side  of  this  highway-bridge  another  bridge,  and  each  of  these 
bridges  which  they  thus  built  was  about  twelve  or  thirteen  feet 
wide  and  almost  the  same  span  as  the  original  bridge,  which 
was  about  twenty-eight  feet  wide.  The  space  covered  by  the 
original  highway -rbridge  and  bj'  these  side  bridges  was  thus 
about  fifty-two  or  fifty-four  feet,  and  was  in  effect  of  the 
whole  width  of  Main  street,  including  sidewalks.  There  was 
in  this  way  added  to  the  original  bridge  thirteen  feet  on  each 
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side.  It  is  claimed  on  the  part  of  the  village  that  tliis  addition 
was  plainly  a  foot-bridge,  intended  solely  for  the  use  of  foot 
passengers,  and  so  known  to  be  by  the  plaintiff.  The  defend- 
ant further  contends  that  it  had  no  power  to  build  any  other 
than  a  foot-bridge,  and  that  it  was  not  guilty  of  negligence  in 
building  a  foot-bridge  strong  enough  only  for  foot  passengers. 
Also  that  plaintlif  was  guilty  of  negligence  which  contributed 
to  the  injury  by  driving  unnecessarily  upon  the  foot-bridge 
when  he  was  fully  aware  of  its  character. 

"  The  creek  which  was  spanned  by  the  bridge  had  a  course 
of  about  north  and  south,  while  the  closely  settled  part  of  the 
village  lay  on  the  east  side  of  the  bridge. 

"  There  was  evidence  in  the  case  tending  to  show  the  follow- 
ing facts :  Main  street 'had  no  curb  at  either  side.  Instead  of 
a  paved  gutter,  there  was  on  the  south  side  of  the  street  and 
north  of  the  south  sidewalk,  a  sort  of  gutter-way,  which  was  a 
continuation  of  the  street  or  road.  The  road  rounded  grad- 
ually, being  higher  in  the  center,  and  the  gutter  was  simply 
the  edge  of  the  road  as  it  met  the  plane  of  the  sidewalk  on  the 
south,  and  there  was  no  abrupt  breaking  away.  It  was  per- 
fectly easy  for  teams  to  drive  across  it  one  way  or  the  other. 

''  Both  of  these  foot-bridges,  as  has  been  said,  joined  and 
were  built  up  against,  and  substantially  formed  a  part  of  the 
old  highway-bridge. 

"  The  south  curb  line  of  Main  street,  if  extended  across  the 
bridge,  would  take  in  about  four  feet  of  the  north  end  of  the 
foot-bridge,  or  in  other  words,  the  foot-bridge  projected  into  the 
street  line  about  that  distance.  The  balance  of  the  foot-bridge 
was  a  continuation  of  the  line  of  the  south  sidewalk.  The  line 
of  demarkation  between  the  so-called  foot-bridge  and  the  high- 
way-bridge was  not  distinct.  The  highway-bridge  was  higher 
by  the  thickness  of  one  plank  (from  1  to  3  inches),  than  was 
the  footrbridge.  There  was  nothing  else  to  show  where  one 
bridge  ended  and  the  other  commenced.  The  general  appear- 
ance of  the  whole  bridge  was  thai  it  was  safe  for  general  use 
and  for  driving  with  whatever  load  was  necessary.  The  part 
the  plaintiff  drove  on  was  level,  or  nearly  so,  with  the  old 
bridge;  there  were  plank  on  both  bridges  and  nothing  on 
them  but  dust  and  dirt.  There  was  nothing  to  show  where 
SiOKBLs— Vol.  LXXXVIII.        67 
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the  foot-bridge  commenced  and  the  road-bridge  ended,  for 
the  line  of  the  difference  in  lieight  between  the  two  was 
within  the  lines  of  the  street.  The  plaintiff  did  not  know  that 
•one  part  was  a  foot-bndge  only  and  the  other  part  a  road- 
•bridge,  although  he  knew  that  the  part  designated  on  the  trial 
as  a  foot-bridge  was  the  only  place  that  pedestrians  usually 
•crossed,  and  that  it  was  built  for  that  purpose,  that  is,  of  fur- 
nishing pedestrians  a  place  to  cross,  but  both  bridges  were  on 
a  level  and  he  had  never  heard  that  one  part  of  the  bridge  was 
stronger  than  the  other  part,  and  from  appearances  one  was 
just  as  safe  to  drive  on  as  the  other.  He  did  know  that 
one  part  of  the  bridge  was  under  the  supervision  of  one  set  of 
Tiien,  and  the  other  under  the  supervision  of  another  set  of 
men.  He  knew  that  by  seeing  different  men  working  on  the 
bridge.  During  the  time  plaintiff  lived  in  Cambridge  (a 
period  of  some  years),  he  had  seen  other  people  frequently 
^rive  over  the  foot-bridge  part,  and  it  was  plain  to  be  seen 
teams  had  so  driven  over  it.  Tracks  of  the  wagons,  marks  of 
the  horses  and  their  droppings  could  be  there  seen  on  the 
planks.  These  tracks  and  marks  were  plain  to  be  seen  on  the 
planks  at  or  very  near  the  point  where  plaintiff  went  on 
the  bridge.  And  it  was  plain  that  teams  had  been  continually 
driving  over  that  part. 

"  Upon  this  evidence  we  think  a  case  would  have  been  made 
for  the  jury  if  plaintiff  had  driven  along  the  highway  and 
entered  upon  the  bridge  and  had  been  injured  by  the  falling 
of  the  foot-bridge  part,  consequent  upon  his  driving  upon  that 
portion.  It  would  be  a  question  for  the  jury  whether  the 
defendant  were  not  guilty  of  negligence  in  building  its  foot- 
bridge so  near  as  in  appearance  to  make  substantially  an  addi- 
tion to  and  a  part  of  the  old  highway  bridge,  without  taking 
precautions  to  build  it  strong  enough  to  bear  the  loads  which 
persons  might  naturally  place  upon  it  in  ignorance  that  it  was 
not  a  part  of  what  it  seemed  to  be,  and  who  were  equally 
ignorant  that  it  was  designed  only  for  foot  passengers. 
Whether  a  plaintiff  in  such  a  case  were  himself  guilty  of  any 
-negligence,  if  even  without  absolute  necessity  he  permitted 
his  wagon-wheels  to  drop  from  the  upper  plank  of  the  high- 
way-bridge, the  distance  of  an  inch  or  two,  to  the  lower  plank 
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of  the  foot-bridge,  and  in  consequence  suffered  injury  by  the 
falling  of  the  foot-bridge,  is  a  question  which  could  not  be 
determined  by  the  judge  in  the  affirmative.  It  may  be  entii'ely 
true  that  defendant  had  no  legal  right  to  build  a  highway- 
bridge.  Its  hability  does  not  flow  from  the  fact  of  its 
attempting  to  build  such  a  bridge  and  in  negligently  construct- 
ing it.  Its  liability,  if  any,  rests  upon  the  fact,  if  it  be  a  fact, 
that  in  executing  its  acknowledged  and  admitted  power  to 
build  a  foot-bridge,  it  has  built  it  so  close  to  the  highway- 
bridge  as  seemingly  to  form  a  part  thereof,  and  in  such  a 
manner  as  was  likely  to  deceive  anyone  ignorant  of  the  fact, 
and  lead  him  to  believe  that  in  driving  on  the  foot-bridge  he 
was  driving  upon  a  highway-bridge,  any  part  of  which  would 
be  equal  to  the  burden  of  sustaining  any  reasonable  load  that 
would  be  likely  to  be  placed  upon  it. 

"  The  liability  of  defendant  would  rest  in  reality  upon  the 
negligent  and  improper  manner  in  which  it  actually  built  a 
foot-bridge. 

"The  defendant,  however,  says  that  the  plaintiff  drove 
along  the  village  sidewalk  on  the  south  side  of  Main  street, 
and  from  such  sidewalk  entered  upon  the  foot-bridge  of  defend- 
ant with  a  team  of  horses  drawing  a  loaded  wagon,  and  while 
his  team  was  on  the  foot-bridge  the  accident  occurred.  It 
would  not  have  happened,  the  defendant  says,  but  for  the  fact 
that  the  plaintiff  drove  on  the  village  sidewalk,  because  it  was 
while  driving  from  this  sidewalk  that  he  reached  the  portion 
of  the  bridge  where  the  accident  occurred.  It  does  not  appear 
that  the  plaintiff  could  not  have  driven  over  the  same  portion 
of  the  bridge,  even  though  he  reached  the  bridge  while  driv- 
ing in  the  highway  proper.  The  defendant  now  alleges  that 
the  plaintiff,  in  driving  on  the  sidewalk  from  the  store  to  the 
edge  of  the  bridge,  a  distance  of  a  few  feet,  violated  a  village 
ordinance,  and  also  section  652  of  the  Penal  Code. 

"  The  village  ordinance  provided  that  any  person  leading  or 
driving  any  horse  or  other  animal  on  any  of  the  sidewalks 
should  be  liable  to  a  penalty  of  $3  for  each  and  every  offense. 
The  Penal  Code  makes  it  a  misdemeanor  willf ullv  and  without 
authority  to  drive  along  a  sidewalk. 

"  It  appeared  from  the  evidence  that  plaintiff  was  in  the 
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employ  of  merchants  who  had  a  store  near  the  bridge  and  that 
he  drove  on  the  sidewalk  to  get  his  wagon  near  a  platform  pro- 
jecting from  the  store  and  from  which  he  loaded  his  wagon 
with  a  stove  to  be  carried  somewhere  in  the  village.  In  driv- 
ing off  the  sidewalk,  it  was  difficult  for  plaintiff  to  do  so  with- 
out at  the  same  time  driving  his  team  and  wagon  on  the  por- 
tion of  the  bridge  built  by  the  defendant  for  foot  passengers, 
and  it  was  after  he  had  left  the  sidewalk  and  was  on  the  defend- 
ant's part  of  the  bridge  that  the  accident  happened  by  the  giv- 
ing way  of  the  bridge. 

"  From  these  facts  we  do  not  think  it  follows  as  a  legal  propo- 
sition that  plaintiff  was  guilty  of  negligence  in  contributing 
to  the  injury. 

"  It  has  been  sometimes  held  that  one  who  violated  some  law 
or  regulation  intended  to  prevent  the  happening  of  an  accident 
of  the  nature  which  in  fact  occurred,  vfB&  prima  facie  guilty 
of  negligence,  and  from  such  violation  a  reasonable  presump- 
tion might  arise  that  the  fault,  if  not  the  sole  cause,  was  at 
least  a  contributory  cause  of  the  disaster.  Thus  in  Corddl  v. 
Central  cfe  Hudson  R.  R,  R.  Co.  (64  N.  Y.  535),  it  was  held 
that  a  charge  that  the  omission  to  give  the  statutory  signals  at 
a  highway  crossing  constituted  negligence  which  subjected  the 
defendant  to  liability  for  damages  if  the  death  of  the  plaintiff's 
intestate  was  caused  thereby. 

"  So  the  non-compliance  of  a  vessel  at  the  time  of  a  collision 
with  statutory  or  other  regulations  prescribed  by  competent 
authority  and  intended  to  prevent  collisions,  is  prima  fade 
evidence  of  negligence,  and  a  presumption  that  it  caused  or 
contributed  to  the  happening  of  the  accident  maybe  permitted 
to  be  indulged  in. 

"  In  this  case,  however,  we  tliink  the  violation  of  the  ordi- 
nance did  not,  within  the  meaning  of  the  law,  cause  or  con- 
tribute to  the  happening  of  the  accident. 

"  In  the  first  place  it  is  entirely  clear  that  the  purpose  of  the 
ordinance  was  not  to  prevent  accidents  on  the  footbridge. 
Ordinances  of  this  nature  are  passed  for  the  purpose  of  keep- 
ing street  vehicles  within  their  proper  limits  and  to  protect 
pedestrians  and  to  preserve  the  sidewalks  from  exposure  to 
wear  and  tear  from  horses  and  vehicles,  for  which  they  were 
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not  intended.  Although  this  bridge  may  be  called  a  foot- 
bridge and  regarded  as  furnishing  in  fact  a  continuation  of 
the  sidewalk  at  that  point,  yet  there  can  be  no  doubt  that  the 
ordinance  as  to  driving  on  the  sidewalk  does  not  cover  within 
its  terms  the  foot-bridge  in  question.  A  foot-bridge  is  not  a 
sidewalk  within  the  general  meaning  of  the  word.  Still  less 
would  a  footrbridge  which  to  all  appearances  formed  part  of  a 
highway-bridge  and  between  which  and  such  highway-bridge 
there  was  no  visible  line  of  demarkation,  be  regarded  as  com- 
ing within  the  purview  of  language  providing  against  the  use 
of  sidewalks  by  horses  and  carriages. 

"  As  the  ordinance  did  not  apply  to  the  foot-bridge,  there 
was  no  violation  of  it  in  driving  thereon  as  the  plaintiff  did, 
and  there  was  no  reasonable  connection  between  the  prior 
violation  by  driving  on  the  sidewalk  and  the  subsequent  injury 
arising  from  driving  on  the  foot-bridge.  Although  the  acci- 
dent happened  immediately  subsequent  to  the  violation  of  the 
ordinance,  it  was  also  subsequent  to  the  time  when  that  viola- 
tion ended.  The  sidewalk  had  been  driven  on,  but  the  plain- 
tiff had  also  driven  off  it,  and  although  in<  driving  off  the  side- 
walk the  plaintiff  had  also  driven  on  the  foot-bridge,  yet  they 
were  entirely  separable  acts  and  the  subsequent  was  not  at  all. 
the  necessary  legal  or  physical  consequent  of  the  first  act.  The 
violation  of  the  ordinance  would  not  usually  or  naturally,  and 
did  not  proximately  cause  or  tend  to  cause  the  injury. 

"  If  there  had  been  an  ordinance  providing  that  every  one 
driving  on  the  highway-bridge  should  keep  to  the  right,  would 
the  fact  that  a  person  drove  to  the  left  at  a  time  when  no  one 
else  was  on  or  in  sight  of  the  bridge,  be  a  defense  to  an  action 
to  recover  damages  sustained  by  the  bridge  going  down  while 
such  person  was  so  driving  on  the  left  side  of  the  bridge  ? 
There  would  be  no  natural  connection  between  the  violation  of 
the  ordinance  and  the  happening  of  the  accident,  although  it 
might  be  in  one  sense  said  that  if  the  ordinance  had  not  been 
violated  the  accident  would  not  have  occurred.  The  purpose 
of  the  ordinance  would  be  regarded,  and  when  it  was  seen 
that  its  purpose  was  to  prevent  accidents  from  collisions  and 
that  it  assumed  the  equal  safety  of  both  sides  of  the  bridge  so 
far  as  its  ability  to  sustain  a  load  was  concerned,  it  certainly 
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could  not  be  held  that  in  driving  to  the  left  under  such  cir- 
cumstances the  person  was  guilty  of  negligence  which  con- 
tributed to  the  injury,  because  he  thereby  violated  an  ordi- 
nance. There  must  be  some  natural  and  reasonable  connec- 
tion, as  cause  and  effect,  between  the  violation  of  the  ordinance 
and  the  happening  of  the  accident  before  such  violation  can 
furnish  any  defense.  It  cannot  be  said  to  contribute  to  the 
accident  unless  the  latter  is  the  natural  and  proximate  result 
following  such  violation,  or  unless  the  violation  contributed  in 
some  appreciable  degree  as  a  part  of  the  proximate  cause  of 
the  injury.  Here  the  accident  was  in  no  sense  the  proximate 
result  of  the  violation  of  the  ordinance,  nor  did  its  violation 
contribute  or  tend  to  contribute  to  the  happening  of  the  injury 
as  a  part  of  its  proximate  cause. 

"  If  the  plaintiff  could  convince  the  jury  from  the  evidence 
in  the  case  that  defendant  built  its  foot-bridge  in  such  a  way 
and  in  such  close  proximity  to  the  highway-bridge  as  appar- 
ently to  form  a  part  of  that  structure  and  seemingly  to  be  a£ 
strong  as  any  portion  thereof,  and  yet  negligently  omitted  to 
in  any  way  guard  it  from  use  as  part  of  such  highway-bridge, 
and  also  negligently  omitted  to  build  it  strong  enough  to  sup- 
port the  weight  which  might,  under  such  circumstances,  reason- 
ably be  expected  to  be  placed  upon  it,  he  would  be  entitled  to 
recover  his  damages  provided  he  satisfied  the  jury  that  he  was 
himself  ignorant  of  the  fact  that  the  bridge  was  only  a  foot- 
bridge and  not  intended  for  the  use  of  horses  or  vehicles,  and 
there  was  nothing  about  the  place  which  would  suggest  to  a 
reasonably  careful  and  prudent  man  the  existence  of  any 
danger  from  driving  on  the  bridge  in  question  at  the  point  he 
did  and  with  the  load  which  plaintiff  had. 

"  Evidence  upon  these  questions  was  given,  but  the  learned 
judge  thought  no  case  for  a  jury  was  made  out  and,  therefore, 
nonsuited  the  plaintiff. 

"  We  think  he  should  have  another  opportunity  to  prove 
his  case  and  if  the  evidence  then  produced  should  tend  to 
prove  the  facts  above  stated,  the  case  should  be  submitted  to 
the  jury.  For  that  purpose  this  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event." 
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Cliarles  M,  Davison  for  appellant. 

D,  M,  WestfaU  for  respondent. 

Peckham,  J.J  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 

The  People  of  the  State  of  New  York,  Kespondent,  v^ 
Habry  Mortimer  Crawford,  Appellant. 

(Argaed  March  15,  1802;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  15,  1891,  which  affirmed  a  judgment  of  the 
Court  of  Sessions  of  the  county  of  Ulster,  entered  upon  a 
verdict  convicting  the  defendant  of  the  crime  of  bigamy. 

G.  D.  B,  Hasbrauck  for  appellant. 

John  H.  Vanderlyn  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Andrews,  J.,  not  voting. 

Judgment  affirmed. 

Allen  W.  Selleok,  Kespondent,  v.  J.  Lanodon  &  Company, 

Appellant. 

(Argued  March  16,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  16,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Spencer  Clinton  for  appellant. 

Tracy  Becker  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Jajcbs  T.  McCokmack,  Kespondent,  v,  Gbokge  W.  Venablb 

et  al.,  Appellants. 

(Argued  March  16,  18»2;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  18, 1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term, 

Jfugo  Hirah  for  appellants, 

WiUiam  M.  Benedict  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Joseph  £.  Hun^s  et  al.,  Bespondents,  i;.  James  C.  Kbllogo, 

Appellant. 

(Argued  March  16,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  the  first  Monday  of  June,  1891, 
which  affirmed  a  judgment  in  favor  of  plaintiffs  entered  upon 
the  report  of  a  referee. 

I%aaG  N.  MiMer  for  appellant, 

J.  E.  Ludden  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Mary  J.  Rosevelt,  Respondent,  v.  The  Manhattan  Railway 

Company,  Appellant. 

(Argued  March  16.  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
February  3, 1891,  which  afBrmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Samvsl  Blythe  Rogers  for  appellant 

WiUiam  O.  Bussey  for  respondeat 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Clarence  A.  Parsons,  .  Respondent,  v.  Charles  Robinson, 

Appellant. 

<Argued  March  17,  1892;  decided  April  12, 1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  2,  1891,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

Ddos  McCurdy  for  appellant. 

Edward  C.  Boardman  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  Mobbison,  Heepondent,  v.  The  Press  Publibhiko 

Company,  Appellant. 

(Argued  March  18,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  16,  1891,  which  aflSmied  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Joseph  M,  Keatinge  for  appellant. 

Joshua  M.  Fiero  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Joshua  P.  Dembt,  Respondent,  v.  The  Cfty  op  Kingston^ 

Appellant. 

(Argued  March  18,  1892;  decided  April  12, 1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  21,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

(?.  2>.  B,  Hashrouck  for  appellant 

F.  A,  Westbrooh  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Jackson  Abchitectubal  Ibon  "Wobks,  Respondent,  v. 
Chables  Bboadway  Rodss,  Appellant. 

(Argued  March  18. 1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entei^d  upon  an  order  made 
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July  2,  1891,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 

John  W.  Bootlihy  for  appellant. 

Carlisle  Norwood  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed.  


Mary  McC.  Hastings,  Respondent,  v.  John  Claflin  et  al., 

Appellants. 

(Argued  March  18.  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  21,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

Michael  A.  Quirda/a  for  appellants. 

S.  W,  Jackson  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed,  with  ten  per  cent  damages  for  delay. 


Charles  H.  Keener,  Respondent,  v.  Charles  G.  Boardman 

ct  al..  Appellants. 

(Argued  March  21,  1892;  decided  April  12. 1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  June  1,  1891,  which 
affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a  ver- 
dict and  also  affirmed  an  order  denying  a  motion  for  a  new 
trial. 
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W.  S.  JSeaman  for  appellants. 

(Jha/rle%  Fox  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mabt  B.  Van  Olbaf,  Appellant,  v.  Catharine  Burns, 

Impleaded,  etc,  Bespondent. 

The  "misconduct"  which  under  the  Revised  Statutes  (1  R.  S.  741,  §  a) 
deprives  a  wife,  divorced  because  thereof,  of  her  right  of  dower,  is  onlj 
that  kind  of  misconduct  which  under  our  laws  is  a  ground  for  diroroe, 
t.  «.,  adultery. 

The  effect  which  a  Judgment  of  divorce,  granted  in  another  state,  has 
upon  the  lands  of  the  husband  in  this  state  is  to  be  determined,  not  bj 
its  laws,  but  by  the  laws  of  this  state. 

Where,  therefore,  a  husband  obtained  a  decree  of  divorce  in  another  state  on 
the  ground  of  his  wife's  abandonment  of  him,  hM^  that  the  wife  was 
not  thereby  deprived  of  her  then  existing  dower  rights  in  the  lands  of 
her  husband  in  this  state,  although  the  effect  of  the  decree  under  the 
statutes  of  the  state  where  it  was  rendered,  was  io  deprive  her  of  dower. 

Tan  CUaf  v.  Bwrm  (62  Hun,  250),  reversed. 

(Argued  March  21,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department  entered  upon  an 
order  made  December  14,  1891,  which  reversed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  and  granted  a  new  trial. 

This  action  was  brought  by  plaintiff  to  recover  dower  in 
certain  lands  situate  in  the  city  of  Brooklyn,  of  which  one 
David  Van  Cleaf,  deceased,  was  seized  while  he  was  her 
husband. 

Said  David  Van  Cleaf  obtained  a  divorce  from  plaintiff  in 
the  state  of  Illinois  upon  the  ground  of  her  abandonment  by 
him. 

The  following  is  the  opinion  in  full : 

^'This  case  has  already  been  in  this  court  in  the  second 
division,  and  is  reported  in  118  N.  Y.  549.    It  did  not  then 
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appear  what  effect  the  Illinois  divorce  had  in  that  state  upon 
the  dower  of  the  divorced  wife. 

"It  was  held  that,  in  the  absence  of  evidence  upon  that 
question,  the  decree  of  the  Illinois  court  dissolving  the  mar- 
riage for  a  crime  other  than  adultery  of  the  wife,  would  not 
deprive  the  wife  of  her  then  existing  dower  rights  in  the  lands 
in  this  state.  As  to  whether  a  different  result  would  be 
reached  in  case  it  appeared  that  the  Illinois  statute  deprived 
the  wife  of  dower,  even  where  the  divorce  was  for  a  cause 
other  than  adultery,  the  court  made  no  decision  and  intimated 
no  opinion.  The  case  went  back  for  a  new  trial,  and  upon 
such  trial  evidence  was  given  that,  by  the  Illinois  statute,  the 
effect  of  the  divorce  in  that  state  was  to  deprive  the  wife  of 
dower,  and  any  estate  granted  by  the  laws  of  that  state  in  the 
real  or  personal  estate  of  the  husband,  even  where  the  divorce 
was  granted,  as  in  this  case,  for  a  cause  other  than  the  adultery 
of  the  wife,  to  wit,  her  abandonment  of  the  husband. 

"  As  this  is  a  fact  which  did  not  appear  on  the  former  appeal, 
we  are  asked  to  regard  the  whole  question  as  res  nova^  and  to 
come  to  a  decision  irrespective  of  the  former  opinion  as  to  the 
true  meaning  of  the  word  '  misconduct '  as  used  in  the  8th 
section  of  our  statute  relating  to  divorce,  which  is  as  follows  r 
'  In  case  of  divorce,  dissolving  the  marriage  contract,  for  the 
misconduct  of  the  wife,  she  shall  not  be  endowed.'  (1  R.  S. 
741,  §8.) 

"  The  claim  of  the  counsel  we  regard  as  inadmissible. 

"  We  are  bound  by  the  authority  of  the  former  decision  to 
hold  that  the  word  '  misconduct '  relates  to  that  kind  of  mis- 
conduct only  which  our  laws  recognize  as  sufficient  to  author- 
ize a  divorce,  viz.,  adultery. 

"  The  sole  question  open  for  us  to  determine  is  whether  the 
fact  that,  by  the  statute  of  Illinois,  a  wife  who  has  been 
divorced  from  her  husband  by  the  judgment  of  an  Illinois 
court  on  the  ground  of  her  abandonment  of  her  husband,  and 
who  thereby  forfeits  her  right  to  dower  in  the  lands  of  her 
husband  within  that  state,  also  and  for  that  reason  forfeits  her 
existing  right  to  dower  in  the  lands  of  her  husband  within 
this  state.  Evidence  as  to  the  effect  of  the  Illinois  divorce 
upon  the  defendant's  right  to  dower  in  lands  in  that  state  has 
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no  tendency  to  throw  light  upon  the  meaning  of  the  word 
'  misconduct '  as  used  in  our  statute.  We  have  determined 
that  it  refers  only  to  misconduct  such  as  we  recognize  as  suffi- 
cient to  authorize  a  divorce  in  our  own  state.  We  must  still 
give  the  same  meaning  to  that  word  that  we  have  done  prior 
to  the  introduction  of  such  evidence. 

"If  the  defendant  in  the  Illinois  divorce  is  to  be  deprived 
of  her  existing  right  to  dower  in  the  lands  of  her  husband  in 
this  state  by  reason  of  such  foreign  divorce,  it  must  be,  not  by 
virtue  of  our  statute,  but  bv  reason  of  the  efEect  which  such 
judgment  must  have  under  the  constitutional  guaranty  that 
full  faith  and  credit  shall  be  given  to  the  judgments  of  a  sister 
state.  (Constitution,  art.  4,  §  1.)  Congress,  in  the  course  of 
carrying  into  effect  the  clause  cited,  passed  an  act  on  the  26th 
of  May,  1790,  chapter  11,  and  therein  provided  that  *the 
records  and  judicial  proceedings,  authenticated  as  aforesaid, 
shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whence  the  said  records  are  or  shall 
be  taken.'  It  was  held  in  Mills  v.  Duryee  (7  Cranch,  481), 
that  if,  in  the  court  whence  the  judgment  was  taken,  it  had 
the  faith  and  credit  of  evidence  of  the  highest  nature,  viz., 
record  evidence^  it  must  have  the  same  faith  and  ci-edit  in 
every  other  court.  If  the  judgment  of  the  state  court  were 
conclusive  in  the  state  where  obtained,  it  must  be  conclusive 
evidence  in  every  other  state. 

"  In  Christmas  v.  Russell  (5  Wall.  290)  it  was  held  that 
the  judgment  of  a  state  court,  not  reversed  by  a  superior  court 
having  jurisdiction,  nor  set  aside  by  a  direct  proceeding  in 
chancery,  is  conclusive  in  the  courts  of  all  the  other  states 
when  the  subject-matter  of  controversy  is  the  same. 

"  This  judgment  is,  therefore,  conclusive  evidence  in  this 
state  that  the  parties  were  divorced  as  therein  stated,  and  for 
the  cause  therein  set  forth.  The  effect  which  such  a  divorce 
has  upon  the  lands  of  the  husband  in  the  state  of  Illinois  must 
be  determined  by  the  law  of  Illinois.  The  effect  which  it  has 
upon  the  lands  of  the  husband  within  this  state  must  be  deter- 
mined by  the  laws  of  this  state.  The  sovereignty  of  Illinois 
cannot  extend  beyond  its  territory,  and  the  legislature  of  that 
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state  has  no  power  to  enact  what  shall  be  the  effect  of  a  judg- 
ment of  one  of  its  own  courts  upon  the  real  estate  situated 
within  another  sovereignty.  It  has  made  no  such  attempt. 
As  to  this  question,  full  faith  and  credit  are  given  to  the  judg- 
ment of  a  court  of  a  sister  state  when  the  same  effect  upon 
rights  of  property  within  the  jurisdiction  of  that  state  is  given 
to  such  a  judgment  as  is  given  to  it  by  the  law  of  the  state 
where  rendered.  The  judgment  is  not  open  to  any  inquiry 
upon  the  merits.     {Green  v.  Van  Bushkirk^  5  Wall.  307.) 

"  Under  what  circumstances  an  interest  in  land  within  this 
state  shall  be  allowed  a  wife  by  way  of  dower  is  a  question  of 
policy  which  the  state  alone  has  power  to  decide,  and  no  judg- 
ment of  a  foreign  tribunal  in  and  of  itself  can  in  any  wise 
affect  that  question.  In  truth,  the  learned  counsel  for  the 
respondent  substantially  conceded  that  the  case  must  be  decided 
by  reference  to  our  own  statute,  and  if  that  statute  did  not 
forfeit  the  wife's  dower  in  such  a  case  as  this,  no  forfeiture 
could  ])e  founded  upon  the  terms  of  the  Illinois  statute.  Hence 
his  very  strong  plea  for  a  reopening  of  the  question  as  to  the 
meaning  of  our  statute  notwithstanding  the  decision  in  regard 
thereto  by  tlie  other  division. 

"  Having  decided  that  the  wife  forfeits  her  dower  only  by 
misconduct  of  the  nature  already  stated,  that  interpretation  of 
our  statute  decides  this  case. 

"The  General  Term  having  granted  an  extra  territorial 
effect  to  the  Illinois  statute  in  opposition  to  our  own,  we  must 
for  that  reason  reverse  its  judgment  and  affirm  that  of  the 
Special  Term,  with  costs  to  plaintiff  in  all  courts," 

John  H,  Kemhle  for  appellant. 

Josiah  T.  Marean  for  respondent. 

Peokhah,  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 
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138  4W  William  Paine,  Appellant,  v.  Elizabeth  W.  Aldrioh^ 

Impleaded,  etc.,  Respondent. 

In  an  action  to  set  aside  a  deed  on  the  ground  that  the  grantor  was,  at  the 
time  of  its  execution,  non  compos  mentis,  hdd,  that  the  opinion  of  a  wit- 
ness not  an  expert  as  to  the  mental  capacity  of  the  grantor,  or  as  to 
whether  he  was  rational  or  irrational,  was  incompetent  as  evidence, 
although  based  upon  specific  acts  of  the  grantor,  seen  by  the  witness, 
conversations  with  him,  and  the  witness'  personal  observations. 

This  class  of  evidence  is  admissible  only  upon  the  question  as  to  whether 
the  acts  and  conversations  were  those  of  a  rational  or  irrational  person. 

HoUomb  V.  ffokamb  (95  N.  Y.  316),  distinguished. 

Several  persons  were  made  defendants  who  were  interested  as  subsequent 
grantees,  holding  portions  of  the  premises  in  question  under  separate 
deeds.  Held,  that  a  refusal  of  the  court  to  postpone  the  trial  of  the 
issues  Joined  between  plaintiff  and  one  of  the  defendants  until  the 
others  had  been  served  and  their  time  to  plead  had  expired  was  not 
error;  that  it  was  a  matter  within  the  discretion  of  the  trial  court. 

(Argued  March  ^,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  15,  1891,  which  aflSrmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  following  is  the  opinion  in  full : 

"  The  plaintiff,  as  one  of  the  principal  legatees  and  devisees 
in  the  will  of  his  grandfather,  John  Paine,  seeks  to  set  aside 
a  conveyance  made  by  the  testator  May  28,  1885,*six  months 
before  his  death,  by  which  he  conveyed  to  Elizabeth  Noble 
certain  valuable  real  estate  in  New  York  city  between  63d  and 
64th  streets  and  10th  and  11th  avenues,  and  at  the  time  of  the 
estimated  value  of  $250,000,  but  upon  which  there  was  a  mort- 
gage of  $70,000.  The  deed  is  assailed  upon  the  alleged 
ground  that  the  grantor  was  non  compos  mentis  at  the  time  of 
its  execution, 

"  The*  consideration  of  the  conveyance  was  the  grant  to 
Paine  by  Mrs.  Noble  of  certain  premises  on  67th  street  in  the 
same  city,  occupied  as  an  apartment  house,  known  as  *  The 
Grenoble,'  which  was  estimated  in  the  exchange  to  be  worth 
$600,000.  and  upon  which  there  was  a  mortgage  of  $300,000^ 
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and  upon  which  Paine  executed  to  MrK.  Noble,  at  the  time  of 
the  conveyance  to  him,  a  second  mortgage  of  $70,000. 

'*This  action  was  commenced  June  4,  1889.  Mrs.  Nohle 
mortgaged  the  63d  street  pr(»perty  to  the  Mutual  Life  Insur- 
ance Co.  soon  after  its  conveyance  to  her,  and  on  June  13, 
1885,  conveyed  the  premises  to  one  William  B.  Coates. 

"  It  seems  to  have  been  unimproved  property  and  was  divided 
up  into  several  lots  and  portions  of  it  conveyed  to  different 
pei'sons,  and  mortgages  given  and  foreclosed.  On  April  8, 
1889,  the  defendant,  Elizabeth  W.  Aldrich,  became  the  pur. 
chaser  of  a  portion  of  the  premises  for  the  consideration  of 
$300,000,  subject  to  a  mortgage  to  the  Mutual  life  Insurance 
Co.  of  $100,000.  It  is  not  claimed  that  she  had  any  notice  op 
knowledge  of  the  alleged  mental  incompetency  of  John  Paine 
when  he  executed  the  deed  to  Mrs.  Noble  in  1885. 

"All  the  transactions  relating  to  this  property  are  mattei* 
of  public  record  ajid,  presumably,  the  plaintiff  had  knowledge 
that  the  grantees  of  John  Paine  were  dealing  with  it  as  if 
they  had  an  unimpeachable  title,  and  that  inmx^ent  purchasers 
were  making  investments  upon  the  faith  of  such  title,  and  no 
objection  is  shown  to  have  been  made  by  him,  or  any  claim 
preferred  that  the  deed  of  Mrs.  Noble  was  for  any  reason 
void,  and  no  explanation  liaA  been  made  of  his  conduct  iu 
delaying  to  bring  this  action  for  a  period  of  over  three  years 
and  six  months  after  his  grandfather's  death.  It  appears  that 
the  mortgage  upon  the  (Trenoble  property  given  by  John  Paine 
as  a  part  of  the  consideration  of  the  exchange  of  property,  was 
foreclosed  in  IScSO.  Presumably  his  executors  and  devisees, 
including  the  plaintiff,  were  made  parties.  Whether  any  defense 
was  interposed  by  the  plaintiff  does  not  appear,  except  infer- 
entiaily.  The  plaintiff  i)ut  in  evidence  a  notice  of  appeal 
from  an  order  in  the  foreclosure  ac'tion  denying  a  motion 
made  by  him  to  open  the  judgment  therein.  It  is  evident 
that  the  same  fa(*ts  which  would  have  sustained  this  action  to 
set  aside  the  deed  to  ^Irs.  Noble  would  have  constituted  a 
defense  to  the  foreclosure  action. 

"  The  plaintiff  in  his  complaint  alleges  a  conspiracy  l)etweeu 
William  Noble,  Elizabeth  Noble  and  one  Sears,  the  agent  of 
John  Paine,  by  means  of  which  the  executicm  of  this  deeij 
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was  procured,  and  in  consequence  of  which  the  grantor  and 
his  heirs  and  legatees  suflFered  loss  and  damage  to  the  amount 
of  $180,000.  There  is  no  allegation  that  the  parties  to  this 
conspiracy  are  insolvent  or  unable  to  make  restitution,  or  that 
the  plahitiff  has  not  an  adeijuate  legal  remedy  by  means  of 
which  he  might  recover  the  value  of  the  property  lost,  without 
recourse  to  innocent  purcliasers. 

•'While  all  these  circumstances  may  not  operate  as  a  bar  to 
a  recovery  here,  they  may,  and  should  be,  taken  into  account 
by  a  court  of  equity,  and  are  of  such  a  cliaracter  as  to  require 
dear  and  conclusive  proofs  of  the  mental  capacity  of  plaintifTs 
tfestator  when  the  act  in  question  was  done.  Such  proofs,  we 
think,  were  not  furnished. 

''  It  is  true  it  was  sliown  that  Mr.  Paine  was  ninety-two 
yeai-s  of  age  f  that  he  had  many  physical  infirmities,  due  to  his 
advanced  years,  with  the  consequent  impairment  of  the  mental 
faculties ;  but  witnesses  of  equal  credibility  differ  widely  as  to 
the  extent  of  this  impairment.  Even  much  of  the  testimony 
of  plain tiiFs  witnesses  is  susceptible  of  conflicting  inferences 
tipon  this  point.  This  court  cannot  discuss  or  weigh  the  evi- 
dence. We  can  only  look  into  it  for  the  purpose  of  determin- 
ing whether  it  was  suflicient  to  present  an  issue  of  fact  for  the 
decision  of  the  trial  court.  We  have  done  so,  and  are  satisfied 
that  enough  was  shown  to  support  the  conclusion  tliat  the 
grantor  had  such  mental  capacity  at  the  time  of  the  execution 
of  the  deed  that  he  could  collect  in  his  mind  without  prompt- 
ing, all  the  elements  of  the  transaction  and  retain  them  for  a 
sufficient  length  of  time  to  jwrceive  their  obvious  relations  to 
each  other,  and  to  form  a  rational  judgment  in  regard  to  them. 

"  We  have  carefully  examined  the  exceptions  taken  to  the 
exclusion  and  admission  of  evidence  offered  upon  the  trial,  and 
are  of  the  opinion  tliat  no  such  errors  were  committed  as  to 
require  a  new  trial  of  the  action.  Much  of  the  matter  excluded 
related  to  the  conclusions  or  opinions  of  non-expert  witnesses, 
and  was  clearly  inadmissible.  The  question  put  to  the  witness 
Cornish  was  not  brought  within  the  rule  laid  down  by  this 
court  in  IloUomh  v.  IToJeom})  (95  N.  Y.  316),  and  kindred 
cases.  The  witness  had  testified  to  some  extended  conversa- 
tions with  Mr.  Paine,  comprising  negotiations  for  a  business 
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transaction  of  an  important  character,  and  had  stated,  with 
some  detail,  what  he  had  observed,  what  had  been  said  and 
what  Mr.  Paine  did,  and  he  was  then  asked :  '  From  his  acts 
that  you  saw  there  in  your  conversation  with  him,  what  opinion, 
if  any,  did  you  form  as  to  his  mind  ? '  Objection  was  made 
and  sustained,  when  this  question  was  asked :  *  Taking  into 
consideration  these  facts  that  you  have  stated  here  in  your  tes- 
timony to-day,  which  you  learned  from  your  contact  with  Mr. 
Paine  and  from  his  conversations  with  you,  what  impression 
did  he  give  you  as  to  whether  or  not  he  was  rational  or  irra- 
tional?' An  objection  to  this  question  was  also  sustained. 
The  court  then  put  the  following  question :  '  From  the  con- 
versations you  had  with  him  and  from  his  actions,  his  acts  In 
your  presence,  were  those  conversation  or  those  acts  those  of 
a  rational  or  an  irrational  man?'  which  the  witness  answered 
in  his  own  way. 

"  The  trial  court  applied  the  correct  rule  in  regard  to  this 
class  of  evidence.  The  witness  was  a  layman  and  could  not 
properly  give  an  opinion  as  to  the  mental  capacity  of  the 
grantor,  or  as  to  whether  he  was  rational  or  irrational,  even 
when  such  opinion  might  be  based  upon  specific  acts  and  con- 
versations, and  his  personal  observations.  He  could  state  the 
acts  and  convei-sations  of  which  he  had  personal  knowledge, 
and  then  be  permitted  to  say  whether,  in  his  judgment,  such 
acts  and  conversations  were  rational  or  irrational,  or  were  those 
of  a  rational  or  irrational  person.  This  is  the  extent  to  which 
any  of  the  cases  have  gone,  and  the  tendency  is  to  limit  rather 
than  enlarge  the  rule,  because,  even  in  its  present  form,  it  is 
an  infringement  of  the  fundamental  law  of  evidence  that  a 
witness,  who  is  not  an  expert,  shall  not  be  permitted  to  testify 
to  his  conclusions  or  opinions  as  to  an  issuable  fact. 

"There  was  no  reviewable  error  in  the  refusal  of  the  court 
to  postpone  the  trial  of  the  issue  between  the  plaintiff  and  the 
defendant  Aldrich  until  other  defendants  had  been  served  and 
their  time  to  plead  had  expired.  It  was  a  matter  relating  to 
the  conduct  of  the  action  which  rested  entirely  in  the  discre- 
tion of  the  court  to  which  the  application  was  made.  SuflScient 
time  had  elapsed  since  the  commencement  of  the  action  to 
enable  the  plaintiff,  with  the  exercise  of  due  diligence,  to  pro- 
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cure  service  upon  all  the  necessary  parties.  The  defendant 
Aldrich  had  not  been  made  a  party  and  she  was  compelled,  for 
her  own  protection,  to  apply  to  be  brought  in.  The  existence 
of  the  lis  pendens  seriously  obstructed  her  disposition  of  the 
property.  She  had  title  to  only  a  part  of  the  premises  involved 
in  the  action  and,  according  to  the  allegations  of  the  complaint, 
was  the  only  person  interested  in  the  event  thereof  who  stood 
in  the  attitude  of  an  innocent  purchaser.  The  judgment  does 
not  conclude  the  plaintiff  as  to  any  other  party,  or  as  to  the 
residue  of  the  property,  nor  is  the  lis  pendens  canceled  or 
discharged,  except  as  to  the  defendant  Aldrich,  and,  therefore, 
no  substantial  right  of  the  plaintiff  was  invaded  by  compelling 
him  to  go  to  trial  at  that  time. 

"  The  order  and  judgment  appealed  from  must  be  affirmed, 
with  costs." 

Z.  Lajlin  Keliogg  for  appellant. 
Oeo.  Putnam  Smith  for  respondent 

• 

Maynard,  J.,  reads  for  affirmance. 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  affirmed. 


Ann  Tucker,  Kespondent,  v.  The  United  Life  and  Acci- 
dent Insurance  Association,  Appellant. 

(Argued  March  23,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  6,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

The  following  is  the  opinion  in  full : 

"  This  action  was  brought  by  the  plaintiff  upon  a  policy  of 
insurance  for  her  benefit  upon  the  life  of  her  son  WilKam  C. 
Tucker,  issued  March  20,  1889.  It  is  claimed  on  behalf  of 
the  defendant  that  the  answers  contained  in  the  application  of 
the  insured   for  the  insurance,  and  which  were  made  a  part 
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of  the  policy,  were  warranties  and  that  they  were  nntrue.  He 
represented  that  he  had  never  had  any  serioas  ailments  or  local 
disease,  and,  among  other  tilings,  that  he  had  never  had  con- 
sumption. The  policy  was  issued  on  the  20th  day  of  March, 
1889,  and  he  died  of  consumption  on  the  seventh  day  of  Octo- 
ber following.  The  defendant  claims  to  have  shown  by  undis- 
puted evidence  that  he  had  consumption  at  the  time  of  the 
insurance,  and  thus  that  the  breach  of  warrantv  was  established. 
On  the  part  of  the  plaintiff,  it  is  claimed  that  there  was  a  con- 
flict of  evidence  upon  that  point  and  that  the  case  was,  there- 
fore, properly  submitted  to  the  jury  and  that  the  verdict  of 
the  jury  is  conclusive  here. 

"  The  defendant  called  as  a  witness  Dr.  Sears,  a  young  phys- 
ician, who  had  been  in  practice  at  the  time  of  the  insurance 
about  three  years.  He  testified  that  the  insured  first  called 
upon  him  on  the  twenty-fifth  day  of  Febniary  before  the 
insurance,  for  professional  advice  and  treatment,  and  that  he 
made  six  calls  upon  him  before  the  fifth  day  of  March,  and  that 
he  treated  him  for  consumption  ;  that  during  that  time  he  pro- 
cured and  examined  a  specimen  of  his  sputum  and  discovered 
what  are  known  as  Koch  bacilli  —  the  germs  of  tuberculosis, 
and  he  gave  it  as  his  judgment  that  he  had  consumption  at 
that  time.  His  evidence  as  to  the  presence  of  the  bacilli  was 
confinned  by  another  physician  who,  during  the  trial  of  the 
action,  made  a  microscopic  examination  of  the  bacilli.  Jf 
there  had  been  no  other  evidence  in  the  case  to  weaken  the 
force  of  this  evidence,  it  is  probably  true  that  the  defense  to 
the  action  would  have  been  established.  Dr.  Sears  formed  his 
opinion  from  the  appearance  of  the  insured  at  the  time  he 
treated  him,  from  the  presence  of  the  bacilli  in  the  sputum, 
and  from  his  subsequent  history  and  death  from  consumption. 
The  insured  thought  he  had  nothing  but  a  cold,  and  was  not 
informed  by  Dr.  Sears  that  lie  had  consumption.  The  presence 
of  the  bacilli  cannot  be  conclusive.  Bacilli  in  the  sputum 
cannot  always  be,  it  seems  to  me,  an  indication  that  the  dis- 
ease of  consumption  has  actually  commenced.  These  germs 
enter  the  svstem  and  in  thousands  of  cases  do  no  harm. 
In  order  to  work  mischief,  thev  must  find  favorable  con- 
ditions,  and  at  what   precise  time  their  operation   has  gone 
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so  far  as  to  cause  disease,  cannot  be  easily  determined. 
Fhilosopbicallj  speaking,  tlie  disease  must  have  a  precise 
commencement.  On  one  day  the  victim  may  be  free  from 
disease,  and  on  the  next  day  it  may  have  commenced.  So  far 
as  I  can  see,  these  bacilli  may  have  been  present  about  the  first 
of  March,  and  yet  their  operation  may  not  have  gone  sc  far  as 
to  cause  consumption  on  the  twentieth  day  of  March,  so  that 
from  the  mere  presence  of  bacilli  on  the  first  of  March  from 
any  light  given  by  the  evidence,  or  from  anything  in  the 
nature  of  things,  I  am  unable  to  say  that  they  absolutely  and 
infalhbly  indicated  the  existence  of  consumption  prior  to  the 
twentieth  of  March.  But  there  was  evidence  on  the  part  of 
the  plaintiif  which  produced  a  manifest  conflict.  The  sister 
of  the  insured  testified  that  he  had  a  cold,  and  at  her  request 
went  to  Dr.  Sears  to  get  a  prescription  for  that,  and  that  she 
and  her  brother  believed  that  it  was  a  mere  temporary  ailment. 
At  the  time  of  the  insurance  he  weighed  about  155  pounds, 
and  for  some  considerable  time  thereafter  his  complexion  was 
ruddy  and  he  was  apparently  healthy.  He  continued  in  his 
ordinary  employment  of  a  laborer  until  within  a  few  weeks  of 
his  death.  He  died  of  acute  tuberculosis,  which  generally 
runs  its  course  in  a,  very  short  space  of  time,  usually  three  or 
four  months.  After  visiting  Dr.  Sears,  the  cough  he  then  had 
disappeared,  and  was  not  noticed  by  his  sister  for  some  months 
thereafter,  and  during  some  months  thereafter  he  was  not 
under  treatment  by  any  physician.  The  examining  physician, 
who  made  the  medical  examination  for  his  insurance,  testified 
that  he  examined  him  on  the  nineteenth  day  of  March ;  that 
his  physical  appearance  was  then  healthy;  that  he  made  a 
thorough  examination  by  the  usual  tests  and  found  his  lungs 
in  a  perfectly  healthy  condition ;  that  he  examined  him  by 
percussion  and  •auscultation  and  pronounced  him  healthy.  He 
saw  him  some  weeks  afterward  and  conversed  with  him,  and 
saw  nothing  to  indicate  any  lung  trouble  or  any  disease  of  any 
kind.  Now,  taking  all  this  evidence,  it  was  a  question  of  fact 
for  the  jury  to  determine  whether,  at  the  precise  time  the  policy 
was  issued,  he  was  afliicted  with  consumption.  Although  he 
died  of  consumption,  the  proof  shows  that  the  particular  form 
of  that  disease  of  which  he  died  may  have  orijfinated  after  the 
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insurance,  and  ordinarily  would  not  exist  for  a  period  of  six 
months  before  causing  death. 

"  We  think  the  judgment  should  be  affirmed." 

William  G,  Tracy  for  appellant. 

WiUiam  Kennedy  for  respondent. 

Earl,  Ch.  J.,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed. 

Andrew  J,  Dexter,  Respondent,  r.  William  Ivins  et  al,., 

Appellants. 

It  stefM  the  court  has  no  power  on  trial  of  an  action,  against  defendants' 
objection,  to  so  amend  the  complaint  as  to  make  an  entire  change  of  the 
cause  of  action. 

The  complaint  herein  set  forth  an  agreement  between  the  parties,  by  which 
it  was  stipulated  that  plaintiff  should  enter  into  the  service  of  defend* 
ants  as  salesman  for  a  year  at  a  specified  salary,  payable  monthly;  that 
plaintiff  performed  the  contract,  but  that  defendants  refused  to  pay  hia 
salary  for  certain  months  specified,  beginning  with  June.  Defendants' 
answer  admitted  the  contract,  but  alleged  that  plaintiff  for  about  three 
months  prior  to  May  twenty-eighth  disregarded  and  neglected  to  perform 
the  contract  and  defendants'  directions,  by  reason  of  which  they,  on  that 
day,  notified  him  of  his  breach  of  the  agreement  and  that  *'  thereafter 
no  service  whatever  has  been  rendered  by  him."  Upon  the  trial  certain 
letters,  written  to  plaintiff  by  defendants  were  offered  in  evidence  by 
plaintiff,  which  tended  to  show  that  both  parties  continued  to  act  under 
the  contract  after  May  twenty-eighth  and  that  plaintiff  had  not  aban- 
doned it.  Some  of  these  letters  contained  complaints  as  to  the  manner 
in  which  plaintiff  performed  his  duties,  but  contained  no  notice  of  hia 
discharge  or  of  defendants'  intention  to  terminate  the  contract.  Defend* 
ants'  counsel  objected  to  one  of  these  letters  on  the  ground  that  tiie 
action  was  to  recover  wages,  and  the  letter  tended  to  show  a  discharge, 
to  this  the  court  replied  that  he  thought  the  criticism  correct,  but  "  wil) 
allow  you  to  amend."  The  letter  was  received  and  said  counsel  objected. 
Plaintiff  did  not  indicate  that  he  desired  or  accepted  the  privilege  of 
amending  and  no  amendment  was  actually  made.  Hddy  that  the  letter 
was  admissible  under  the  pleadings  as  they  were,  which  simply  raised 
an  issue  as  to  plaintiff's  abandonment  of  his  contract,  and  although  it 
contained  expressions  which  would  have  made  it  competent  evidence 
had  the  issue  been  as  to  a  discharge,  so  long  as  it  was  not  used  for  that 
purpose  it  was  competent;  and  that  no  amendment  of  the  complaint  wa« 
required  or  could  be  considered  as  made. 
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t^laintiff  made  out  a  caae  entitling  him  to  recover  on  the  issues  presented. 
Defendants  moved  for  a  nonsuit.  Plaintiff's  counsel  thereupon  moved 
that  the  complaint  be  amended  so  as  to  conform  to  the  proof.  This 
motion  was  granted.  The  court  then  denied  the  motion  to  dismiss, 
stating  that  if  the  jury  found  plaintiff  was  ready  to  render  i6e  services 
he  was  entitled  to  recover  therefor,  although  at  times  they  did  not  give 
him  work  but  suffered  him  to  remain  idle,  *  as  there  is  no  question  of 
discharge  raised  by  the  pleading,"  and  in  summing  up  the  court  stated 
that  plaintiff  did  not  set  up  a  discharge  and  claim  damages  but  claimed 
his  salary  while  acting  as  defendants'  servant.  Held,  that  there  was 
ho  amendment  understood  or  intended  by  the  court  changing  the  cause 
of  action  or  authorizing  a  recovery  of  damages  based  upon  a  discharge 
or  termination  of  the  contract,  or  for  other  cause  except  for  the  salary. 

(Argued  March  24,  1892;  decided  April  12,  1892.) 

Appkai.  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  second  judicial  department,  entered  upon  an  oitier 
inade  July  7,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  following  is  the  opinion  in  full : 

"The  main  point  made  in  supjwrt  of  this  appeal  is 
that  the  plaintiff  brought  the  a(»tion  to  recover  an  install- 
hfient  of  his  salary  as  a  salesman  in  the  service  of  the 
defendants,  and  that  upon  the  trial  he  was  permitted  to  amend 
his  complaint  against  the  defendants'  objection,  and  by  tlie 
amendment  to  convert  tlie  action  into  one  to  recover  damages 
for  a  wrongful  discharge  from  the  employment  pro\aded  by 
the  contract.  In  other  words,  it  is  urged  by  the  learned 
counsel  for  the  defendants  that  the  plaintiff  sued  upon  one 
cause  of  action  and  by  an  erroneous  exercise  of  the  power  of 
amendment  at  the  trial  recovered  upon  another  and  different 
C!ause  of  action.  If  it  is  true  in  part  that  the  complaint  was  so 
amended  at  the  trial  against  the  protest  of  the  defeudanta  as 
to  work  an  entire  change  in  the  cause  of  action,  the  jq^gment 
ought  not  to  be  upheld,  as  the  power  of  the  court  to  amend 
pleadings  at  the  trial  does  not  permit  the  introduction  of  a 
hew  or  entirely  different  cause  of  action.  A  careful  exam- 
ination of  the  record,  however,  fails  to  show  that  such  a  pro- 
ceeding as  the  defendants  rely  upon  in  support  of  the  appeal 
actually  took  place  at  the  trial.     It  is  incumbent  upon  a  party 
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seeking  to  reverse  a  judgment  in  this  court  to  show  that  some 
error  of  law  prejudicial  to  him  was  committed  on  the  trial. 
Every  fair  intendment  and  presumption  will  be  made  ii\  sup- 
port of  and  not  against  the  judgment.  This  court  will  not 
attempt  to  infer  or  spell  out  some  error  from  rulings  or  pro- 
ceedings at  the  trial  that  are  of  equivocal  meaning  or  doubtful 
import,  and  will  not  give  to  a  ruling  or  decision  made  during 
the  course  of  the  trial  a  construction  diflEerent  from  what  was 
intended  by  the  trial  court  and  understood  by  counsel  on  both 
sides. 

"  The  complaint  was  upon  a  written  agreement  made  between 
the  plaintiflF  and  defendants  whereby  it  was  stipulated  that  the 
plaintiff  should  enter  into  the  service  of  the  defendants  as  a 
salesman  and  perform  service  for  them  in  that  capacity  for 
one  year  from  November  1,  1887,  at  a  salary  of  $1,800  per 
year,  payable  in  monthly  payments  of  $150  per  month,  besides 
expenses.  It  is  alleged  that  the  plaintiff  performed  his  part 
of  the  contract,  but  that  the  defendants  have  neglected  and 
refused  to  pay  him  his  salary  due  under  the  contract  for  the 
months  of  June,  July  and  August,  1888,  amounting  to  $450, 
and  that  they  have  also  neglected  and  refused  to  pay  his 
expenses  during  the  same  period,  amountnig  to  $101.  The 
defendants'  answer  admitted  the  agreement  but  alleged  that 
while  they  were  at  all  times  ready  and  willing  to  comply  with 
their  part  of  it,  the  plaintiff,  for  a  period  of  about  three  months 
prior  to  May  28,  1888,  disregarded  and  wholly  neglected  and 
failed  to  perform  the  terms  and  conditions  thereof  upon  his 
part,  and  the  directions  of  the  defendants  in  reference  thereto, 
and  then  follows  this  allegation:*  'By  reason  of  which  fail- 
ore  so  to  do,  the  defendants,  on  or  about  said  28th  day  of  May, 
1888,  notified  the  plaintiff  of  the  breach  of  the  agreement  upon 
his  part,  and  thereafter  no  service  whatever  has  been  rendered 
to  the  defendants  by  him.'  This  is  not  an  alleeration  or 
defense  that  the  defendants  had  terminated  the  contract  sued 
upon  by  a  discharge  of  tlio  plaintiff,  but  an  allegation  that  the 
plaintiff  had  abandoned  and  failed  to  perform  the  agreement. 
All  the  other  allegations  of  the  complaint  were  denied.  This 
condition  of  the  pleadings  presented  for  trial  but  a  single  issue 
or  question  of  fact,  and  that  was  whether  the  plaintiff  had  per- 
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formed  his  part  of  the  agreement  to  render  services  for  the 
defendants  as  a  salesman.  There  was  no  other  issue  or  question 
to  be  tried.  The  plaintiff  produced  and  put  the  written  agree- 
ment in  evidence  and  testified  to  wiiat  he  did  under  it.  He 
also  produced  and  put  in  evidence  numerous  letters  that  passed 
between  the  parties  from  time  to  time.  Two  or  three  of  the 
letters  from  the  defendants  to  the  plaintiff  contained  complaints 
as  to  the  manner  in  which  he  was  performing  the  contract 
and  as  to  tlie  results,  but  none  of  them  contained  any  explicit 
notice  to  the  plaintiff  of  his  discharge,  or  of  an  intention  on 
the  part  of  the  defendants  to  terminate  the  contract.  The 
correspondence  between  the  parties  was  all  admissible  in  evi- 
dence under  the  pleadings,  as  they  were  originally  found,  for 
the  reason  that  it  tended  to  prove  that  l>oth  parties  were  acting 
under  the  contract  and  that  the  plaintiff  had  not  abandoned  it 
as  was  alleged.  It  was  not  admissible  on  the  part  of  either 
party  to  prove  a  discharge  or  termination  of  the  contract, 
because  the  plaintiff  had  not  pleaded  any  such  cause  of  action 
nor  the  defendants  any  such  defense.  On  the  trial  the  plain- 
tiff offered  one  of  these  letters  in  evidence.  The  defendants' 
counsel  objected,  on  the  ground  that  the  action  was  brought  to 
recover  wages,  and  this  letter  tended  to  show  a  discharge* 
The  court,  in  answer  to  the  objections,  remarked  that  he 
thought  the  criticism  correct,  but  '  will  allow  you  to  amend.' 
The  letter  was  received  and  the  defendants'  counsel  excepted. 
Now,  all  that  occurred  was  the  receipt  of  a  letter  in  evidence, 
written  by  the  defendants  to  the  plaintiff.  As  already 
observed,  it  was  admissible  without  any  amendment,  as  a  part 
of  the  correspondence  between  the  parties,  tending  to  show 
whether  the  plaintiff  was  acting  under  or  had  abandoned  the 
contract.  The  plaintiff  had  not  asked  for  leave  to  amend  his 
complaint  and  did  nothing  to  indicate  that  he  desired  or  accepted 
the  privilege  of  amending,  and  no  amendment  was  lictually 
made.  The  trial  proceeded  and  no  proof  was  given  that  was 
not  entirely  proper  and  competent  to  be  given  upon  this  issue 
made  by  the  original  pleadings.  At  the  close  of  the  plaintiff's 
case  the  defendants'  counsel  moved  to  dismiss  the  complaint 
on  the  ground  that  the  action  was  one  to  recover  wages,  and 
that  the  proof  showed  that  prior  to  tlie  period  for  which  the 
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WAges  were  claimed  the  plaintiff  had  been  diseharged.  That 
there  was  a  complete  failure  to  prove  the  cause  of  action 
pleaded,  and  that  plaintiff's  only  remedy  was  an  action  for* 
damages.  Neither  party,  as  we  have  seen,  alleged  by  plead- 
ing  that  the  contract  was  terminated  by  a  discharge,  and  the 
only  point  presented  by  this  motion  was  that  the  plaintiff,  wliile 
attempting  to  prove  his  case,  had  shown  the  discharge,  and, 
therefore,  had  failed  in  his  action.  But  this  position  was  wholly 
untenable.  The  plaintiff  had  given  evidence  competent  and 
sufficient  for  the  consideration  of  the  jury  upon  the  is^ue. 
originally  made,  that  is,  for  the  recovery  of  his  salary  during- 
the  period  covered  by  the  complaint,  and  he  had  given  no 
evidence  whatever  upon  which  he  could  go  to  the  jury  in  an 
action  for  damages  on  account  of  a  discharge.  The  most  that 
can  fairly  be  claimed  is  that  if  either  party  had  pleaded  the 
discharge  of  the  plaintiff  as  a  cause  of  action  or  defense,  then 
some  of  the  correspondence  which  the  plaintiff  offered  would 
have  been  competent  to  submit  to  a  jury  in  support  of  such 
an  allegation.  There  were  some  ambiguous  expressions  in 
the  defendants'  letters  which,  taken  alone,  might  tend  to  show 
that  it  was  the  defendants'  intention  to  terminate  the  con- 
tract. But  they  were  far  from  conclusive,  and  when  all  the 
letters  were  read  and  the  acts  of  the  parties  during  the  year 
considered,  it  was  at  best  a  question  for  the  jury  whether  the 
plaintiff  had  been  discharged  or  not.  The  lettera  were  all 
competent  in  an  action  for  the  salary,  and  the  fact  that  they  also 
contained  some  evidence  competent  on  the  question  of  dis- 
charge cannot  prejudice  the  plaintiff  so  long  as  they  were  not 
used  for  any  such  purpose,  and  nothing  was  claimed  for  them 
on  that  ground.  At  the  time  that  the  plaintiff  rested  and  the 
defendants  moved  for  a  dismissal  of  the  complaint,  the  plain- 
tiff had  made  out  a  case  for  the  jury  in  an  action  to  recover 
the  salarv,  and  had  made  out  no  other  cause  of  action. 

"  But  the  plaintiff's  counsel,  after  the  motion  to  dismiss^ 
asked  that  the  complaint  be  amended  so  as  to  conform  to  the 
proof.  This  motion  was  wholly  unnecessary  so  far  as  can 
now  be  judged  from  the  record,  but  as  there  was  no  proof  in 
the  case  upon  which  a  recovery  could  be  had  for  dama^cea. 
based  upon  a  discharge  or  termination  of  the  contract,  or  for 
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toy  other  cause  except  for  the  salary,  an  amendment  conform- 
ing the  complaint  to  the  facts  proven  could  not  eliange  the 
cause  of  action,  or  substitute  in  the  place  of  the  action  for 
salary  a  claim  for  damages  as  upon  a  wrongful  tennination  of 
the  contract  The  court  granted  the  plaintiff's  motion  to 
amend,  and  also  gave  permission  to  the  defendants  to  amend 
the  answer  if  they  so  desired,  and  to  this  ruling  the  defend- 
anfoi'  counsel  excepted.  The  court  then  denied  the  defend- 
ants' motion  to  dismiss  in  language  quite  significant,  for 
it  shows  that  he  had  no  idea  that  from  anything  that  had 
yet  transpired  the  'form  of  the  action  had  been  changed. 
The  court  said :  '  There  is  evidence  from  which  the  jury 
might  find  that  he  was  ready  to  render  the  services,  and 
if  thev  should  so  find,  I  think  he  would  then  be  entitled  to 
recover  for  services,  as  there  is  no  question  of  this  charge  raised 
by  the  pleadings.'  The  defendant  then  gave  evidence,  aU 
bearing  on  the  question  as  to  whether  the  plaintiff  performed 
any  services  under  the  contract.  When  the  case  was  sub- 
mitted  to  the  jury,  the  learned  trial  judge  was  careful  to  point 
i^ut  the  issue  in  the  case.  Aft«r  calling  their  attention  to  the 
contract  upon  which  the  plaintiff  brought  the  action,  referring 
to  the  plaintiff's  position,  he  said  :  '  He  does  not  set  up  here 
that  he  was  discharged  and  sue  for  a  breach  of  that  contract ; 
on  the  contrary,  he  claims  that  he  acted  as  tlieir  servant  for  a 
period  lasting  till  the  fii*st  day  of  September  in  the  following 
year,  and  that  he  has  not  been  paid  for  the  months  of  June, 
July  and  August.'  It  is  perfectly  plain,  from  the  manner  in 
which  the  case  was  submitted  to  the  jury,  that  the  court  did 
not  understand  that  any  amendment  had  been  made  which 
changed  the  cause  of  action.  The  jury  were  required  to  deter- 
mine the  single  issue  whether  the  plaintiff  had,  during  the 
months  named,  remained  idle,  or  held  himself  in  readiness  to 
render  such  services  as  were  required  of  him,  and  to  obey  the 
defendants'  orders.  The  jury  were  charged :  '  That  if  the 
plaintiff  was  at  all  times  ready  to  do  the  work  that  the  defend- 
ants imposed  upon  him  under  his  employment,  then,  though 
they  did  not  see  fit  to  give  him  work,  and  let  him  remain  idle, 
still,  he  can  recover,  and  strictly  as  wages.'  The  verdict  which 
the  jury  rendered  in  favor  of  the  plaintiff  was  for  the  salary 
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and  expenses  claimed  and  the  interest  thereon.  It  is  plain 
that  the  issue  made  by  the  original  pleadings  was  the  only  one 
tried,  the  only  one  submitted  to  the  jury,  and  the  only  one 
upon  which  the  judgment  was  recovered.  The  ruling  of  the 
court  conforming  the  complaint  to  the  proofs  did  not  intro- 
duce into  the  case  a  new  cause  of  action  for  damages  or  any 
other  cause  of  action,  except  the  one  originally  counted  upon, 
AVhatever  may  have  been  the  effect  of  granting  the  request 
to  conform  the  complaint  to  the  proofs,  it  was  a  perfectly 
harmless  proceeding,  so  far  as  the  defendants  are  concerned. 
The  court  still  adhered  to  the  issue  made  by  the  original  plead- 
ings, as  if  no  such  motion  had  been  made  or  granted,  and  for 
all  practical  purposes  the  case  must  be  treated  in  the  same  way 
as  if  the  motion  had  been  denied.  For  these  reasons  the  judg^ 
ment  appealed  from  should  be  affirmed.'' 

James  G,  JBu?meU  for  appellants. 

James  cfe  Thomas  If.  Troy  for  respondent, 

O'Brien,  J.,  reads  for  affirmance. 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  affirmed. 


Peteb  Shields,  as  Executor,  etc..  Respondent,  v.  The  New 
York  Central  and  Hudson  Eiver  Eailroad  Company,. 
Appellant. 

M.,  plaintiff's  testator,  aswitchinan  in  defendant's  employ,  while  in  tliei 
discharge  of  his  duties,  was  standing  on  the  top  of  a  car  loaded  with 
coal.  There  was  a  trap  in  the  bottom  of  the  car  to  dump  the  coal, 
which  was  held  in  its  place  by  a  chain;  this  chain  broke  and  let  down 
the  trap  and  M.  passed  through  it  with  the  coal,  receiving  injuries 
causing  his  death.  In  an  action  to  recover  damages,  it  appeared  that 
about  two  weeks  before  the  accident  a  link  in  the  chain  was  broken 
and  other  employes  engaged  with  M.  united  the  parts  of  the  chain  by 
fastening  the  separated  links  together  with  a  wire  wound  around 
them;  about  two  days  before  the  accident  it  was  discovered  that 
the  trap  could  not  be  drawn  up  sufficiently  close  to  prevent  the  coal 
from  running  out  and,  to  prevent  this,  boards  were  put  over  the  trap  by 
the  employes  in  M.'s  presence,  and  his  attention  was  called  by  one  of  the 
employes  to  its  condition.     There  wore  cars  in  perfect  condition  in  the- 
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yard  where  M.  was  at  work  ready  for  use,  and  M.  had  the  selection  of 
the  cars  to  be  used;  he  had  been  directed  by  the  trainmaster  to  examine 
the  traps  to  see  that  they  were  all  fastened  so  as  to  be  safe,  to  send 
the  cars  with  broken  chains  to  the  shop  for  repairs  and  to  use  none  in 
■  an  imperfect  condition.  Held,  that  the  submission  of  the  defendant's 
negligence  to  the  jury  was  error. 

(Submitted  March  24,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Suprenie 
Court  in  tlie  second  judicial  department,  entered  upon  an  order 
made  July  30,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  was  an  action  to  recover  damages  for  injuries  received 
by  James  Murphy,  plaintiff's  intestate,  while  in  defendant's 
employ. 

The  following  is  the  opinion  in  full : 

"  James  Murphy,  the  plaintiff's  testator,  had  been  in  the 
employment  of  the  defendant  for  many  years,  in  its  depot 
yard  at  Poughkeepsie.  His  general  duties  were  those  of  brake- 
man  and  switchman  in  the  management  of  the  coal  cars  on 
and  about  tlie  coal  chute  and  in  the  yard  at  that  place.  He 
and  others  were  engaged  in  gathering  up  the  coal  under  the 
chute  which  fell  upon  the  ground  while  engines  were  taking 
coal.  The  coal  tlius  falling  upon  the  ground  was  loaded  upon 
cars  and  taken  upon  the  chute  and  dumped.  There  was  a 
trap  in  the  bottom  of  each  car  to  which  a  chain  was  attached, 
which,  by  means  of  a  crank,  could  be  wound  up  and  then 
hold  the  trap  in  its  place ;  and  when  a  car  was  to  be  emptied 
of  coal,  this  crank  was  turned  and  the  trap  let  down  and  the 
coal  thus  discharged.  In  January,  1889,  the  deceased  was 
engaged  in  the  discharge  of  his  duties  in  switching  two  coal 
cars,  and  while  standing  on  the  top  of  a  car  loaded  with  coal, 
the  chain  broke  and  let  down  the  trap  and  he  passed  through 
with  the  coal  and  was  so  injured  that  he  died  a  few  months 
thereafter,  and  this  action  was  brought  to  recover  damages  on 
account  of  his  death. 

"  It  appeared  that  about  two  weeks  before  the  accident  one 
of  the  links  in  the  chain  was  broken  and  the  chain  was  mended 
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by  employes  of  the  defendant  engaged  in  and  labont  the  same 
business  with  the  deceased,  by  means  of  wires  wound  around 
the  two  links  where  the  eliain  broke,  and  tlms  fastening  them 
together,  and  in  tliat  condition  the  car  was  subsequently  used. 
About  two  days  before  the  accident  it  was  discovered  that  the 
trap  could  not  be  drawn  up  flush  with  the  bottom  of  the  car, 
and  thus  the  coal  would  drop  out,  and  then  the  employes  of 
the  defendant,  in  the  presence  of  the  deceased,  put  boards  over 
the  trap  to  prevent  the  coal  from  running  out,  and  thus  the 
car  was  being  used  at  the  time  of  the  accident.  No  one  saw 
the  deceased  at  the  precise  time  of  the  accident,  and  it  was 
only  an  inference  that  he  went  upon  the  top  of  the  car  in  the 
discharge  of  his  duties  at  the  time  the  chain  gave  way  and  he 
iell  through. 

^'  It  is  claimed  on  the  part  of  the  plaintiff  that  the  chain  was 
imperfectly  repaired  by  the  wire  wound  around  the  links,  and 
that  becau^  of  its  imperfect  condition  it  gave  way,  causing 
the  testator's  death,  and  the  defendant  was  held  liable  for  a 
breach  of  its  duty  to  furnish  the  deceased  with  a  safe  car  for 
his  use. 

"  We  think  that  upon  the  undisputed  evidence  the  plaintiff 
shoidd  have  been  nonsuited.  It  is  undisputed  in  the  evidence 
that  the  deceased  had  the  immediate  charge  of  the  movement 
of  the  cars  with  which  he  was  engaged.  There  were  cars  in 
perfect  condition  always  in  the  yard  ready  for  use,  and  he  had 
the  selection  of  the  cars  to  be  used.  He  was  not  bound  to  use 
an  imperfect  car,  but  could  at  any  time  select  one  in  proper 
condition  for  his  use,  and  it  was  his  business  to  determine 
what  cars  in  the  yard  should  be  selected  for  his  use.  At  the 
time  the  boards  were  put  in  the  car  to  prevent  the  coal  from 
runnmg  out  his  attention  was  called  to  the  imperfect  condition 
of  the  car  by  one  of  the  employes,  and  he  was  informed  in 
very  strong  language  of  the  propriety  of  taking  tlie  car  out  of 
the  yard.  It  does  not  appear  affirmatively  that  he  knew  that 
the  chain  had  been  broken,  but  he  could  have  seen  that  it  had 
been  if  he  had  looked  and  made  any  examination.  He  told 
one  of  the  defendant's  witnesses  after  the  injury,  and  while  he 
was  lying  in  bed  in  his  house,  that  if  he  had  thrown  the  car 
out  he  would  not  have  been  there.     No  witness  testified  to 
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the  breaking  of  this  chain,  but  it  appeared  that  it  was  usual 
when  the  coal  was  frozen  in  the  bottom  of  a  car,  and  the  chain 
could  not  be  moved  and  the  trap  thus  lowered,  for  the 
employes  to  break  the  chain  so  that  the  trap  could  be  let  down, 
and  the  inference  is  that  this  chain  was  broken  in  that  way,  as 
there  is  no  evidence  justifying  the  inference  that  it  was  broken 
in  any  other  way.  It  was  proved  by  his  superior,  the  train- 
master, under  whose  direction  he  worked,  that  he  reported  to 
him  in  the  winter  of  1888  that  employes  were  breaking  these 
chains  to  let  down  the  traps.  He  was  requested  to  examine 
the  traps  to  see  that  they  were  all  fastened  up  so  that  the  cars 
would  be  safe  to  run,  and  to  be  specially  careful  and  get  all 
the  cars  where  chains  were  broken  together  and  send  them  to 
the  shop  for  repairs,  and  to  see  that  none  of  them  were  used 
in  an  imperfect  condition.  '  He  was  cautioned  not  to  use  any 
cars  that  were  damaged  in  any  way,  and  it  was  made  his 
especial  duty  to  examine  the  cars  and  not  to  use  any  that  were 
imperfect,  if  he  found  any  such,  but  to  send  them  to  the  shop 
for  repairs.  These  instructions  to  the  deceased  were  repeated 
from  time  to  time.  And  thus  it  was  made  his  business  to 
examine  the  cars  and  see  that  imperfect  cars  were  not  used. 
Another  witness  called  on  the  part  of  the  defendant,  who  was 
its  agent,  having  charge  of  all  its  business  at  Poughkeepsiey 
testified  that  he  received  orders  from  the  defendant's  superin- 
tendent early  in  January,  1889,  to  be  sure  and  have  the  hopper 
bottoms  of  coal  cars  closed  before  they  were  sent  out  of  the 
yard,  because  there  were  so  many  of  them  being  broken  by 
the  men  wedging  them  out  and  breaking  the  chains,  and  he 
told  the  deceased  he  should  hold  him  responsible  to  have  those 
cars  when  they  were  broken  sent  to  the  shop,  and  have  none 
of  them  kept  in  the  yard.  This  evidence  is  uncontradicted, 
and  the  court  and  jury  had  no  right  to  disregard  it.  Thus  we 
have  this  state  of  facts :  That  the  deceased  knew  that  this  car 
was  imperfect ;  that  it  was  his  duty  not  to  use  it,  but  to  send 
it  to  the  shop  for  repairs;  that  it  was  his  especial  duty  to 
examine  the  cars  and  see  that  they  were  in  good  order,  and 
if  found  out  of  repair  not  to  use  them,  but  to  send  them 
to  the  shop.  In  negligent  disregard  of  his  duty  he  used 
this  car  and  was  injured,  and  it  is  entirely  clear,  therefore, 
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that  the  consequences  of  that  injury  cannot  be  visited  upon 
the  defendant. 

"  The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event." 

Robert  F,  Wilkinson  for  appellant. 

John  IlacJcett  for  respondent. 

Earl,  Ch.  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 

Philip  Goldberg,  Respondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  defendant's  negligence,  these  facts  appeared:  Plaintiff  alighted  from 
one  of  defendant's  trains  at  a  depot,  on  the  side  of  the  train  away  from 
the  depot,  and  in  passing  over  another  track  was  struck  by  the  engine 
of  another  train  and  injured.  The  bell  of  the  engine  was  ringing,  and 
the  train  was  moving  at  a  speed  not  exceeding  two  or  three  miles  an 
hour.  Neither  the  engineer  nor  the  fireman  saw  the  plaintiff,  and  he 
testified  that  he  did  not  see  the  train  because  of  the  steam  from  the 
engine  of  the  other  train  obstructing  his  vision.  The  train  from  whence 
plaintiff  alighted  had  started  from  the  depot  before  the  trains  met. 
Hddf  that  the  evidence  failed  to  show  any  negligence  on  defendant's 
part,  and  so  that  the  submission  of  the  question  to  the  jury  was  error. 

Also  hM,  that  a  rule  of  the  defendant  prohibiting  trains  from  approach- 
ing stations  when  other  trains  are  discharging  their  passengers,  had  no 
application,  as  the  train  from  whence  plaintiff  alighted  had  discharged 
its  passengers  and  both  trains  were  moving. 

(Argued  March  24,  1892;  decided  April  12, 1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  2,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff  while  crossing  defendant's  tracks. 

The  following  is  the  opinion  in  full : 

"We  are  unable  to  find  any  evidence  in  the  case  justifying 
a  finding  of  negligence  on  the  part  of  the  defendant.  The 
south-bound  train,  which  struck  the  plaintiff,  approached  the 
SicKELs— Vol.  LXXXVIIL        71 
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station  under  full  control,  with  bell  ringing,  and  moving,  accord- 
ing to  the  undisputed  evidence,  at  a  speed  not  exceeding  two 
»or  three  miles  an  hour.  The  north-bound  train,  from  which 
^he  plaintiff  had  alighted,  had  started  from  the  station  before 
the  trains  met,  after  discharging  and  receiving  its  passengers, 
and  the  engines  of  the  two  trains  passed  each  other  at  least 
one  hundred  feet  north  of  the  point  of  the  accident.  Kule  110 
prohibits  trains  from  approaching  stations  when  other  trains 
are  discharging  their  passengers.  This  rule  was  not  violated 
by  the  engineer  of  the  south-bound  train.  This  rule  has  no 
supplication  when  both  trains  are  moving. 

^'  Neither  the  engineer  nor  the  fireman  of  tlie  south-bound 
train  saw  the  plaintiff.  If,  as  the  plaintiff  claims,  he  could 
not  see  the  south-bound  train  by  reason  of  the  steam  from  the 
•  engine  of  the  north-bound  train  obstructing  liis  vision,  there 
«can  be  no  inference  that  the  engineer  and  firemen  of  the 
s«outh-bound  train  saw,  or  could  have  seen,  the  plaintiff.  The 
train  on  which  the  plaintiff  had  taken  passage  ran  on  the  east 
»of  the  three  tracks,  the  one  nearest  the  station.  Instead  of 
.alighting  on  the  east  side  where  the  station  and  platform  were, 
lie,  for  his  own  convenience,  to  reach  the  dock  on  the  river, 
alighted  on  the  west  side,  and  to  reach  the  dock  was  obliged 
to  pass  over  two  tracks  between  that  point  and  the  river,  and 
was  struck  by  the  engine  of  a  train  on  the  west  tracks.  The 
trainmen  were  instructed  to  require  passengers  arriving  at  the 
station  to  leave  the  train  on  the  east  side,  but  passengers  some- 
times got  off  on  the  west  side.  It  was  shown  that  the  employes 
of  the  company  were  accustomed  to  prevent  their  doing  so 
•when  they  observed  passengers  attempting  to  get  off  on  that  side. 

*^  The  jury  have  found  that  the  plaintiff  was  free  from  con- 
tributory negligence  against  what  seems  to  be  the  great  pre- 
ponderance of  evidence.  But  conceding  that  there  was  a 
<juestion  for  the  jury,  we  think  the  judgment  should  be 
reversed  for  want  of  any  proof  of  the  defendant's  negligence. 
The  trainmen  violated  no  rule.  They  were  not  in  fault  for 
not  seeing  the  plaintiff,  as  must  be  assumed  upon  the  plaintifFs 
own  theory  of  the  situation.  The  great  probability  is  that  the 
plaintiff  attempted  to  run  across  the  tracks  in  advance  of  the 
'train,  or  blindly  proceeded  without  looking.     But  on  his  own 
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version  of  the  circumstances,  taken  in  connection  with  the 
uncontradicted  facts  as  to  the  management  of  the  south-bound 
train,  the  plaintiff  did  not  make  out  a  cause  of  action. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted." 

Hamilon  Harris  for  appellant 

William  Riley  for  respondent 

Andrews,  J.,  reads  for  reversal 

All  concur. 

Judgment  reversed. 


Ida  G.  Richardson,  by  Guardian,  etc.,  Bespondent,  v.  The 
New  York  Central  and  Hudson  Bjver  Railroad  Com- 
pany, Appellant. 

(Argued  March  25,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict^  and  affirmed  an  order 
denying  a  motion  for  a  new  triaL 

J.  W.  DunweU  for  appellant. 

John  GiUette  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. . 


Martha  Bennett,  by  Guardian  ad  Litem,  Respondent,  v.  The 
New  York  Central  and  Hudson  Biver  Rulroad  Com 
PANT,  Appellant. 

(Argued  March  25,  1892;  decided  AprU  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1891,  which  affirmed  an  order  of  the  trial 
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court  denying  a  motion  for  a  new  trial,  and  ordered  judgment 
for  plaintiff  on  a  verdict. 

J.  W.  DunweU  for  appellant, 

John  Gillette  for  respondent. 

Agree  to  aflBrra ;  no  opinion. 
All  concm*. 
Judgment  afSrmed. 

■ 

Freperick  Beiermeister,  Jr.,  et  al.,  Appellants,  v.  The  Cmr 
OP  London  Fire  Insurance  Company,  Ilespondent. 

(Argued  March  25,  1892;  decided  April  12,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  17,  1891,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of' the  court  on  trial  at 
Circuit. 

George  B.  Wellington  for  appellants, 

a 

C,  S.  Lester  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Maynard,  J.,  not  voting. 

Judgment  affirmed. 


144  388       Baldwin's  Bank  of  Penn  Yan,  Appellant,  v.  John  H.  Butler, 

Impleaded,  etc.,  Kespondent. 

This  court  has  no  jurisdiction  to  entertain  an  appeal  from  an  order  grant- 
ing or  refusing  a  new  trial  upon  the  facts,  in  a  case  tried  by  a  juiy. 

(Submitted  March  25,  1892;  decided  April  12,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  June,  1891,  which  modified,  and  affirmed  as  modified,  an 
order  made  at  Circuit  granting  to  defendant  a  new  trial  upon 
the  minutes  after  a  verdict  had  been  rendered  in  favor  of 
plaintiff. 
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The  following  is  the  opinion  in  full : 

"  Ifc  was  said  in  Yovaig  v.  Da/vis  (30  N.  Y.  134)  that  ^  it  is  the 
in7ariable  practice  of  this  court  not  to  review  orders  made  by 
the  Supreme  Court  granting  new  trials  on  the  ground  that  the 
verdict  was  either  against  evidence  or  against  the  weight  of 
evidence.'  It  has  since  been  repeatedly  held  that  the  jurisdic- 
tion conferred  on  this  court  to  entertain  appeals  from  orders 
granting  or  refusing  new  trials,  is  inapplicable  to  jury  cases 
where  the  order  was  made  upon  the  facts.  The  General  Term 
may  review  an  order  in  such  a  case,  but  there  the  right  of 
review  ends.  This  is  an  appeal  from  an  order  of  the  General 
Term  affirming  an  order  of  the  trial  judge,  setting  aside  a  ver- 
dict and  granting  a  new  trial  on  the  merits  on  the  ground  that 
the  verdict  was  against  evidence.  The  order  was  not  a  finc^ 
order.  No  exception  was  or  could  be  taken  to  the  decision  of 
the  trial  judge,  and  this  court  deals  with  exceptions  only, 
unless  otherwise  expressly  provided  in  the  Code.  The  cases 
are  decisive  against  the  right  of  appeal  to  this  court  in  a  case 
like  this.  {Folger  v.  Fitzhugh,  41  N.  Y.  228 ;  Wright  v. 
Hunter^  46  id.  409;  Campbell  v.  Pagey  60  id,  658 ;  Stcmda/rd 
OU  Co.  V.  A.  Ins.  Co.,  79  id.  507.) 

"  The  appeal  should  be  dismissed  for  want  of  jurisdiction." 

M.  A.  Leary  for  appellant. 

John  Gillette  for  respondent. 

Andbews,  J.,  reads  for  dismissal  of  appeal 

All  concur. 

Appeal  dismissed. 

The  People  of  the  State  of  New  York,  Respondent,  v* 
The  Milk  Exchange  (Limited),  Appellant, 

Where  it  appears  that  a  corporation  has  never  exercised  its  powers  or  fran- 
chises and  that  such  non-user  is  willful  and  without  Justification;  also, 
that  its  officers  have  conspired  to  do  other  and  illegal  acts  under  cover 
of  the  corporation,  an  action  is  maintainable  by  the  attorney-general 
under  leave  of  the  court  to  dissolve  the  corporation,  although  it  is  a 
private  corporation. 

(Argued  April  11,  1892;  decided  April  19,  1892.) 
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Appeal  f  Pom  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  September  8,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  dissolve  defendant,  a  domestic 
corporation.  The  complaint  after  setting  forth  tliat  defendant 
was  incorporated  for  the  purpose  of  buying  and  selling  milk, 
the  purchase  of  dairies  and  the  sale  of  milk  to  dealers,  allied 
that  defendant  had  from  the  date  of  its  incorporation  failed  to 
act  as  a  corporation  for  the  purposes  embraced  in  its  charter,  and 
set  forth  in  the  statement  in  the  certificate  filed,  or  for  any  law- 
ful purpose,  and  was  fraudulently  and  unlawfully  incorporated 
fpr  purposes  other  than  those  named  in  said  certificate  in  pur- 
suance of  a  fraudulent,  unlawful  and  corrupt  combination  and 
scheme  on  the  part  of  the  milk  dealers  in  New  York  city  to  con- 
trol the  price  of  milk ;  that  its  stockholders  comprise  all  the  prin- 
cipal milk  dealers  in  said  city  and  the  owners  of  the  principal 
creameries  in  the  state ;  that  the  by-laws  enacted  by  them,  under 
which  the  directors  are  authorized  to  fix  the  standard  of  market 
price  at  which  the  milk  shall  be  purchased  by  the  individual 
stockholders,  provide  that  in  case  of  a  failure  by  any  of  such 
stockholders  to  abide  by  the  provisions  of  said  by-laws  or  the 
price  of  milk  so  fixed  by  said  board  of  directors,  the  latter  are 
given  power  to  declare  the  stock  of  any  such  stockholders 
forfeited;  that  said  board  has  since  the  incorporation  of 
defendant  fixed  and  controlled  the  price  of  milk,  but  that 
defendant  has  not  engaged  in  any  business  authorized  by  its 
charter,  and  has  declared  no  dividends,  but  its  sole  business  has 
been  to  control  and  fix  the  market  price  at  which  milk  shall  be 
bought  and  sold ;  that  the  purpose  of  said  corporation  is  to 
strangle  competition  and  to  secure  control  of  milk  and  its  sale, 
and  enhance  the  price  to  the  consumers.  The  complaint  also 
alleged  that  defendant  had  unlawfully  employed  agents  to 
prevent  the  sale  of  milk  by  persons  not  stockholders,  and  had 
unlawfully  combined  and  confederated  with  its  stockholders 
and  directors  to  limit  and  lessen  the  supply  of  milk  in  market 
in  New  York  city  with  intent  to  create  a  monopoly,  destroy 
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general  competition  and  enhance  the  price  of  milk  to  the 
consumer. 

A  second  count  in  the  complaint  further  alleged  that  defend- 
ant had  on  certain  dates  unlawfully  fixed  the  price  of  milk. 

The  following  is  the  opinion  in  full : 

"  The  •defendant  demurs  to  the  entire  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  A  separate  demurrer  is  also  interposed  to 
hoth  the  first  and  the  second  counts,  on  the  ground  that  neither 
states  facts  sufficient  to  constitute  a  cause  of  action. 

^^  I  think  the  complaint  states  with  sufficient  fullness  and 
certainty  that  the  corporation  lias  never  exercised  its  powers 
or  franchises  since  it  was  incorporated,  and  that  such  failure 
or  non-user  was  willful  and  without  justification.  Upon  this 
point  the  general  allegations  of  conspiracy  to  do  other  and 
alleged  illegal  acts  under  cover  of  the  corporation,  are  suffi- 
cient to  show  that  the  failure  to  exercise  its  privileges  or  to  do 
the  business  for  which  it  was  formally  incoi^orated,  was  not 
such  a  failure  by  defendant  as  might  be  harmless  or  over- 
looked by  the  state,  but  constituted  within  all  decisions  a  proper 
ground  of  action  by  the  attorney-general  under  leave  of  the 
court,  for  the  purpose  of  obtaining  a  decree  dissolving  the 
company.  Although  it  is  a  private  corporation,  \^}iere  a  non- 
user  of  the  character  alleged  in  this  complaint  is  shown,  it  is 
to  the  public  interest  that  the  corporation  should  be  dissolved.. 
This  would  lead  to  the  affirmance  of  the  judgment  overruling 
the  demurrer  to  the  whole  complaint  There  is  enough  stated 
in  each  of  the  separate  causes  of  action  to  make  it  necessary  to 
overrule  the  demurrer  thereto  on  the  same  ground  as  is  taken 
in  disposing  of  the  demurrer  to  the  whole  complaint. 

"  The  second  cause  of  action  re-states  all  that  is  contained  in 
the  first,  and  adds  something  more  and  claims  the  whole  to 
constitute  a  separate  ground  of  forfeiture. 

"  The  second  count  shows  the  same  non-user  as  the  first,  but 
there  are  added  certain  other  allegations  as  to  unlawfully  fix- 
ing the  price  of  milk  and  unlawfully  limiting  the  suppljr 
thereof,  which  would  furnish  additional  reasons  for  the  forfeit- 
ure under  the  non-user  clause  in  the  statute.  These  might  be 
set  up  in  a  separate  count,  although  not  probably  necessary  in 
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order  to  permit  of  proof  being  given  in  regard  thereto  if  aet 
ap  in  the  first  count. 

"  It  is  claimed,  however,  that  these  allegations  of  unlawfully 
fixing  the  price  and  limiting  the  supply  of  milk  are  of  such  a 
nature  as  to  warrant  a  forfeiture  and  dissolution  in  and  of 
themselves.  It  might  be  said  that  if  these  acts  were%nlawful 
as  alleged,  then  the  defendant  had  no  right  to  perform  them. 
But  the  allegation  as  to  illegality  is  in  such  a  case  a  conclusion 
of  law,  and  not  admitted  by  the  demurrer.  Under  the  charter 
of  defendant,  they  might  be  claimed  to  be  unauthorized,  and 
Iience  proper  to  be  alleged  as  acts  which  showed  the  character 
of  the  non-user  of  the  actual  franchises  given  by  the  charter, 
and  that  such  non-user  was  willful  ariTl  wrong,  and,  therefore, 
it  was  good  ground  for  enforcing  the  forfeiture. 

"  Whether  an  agreement  in  regard  to  the  price,  or  one  look- 
ing towards  the  limiting,  to  some  extent,  of  the  supply  of  an 
mrticle  must  necessarily  be  illegal  under  any  and  all  circum- 
stances, we  do  not  decide  upon  this  demurrer.  The  proper 
determination  of  such  a  question  will  be  the  more  easily  arrived 
at  after  a  trial,  when  the  evidence  is  in  and  the  facts  and  infer- 
ences therefrom  duly  found,  and  after  opportunity  for  full  dis- 
cussion thereon  has  been  given  to  all  sides. 

"  It  is  one  of  great  importance,  involving  the  right  to  agree 
as  to  price,  or  as  to  the  limitation  of  the  supply  of  an  article 
under  any  circumstances,  and  we  think  it  better  to  leave  such 
question  untouched  by  this  decision. 

^  As  each  count  in  the  complaint  states  a  good  cause  of 
action,  the  judgment  must  be  affirmed,  with  costs,  with  leave 
to  defendant  to  answer  on  payment  of  costs,  etc." 

Alfred  Ely  for  appellant 

8.  TT.  Eosendale^  AUomey-Generaly  for  reBpondent 

Peokham,  J.,  reads  for  affirmance. 

All  concur,  except  Maynabd,  J.,  not  sitting. 

Judgment  affirmed. 
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The  People  ex  rel.  George  Wren,  Appellant,  v.  Adolph      |u6    es  ._ 
GoETTiNG,  Police  Justice,  etc..  Respondent.  idi68  218 

The  title  of  one  claiming  i\  public  office  filled  by  another,  holding  under  ^^g   285 

color  of  right,  may  not  be  determined  in  a  mandamus  proceeding,  where  183^669 

the  queStion  of  title  turns  upon  a  construction  of  statutory  provisions        |    161   511 
which  are  not  entirely  clear  and  unambiguous. 

Jt  semis,  the  appropriate  and  sufficient  remedy  is  by  information  in  the 
nature  of  a  quo  warranto. 

(Argued  April  11,  1892;  decided  April  19,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  ill  the  second  judicial  department,  made  February  11, 
1890,  which  affirmed  an  order  of  Special  Term  denying,  a 
motion  for  a  peremptory  writ  of  mandamus. 

Tlie  following  is  the  opinion  in  full : 

"  The  relator  was  appointed  in  1881  clerk  of  the  Police 
Court  of  the  third  judicial  district  in  the  city  of  Brooklyn. 
In  1889  he  was  removed  by  the  respondent,  the  police  justice 
assigned  to  that  court,  and  one  Degnan  was  appointed  clerk  in 
his  stead.  The  relator  then  brought  the  present  proceeding 
against  the  police  justice  to  compel  him,  by  writ  of  mandamus, 
to  recognize  the  relator  as  the  clerk  of  said  court  *  and  as  the 
person  entitled  to  hold  said  office  and  to  pennit  him  and  him 
only  to  perform  the  duties  of  such  clerkship  and  have  the 
benefits  and  emoluments  thereof.'  The  court  below  denied 
the  application  for  the  writ  on  the  merits.  The  relator  had 
•claimed  tliat,  as  an  honorably-discharged  soldier  of  the  late 
war  of  the  Kebellion,  he  could  not  be  removed  except  for  good 
<jause  shown  after  a  hearing  had,  and  held  his  position  for  and 
during  good  behavior,  relying  upon  the  provisions  of  section 
299,  title  XXII  of  chapter  583  of  the  Laws  of  1888.  Justice 
Cullen,  before  whom  the  matter  came,  considered  that  these  • 

provisions  did  not  apply  to  the  case  of  one  whose  position  was 
that  of  a  chief  clerk  of  any  official,  and  that  the  relator's 
office  amounted  to  that. 

"  There  is,  however,  this  insuperable  objection  to  the  main- 
teuQ^nce  of  this  proceeding  by  the  appellant,  that  mandamus  is 
not  the  proper  remedy  in  such  a  case.     The  office  claimed  is 
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filled  by  another  person,  holding  under  color  of  right,  and  the 
question  of  the  title  to  the  office  turns  upon  the  construction 
of  statutory  provisions.  It  would  be  highly  inappropriate  to 
determine  such  a  question  in  a  mandamus  proceeding.  The 
appropriate  remedy,  and  an  adequate  one,  is  by  information  in 
the  nature  of  quo  warranto,  in  which  proceeding  the  incum- 
bent of  the  office  can  be  heard  in  his  own  behalf  upon  the 
disputed  question.  The  rule  must  be  regarded  as  well  estab- 
lished by  frequent  decisions  in  the  courts  of  this  state  that  tJie 
writ  of  mandamus  should  be  refused  to  aid  the  admission  of  & 
claimant  into  an  office  already  filled  under  color  of  law  and 
when  the  title  to  it  presents  a  disputable  question.  {People  y. 
Stevens^  5  Hill,  616 ;  PeopU  ex  reh  Dolan  v.  Lane^  55  N.  Y. 
2f  7 ;  Matter  of  Gardrver^  ^%  id.  467 ;  NichoU  v.  MacLeariy 
101  id.  527.)  High,  in  his  work  on  Extraordinary  Reme- 
dies (§  49),  considers  such  a  rule  to  be  ^  established  by  an  over- 
whelming current  of  authority.' 

"  In  Matter  of  Gardiner  («w^»a),  it  wafi  said  by  Miller,  J., 
in  the  discussion  of  the  question  as  to  the  proper  remedy  in 
this  state  for  a  party  who  claims  title  to  an  office  where  it  was 
filled  by  another  that '  it  was  settled  at  a  very  early  period  in 
its  judicial  history  that  where  a  person  is  already  an  officer  by 
color  of  right,  the  court  will  not  grant  a  mandanms  to  admit 
another  person  who  claims  to  have  been  duly  elected,  and  that 
the  proper  remedy  is  by  an  information  in  the  nature  of  a  quo 
warmnto.* 

"  In  NichoU  V.  MacLea/n  {&iipra\  Andrews,  J.,  delivering 
the  opinion  of  the  court,  when  discussing  the  question  of 
remedy  by  a  proceeding  quo  warranto,  or  as  it  is  since  the 
Code,  by  a  direct  action  in  the  nature  of  such  instituted  by  the 
attorney-general,  said  :  '  The  courts  held  that  they  would  not 
at  the  instance  of  a  person,  out  of  possession  of  an  office,  try 
tlie  title  to  the  office  by  mandamus  or  other  proceeding,  but 
would  leave  him  to  his  remedy  by  information,  and  it  has  been 
said  in  several  cases  that  the  title  could  only  be  tried  in  that 
proceding.'  The  learned  judge  cited,  in  support  of  these 
views,  the  cases  of  People  v.  Stevens  (5  Hill,  616) ;  People  v. 
Vail  (20  Wend.)  12 ;  P^(?/>/«  ex  rel  v.  Ferris  (76  N.  Y.  326), 
and  People  ex  rel,  v.  Zane  (55  id.  217). 


CAUSES  NOT  REPORTED  IN  FULL.        571 

"  In  the  present  case,  the  office  claimed  is  one  created  by 
the  charter  of  the  city  of  Brooklyn  (Laws  of  1888,  chap.  583), 
and  is  filled,  as  the  act  dii-ects  it  to  be  done,  by  the  appoint- 
ment of  the  police  justice.  It  is  a  statutory  office  and  the 
incumbent  derives  his  authority  to  perform  its  functions  and 
his  right  to  its  emoluments  from  the  provisions  of  the  statute. 
A  decision  upon  the  right  of  this  claimant  necessarily  involves 
the  construction  and  effect  which  should  be  given  to  the  pro- 
visions of  the  Brooklyn  charter  and  to  tlie  general  enactment 
upon  the  subject,  of  the  preference  to  and  the  tenure  of  office 
in  the  cases  of  veterans  of  the  late  war.  The  general  enact- 
ment was  made  earlier  in  1888  (Chap.  119,  Laws  of  1888) 
than  the  passage  of  the  Brooklyn  charter,  and  contained  this 
excepting  clause,  namely :  *  This  provision  shall  not  be  con- 
strued to  apply  to  the  position  of  *  *  *  chief  clerk 
*  *  *  or  to  any  other  person  holding  a  confidential  rela- 
tion to  tlie  appointing  officer.'  The  appellant's  contention  is 
that  the  provisions  of  the  Brooklyn  charter,  in  the  particular 
respect  discussed,  being  those  of  a  later  enactment  by  the  legis- 
lature of  1888,  alone  control  and  were  a  re-enactment  of  a 
epecial  law  of  1887,  which  the  general  act  had  not  repealed. 
His  counsel  argues,  therefore,  that  the  relator  was  the  legal 
clerk,  and  that  the  justice's  removal  was  a  void  act.  He  fur- 
ther contends  that,  if  the  general  act  is  applicable  to  Brooklyn, 
the  relator  does  not  come  within  its  proviso,  excepting  chief 
clerks,  etc,  from  the  operation  of  the  law.  These  are  ques- 
tions admitting  of  more  or  less  serious  argument  and  to  them 
might  be  added  a  question  as  to  the  applicability  of  the  pro- 
vision in  the  Brooklyn  charter  to  the  particular  office,  upon  the 
assumption  that  the  proviso  in  the  general  law  does  not  control 
that  provision  of  the  charter.  A  possible  ambiguity  may  be 
claimed  to  arise  from  the  reference  in  the  Brooklyn  charter 
provision  to  '  persons  holding  positions,'  when  considered  in 
connection  with  an  office  created  and  filled  by  the  tenns  of  the 
statute. 

"  In  Pectple  ex  rel.  Dolun  v.  La/ne  {suprd)^  the  relator  was 
assistant  clerk  of  the  District  Court  of  the  city  of  New  York. 
The  justice,  claiming  to  possess  the  requisite  power  to  do  so, 
removed  him  and  appointed  another  to  the  office.     Subse- 
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qnently,  the  relator  applied  for  a  mandamius  compelling  the 
defendant  to  make  and  deliver  a  certificate  for  the  payment  of 
his  salary  for  a  certain  month.  The  Special  Term  denied  the 
appHcation,  but  the  General  Term  reversed  its  order  and 
•directed  the  mandamus.  On  appeal  to  this  court,  it  was  there 
considered  that  mandamus  was  not  the  proper  remedy. 
Kapallo,  J.,  who  spoke  for  the  court,  said  that  the  exclusion 
of  the  relator  from  the  office  and  the  installation  of  another 
person  therein  was  done  under  color  of  law,  and  that  the  legal- 
ity of  these  acts  '  depends  upon  the  construction  of  a  statute, 
iramed  in  such  ambiguous  language  as  to  render  its  interpreta- 
tion difficult  *  *  *.  Under  these  circumstances,  the  title 
to  the  office  should  not  be  determined  in  a  proceeding  by  man- 
<lamus  *  *  *  to  which  proceeding  the  person  in  posses- 
fiion  and  interested  in  maintaining  his  right  thereto  is  not  a 
party.'  Again  he  said :  '  Indeed,  it  is  doubtful  whether  the 
title  to  an  office  ought  ever  to  be  tried  collaterally  on  proceed- 
ings by  mandamus  instituted  in  behalf  of  a  party  out  of  pes- 
session.    {People  v.  Stevens^  6  Hill,  616,  627.) ' 

'^  In  that  case  the  question  was,  in  a  respect,  similar  to  the 
one  here,  inasmuch  as  it  turned  upon  the  power  of  the  justice, 
under  an  act  (Chap.  438,  Laws  of  1872),  to  appoint  as  he  did, 
and  its  decision  required  a  construction  of  the  language  of 
the  law. 

"  Here  we  are  confronted  with  grave  questions  relating  to 
the  operation  and  effect  of  different  statutes,  and  the  con- 
struction of  the  language  of  a  law  upon  which  judicial  minds 
may  fairly  differ,  and  upon  the  determination  of  which 
depends  the  right  of  a  party  holding  a  statutory  office  de  facto 
and  under  color  of  right  to  remain  in  possession.  My  convic- 
tion is  that  the  proceeding  should  not  have  been  entertained, 
.and  that  the  court  below  should  have  left  the  claimant  to  his 
action  in  the  nature  of  quo  warranto,  in  which  the  incumbent 
of  the  office  could  be  heard  in  defense  of  his  rights. 

^^For  these  reasons  the  order  appealed  from  should  be 
affirmed,  with  costs." 

William  J,  Gaynor  for  appellant. 

Almet  F.  JenJcs  for  respondent 
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Gray,  J.,  reads  for  affirmance. 
All  concur. 
Order  affirmed. 


Warren  Eobevelt,  Respondent,  v.  Alexander  McGraw, 

Appellant. 

(Argued  April  11.  18d2;  decided  April  26,  1892.) 

AppeaL  from  order  of  the  Greneral  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  October  10, 1891,  which 
affirmed  an  order  of  Special  Term  granting  a  motion  for  a 
reference  and  appointing  a  referee. 

John  Brooks  Zeamtt  for  appellant. 

William  O,  Bvssey  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People  ex  rel.  Alice  Stobo,  Respondent,  v,  Jai^es  S.      Jto^ose 
Eadie,  as  President,  etc.,  et  al.,  Appellants,  ^ 

(Argued  April  11,  1892;  decided  April  26,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  18, 1892, 
which  affirmed  an  order  of  Special  Term  directing  a  peremp- 
tory writ  of  mandamus  to  issue. 

Lerriud  Skidmore  for  appellants* 

James  J,  Alien  for  respondent 

Agree  to  affirm  on  opinion  below. 
All  concur,  except  Gray  J.,  dissenting. 
Order  affirmed. 
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Frank  Work  et  al.,  Appellants,  v.   Dudley   Tibbit9> 
Impleaded,  etc.,  et  al.,  Respondents. 

<Argiied  April  11,  18»2;  decided  April  26,  1892.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  13 
1891,  which  reversed  an  order  denying  a  motion  to  vacate 
and  set  aside  a  judgment  recovered  by  the  plaintiflfs  hereiB, 
and  directed  that  such  judgment  should  be  set  aside  as  to  the 
defendant  Tibbits  unless  plaintiffs  would  consent  to  doduct 
from  their  judgment  $^,538.75,  in  which  case  the  order  is 

affirmed. 

* 

7^.  K  Marhulry  for  appellants. 

Esek  Cowen  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Luz  Diaz  Goviif,  Respondent,  v,  Luciana  Govin  Miranda 

et  al..  Appellants. 

(Argued  April  11,  1892;  decided  April  26,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oourt  in  the  first  judicial  department,  made  February  18, 1892, 
which  reversed  an  order  of  Special  Term  denying  a  motion 
by  plaintiff  to  set  aside  an  order  requiring  her  examination 
before  trial. 

Edward  K.  Jones  for  appellants. 

Benjamin  N.  Cardoso  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Catherine  Wynn.   Respondent,  v.  The  Central  Park,         133  "^575 
^'oRTH  AND  East  River  Railroad  Company,  Appellant.        I  156  6i5i 

183    676 

jl62      80 

It  seems,  where  an  employe  of  a  railroad  company  is  confronted  with  a         162     62 

sudden  emergency,  the  failure  on  his  part  to  exercise  the  best  judgment 
the  case  renders  possible  does  not  establish  lack  of  care  and  skill  on  his 
part. 
Plaintiff  was  a  passenger  upon  one  of  defendant's  street  cars.  When 
upon  a  down  grade  the  driver  applied  the  brake  to  check  its  speed,  the 
chain  broke  and  the  car  collided  with  another  ahead  and  plaintiff  was 
injured.  In  an  action  to  recover  damages,  it  appeared  undisputedly 
that  the  driver  did  all  that  could  be  done  after  the  chain  broke  to  prevent 
an  accident  and  remained  at  his  post  until  his  car  was  within  four  feet  of 
the  one  in  front.  There  was  no  evidence  tending  to  show  that  the  driver 
was  not  entirely  fit  for  the  position,  or  that  he  at  any  time  had  failed  to 
use  proper  care.  The  trial  court,  in  the  charge,  left  it  to  the  j  ury  to  deter- 
mine whether  defendant  employed  skillful  servants  on  the  car  and 
whether  it  was  managed  by  the  driver  with  proper  care  and  skill. 
Held,  error;  that  conceding  the  fact  that  the  driver  in  handling  the 
brake  used  more  force  than  was  absolutely  necessary  to  check  the  speed 
of  the  car,  this  did  not  authorize  the  submission  of  the  question  of  lack 
of  skill  or  negligence;  nor  did  the  fact  that  the  driver  did  not  shout  to 
the  driver  of  the  forward  car,  at  least  in  the  absence  of  evidence  that 
this  would  have  been  of  service  in  preventing  the  injury. 

(Argued  April  13,  1892;  decided  April  26,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  January  5,  1891,  which  affirmed  a  judg- 
ment in  favor  of  plaintiflE  entered  upon  a  verdict  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff  while  a  passenger  on  one  of  defendant's 
cars. 

The  car  was  on  a  down  grade,  and  the  driver,  to  check  its 
speed,  applied  the  brake,  when  the  brake  chain  broke,  the 
horses  became  unmanageable  and  the  car,  after  running  some 
distance  by  its  own  weight,  collided  with  a  car  standing  upon 
the  track  and  plaintiff  was  thrown  from  her  seat  and  received 
the  injuries  complained  of. 

The  following  is  the  opinion  in  full : 
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"  In  his  charge  to  the  jury,  the  learned  judge  left  it  to  that 
body  to  determine  whether  the  defendant  employed  skillful 
servants  on  the  ear  and  whether  the  car  was  managed  by  the 
driver  with  the  care  and  skill  which  the  law  required.  The 
defendant  excepted  to  the  submission  of  the  question  to  the 
jury,  whether  the  driver  managed  the  car  with  that  care  and 
skill  required  by  law  and  claimed  there  was  no  such  question 
in  the  case. 

**  We  have  looked  through  the  evidence  with  great  care  and 
have  come  to  the  conclusion  that  the  exception  must  prevail. 

'^  The  case  is  without  a  particle  of  evidence  tending  even 
remotely  to  the  point  that  there  was  the  least  want  of  care  or 
skill  in  the  management  of  the  car  by  the  driver  at  any  time. 
On  the  contrary,  the  proof  is  overwhelming  and  without  con- 
tradiction that  the  driver  did  everything  that  any  one  could 
have  done  to  prevent  the  accident  from  the  moment  that  the 
chain  broke.  He  remained  at  his  post  on  the  front  platform 
up  to  the  time  when  he  was  within  about  four  feet  of  the  car 
in  front  of  him,  and  only  jumped  off  at  the  last  moment,  and 
when  to  have  remained  would  have  resulted  in  his  own  serious 
injury,  without  furnishing  the  least  obstruction  to  the  collision, 
which  was  imminent,  and  which  happened  within  a  second  or 
two  after  he  had  jumped  off.  He  had  been  driving  cars  for 
this  defendant  for  a  year  or  two  prior  to  this  time,  and  had 
been  in  its  employ  some  time  prior  to  that  period.  The  case  is 
without  evidence  tending  to  show  that  he  was  not  an  entirely 
fit  man  for  the  position,  and  there  is  the  same  absence  of  any 
evidence  tending  to  show  that  he  did  not  use  the  necessary 
and  proper  degree  of  care  and  skill  at  all  times  on  that  trip 
and  up  to  the  time  of  the  collision.  When,  just  prior  to  the 
breaking  of  the  chain,  he  used  the  brake  two  or  three  times  to 
check  the  speed  of  the  car  on  account  of  the  driver  of  the 
weiss  beer  wagon  getting  on  the  track  in  front  of  him,  he  says 
he  was  entirely  unconscious  of  using  any  more  strength  upon 
the  brake  than  was  necessary  for  the  purpose  of  accomplishing 
his  object.  He  says  it  was  not  necessary,  and  that  he  does  not 
remember  that  he  did.  But  even  if  he  did  use  more  force 
than  was  necessary,  there  was  no  want  of  skill  in  that,  and  if 
the  chain  was  as  strong  as  it  was  intended  to  be,  and  the  par* 
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pose  of  its  use  called  for,  there  was  no  harm  or  injury  to  be 
apprehended  from  such  use.  It  would  be  improper  to  submit 
the  question  of  lack  of  skill  or  of  negligence  in  the  driver 
based  upon  evidence  that  he  had  used  more  force  in  handling 
the  brake  than  was  absolutely  necessary  to  check  the  speed  of 
the  car. 

"  At  any  rate,  there  was  no  evidence  that  he  did  do  so,  and  a 
jury  should  not  be  allowed  to  speculate  or  indulge  in  a  mere 
guess  upon  such  a  matter.  There  must  be  at  least  some  evi^ 
dence  upon  which  the  question  of  a  want  of  skill  can  be  based, 
and  here  there  was  none. 

"  The  plaintiff  argues  that  the  driver  should  have  shouted 
80  that  the  employes  upon  the  car  ahead  would  have  heard 
him  and  started  their  car,  and  thus  an  accident  would  have 
been  avoided.  The  occurrence  itself  was  accompanied  with 
great  noise,  so  as  to  naturally  attract  attention.  The  counsel 
himself  alludes  to  the  proof  that  there  was  so  much  noise  from 
the  runaway  car  as  to  cause  a  pedestrian  some  ways  off  to  hear 
it  and  turn  around  to  discover  the  reason.  The  case  is  bare 
of  any  evidence  that  shouting  would  have  been  of  the  least 
service  in  preventing  the  accident.  It  is  also  alleged  that  he 
should  have  turned  his  horses  out  at  right  angles  with  the 
rails,  and  thus  have  dragged  the  car  across  and  thrown  it  off 
the  track. 

Had  he  done  so  and  succeeded  in  overturning  the  car, 
considering  the  speed  the  car  then  had,  it  is  quite  likely 
that  a  worse  accident  would  have  occurred,  and  that  a  charge 
of  unskillfulness  or  negligence  on  the  part  of  the  driver  would 
have  had  much  to  sustain  it  under  such  facts.  These  are, 
however,  but  the  possible  actions  which  the  counsel  for  plains- 
tiff  thinks  now  might  have  been  performed  by  the  driver. 
There  is  no  evidence  to  show  that  they  would  even  probably 
have  been  effectual.  He  was  confronted  with  a  sudden  emer* 
gency,  and  we  cannot  now  say  that  his  action  was  not  the  best 
that  could  have  been  performed  under  the  circumstances* 
Even  a  failure  to  exercise  the  best  judgment  which  the  case 
rendered  possible  cannot  fairly  be  claimed  as  evidence  of  a 
lack  of  care  or  skill.  We  do  not,  however,  see  any  evidence 
that  in  fact  there  was  such  failure. 
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"  The  defendant  contends  there  was  no  evidence  of  negli- 
gence on  the  part  of  tlie  defendant  to  be  submitted  to  the 
jury. 

"  There  was  a  question  made  as  to  the  sufficiency  of  the 
inspection. 

"  The  happening  of  the  accident  of  the  nature  proved  in 
this  case  and  with  regard  to  a  passenger  on  the  defendant's 
ear,  was  enough  evidence  of  negligence  to  call  upon  defendant 
for  some  explanation.  The  witness,  who  was  called  to  prove 
the  inspection,  left  the  question  in  such  condition  as  to  its 
sufficiency,  that  it  was  proper  to  submit  it  to  the  jury.  The 
defendant  proved  by  one  of  its  witnesses,  who  had  for  many 
yeara  been  a  chain  manufacturer,  that,  in  the  case  of  a  wrought- 
iron  link,  it  was  not  possible  for  the  external  appearance  of 
the  iron  to  be  without  flaw,  and  yet  a  flaw  exist  in  the  center ; 
at  least  he  never  saw  it  in  wrouglit-iron,  and  he  had  been  in 
the  business  for  thirty-eight  years.  As  one  of  the  links  of 
this  wrought-iron  chain  did  in  fact  break  upon  this  occafiion 
and  was  lost,  and  as  the  chain  was  comparatively  a  new  one,  it 
might  be  inferred  that  it  broke  on  account  of  some  defect  or 
flaw  which  would  have  been  revealed  upon  a  more  minute 
inspection  than  seems  to  have  been  given.  The  inspector  said 
ke  did  not,  on  the  morning  in  question,  examine  the  chain 
minutely,  each  particular  link,  but  he  looked  the  whole  chain 
over  and  tested  its  strength  by  winding  it  up  several  times. 
Upon  this  evidence  we  think  it  was  a  fair  question  to  be  sub- 
mitted to  the  jury,  whether,  in  view  of  all  the  circumstances 
in  which  a  car  may  be  placed  when  running  on  its  ordinary 
trips  in  the  city,  a  more  extended  examination  was  called  for, 
or  was  indeed  practicable  in  the  exercise  of  proper  care  and 
diligence,  than  was  in  fact  given  to  the  chain  in  this  instance. 
We  do  not  say  the  defendant  was  guilty  of  negligence  in  this 
regard,  or  that  its  inspection  was  insufficient,  but  we  think  the 
question  whether  it  was  or  not  should  be  submitted  to  the 
triors  of  fact. 

"Alleged  error  in  regard  to  the  submission  of  the  question 
of  the  sufficiency  of  the  brake  appliance  as  regards  plan  and 
method  is  claimed  by  defendant.  The  evidence  seems  to  show 
there  was  no  question  for  the  jury  on  that  subject     The  brake 


CAUSES  NOT  REPOKTED  IN  FULL.        579 

appliance  seems  to  have  been  of  the  same  kind  as  that  in  gen- 
eral use  in  all  horse  railroad  companies,  and  to  have  been 
entirely  sutHcient  for  itf^  intended  use  as  to  plan  and  method. 
There  is  some  doubt  whether  the  court,  in  answer  to  defend- 
ant's requests  to  charge,  did  not  cure  any  error  that  may  have 
existed  in  the  main  charge  to  the  jury. 

"  Other  errors  are  alleged  as  to  the  admission  and  rejection 
of  evidence,  which  it  is  unnecessary  to  notice  au  they  may  not 
arise  upon  a  new  trial. 

"  For  the  erroneous  submission  of  the  question,  as  to  the 
skill  of  the  driver,  to  the  jury,  the  judgment  should  he 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event." 

ITenn/  Thompson  for  appellant. 

Charles  H.  Woodbury  for  respondent, 

Peckham,  J.,  reads  for  reversah 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  reversed. 

Chables  J,  QuI^'BY,  Appellant,  'v.  Edmund  H.  Cakhart  et  aL, 

Kespondents. 

In  an  action  upon  an  alleged  contract  on  the  part  of  defendants  to  pay  a 
note  executed  by  plaintiff,  the  complaint  alleged,  among  other  things, 
and  it  was  admitted,  that  plaintiff  was  a  merchant  in  the  habit  of  pur* 
chasing  goods  in  New  York  city  for  the  southern  market,  and  in  such 
business  had  for  many  years  purchased  goods  of  defendants  on  time 
and  consigned  them  for  sale  to  southern  parties,  plaintiff  being  allowed 
ten  per  cent  discount  from  the  price  of  the  goods.  Defendants  set  up  aa 
a  counter-claim  a  sale  by  defendants  to  plaintiff,  in  pursuance  of  this 
arrangement,  of  a  bill  of  goods  sent  to  a  Charleston  firm.  Plaintiff, 
however,  claimed  that,  prior  to  this  sale,  the  arrangement  had  been 
ended,  and  that  the  sale  was  to  the  Charleston  firm.  It  appeared  that 
an  action  was  brought  for  defendants'  benefit  against  the  Charleston 
firm,  in  which  they  claimed,  and  gave  evidence  tending  to  show,  that  the 
sale  was  directly  to  that  firm.  Held,  that,  w^hile  the  attitude  of  defend- 
ants in  that  action  was  strong  evidence  against  them  here,  they  were  not 
estopped  by  it,  as  plaintiff  was  not  a  party. 

Plaintiff  claimed  on  appeal  that,  it  being  held  that  he  was  the  purchaser, 
he  was  entitled  to  the  ten  per  cent  on  the  purchase-price.  No  such 
claim  was  made  or  referred  to  on  trial.  Held,  that  the  relief  asked  for 
could  not  be  given  here. 

(Argued  April  13,  1892;  decided  April  26,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
the  first  Monday  of  January,  1891,  which  affirmed  a  judgment 
in  favor  of  defendants,  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  $2,523.70  for  an  alleged 
violation  by  defendants  of  an  agreement  to  pay  a  note  given 
by  plaintiff. 

The  following  is  the  opinion  in  full : 

"  The  sole  question  in  this  case  is  whether  the  plaintiff 
became  legally  bound  to  pa^  the  defendants  for  goods  shipped 
by  them  to  a  mercantile  firm  in  Charleston,  South  Carolina^  in 
the  year  1884.  He  contends  that  he  stood,  at  most,  as  a  guar- 
antor for  the  payment  of  the  goods,  and  as  liis  agreement 
rested  wholly  in  parol  he  claims  that  it  was  void  and  not  bind- 
ing upon  him  under  the  Statute  of  Frauds. 

"  The  defendants,  on  the  contrary,  claim  that  the  goods  were 
sold  to  him  and  shipped  at  his  request  to  the  Charleston  firm 
and  that,  therefore,  there  was  an  original  liability  on  his  part 
to  pay  for  the  goods.  The  evidence  in  reference  to  the  matter 
is  very  conflicting,  and  it  is  quite  difficult  to  determine  from 
it  precisely  what  the  truth  is.  The  learned  trial  judge,  in  his 
charge  to  the  jury,  said :  *  I  confess  to  you  that  the  evidence 
is  very  conflicting.  It  is  impossible  to  reconcile  it  It  is 
almost  impossible  to  reconcile  one  witness'  testimony,  some 
parts  with  others.  But  such  as  it  is  you  must  consider  it  and 
try  to  come  to  some  conclusion  in  the  matter.'  But  the  issue 
between  the  parties  is  greatly  narrowed  by  the  allegation  in 
the  plaintiffs  complaint  that  he  '  was  a  merchant  and  in  the 
habit  of  purchasing  goods  in  the  city  of  New  York  for  the 
southern  market,  and  for  many  years  had  purchased  large 
quantities  of  goods  on  time  from  the  firm  of  Whitford  &  Co. 
(the  defendants),  and  consigned  the  same  for  sale  to  parties  in 
Charleston,  in  the  state  of  South  Carolina,'  and  sabetantially 
that  that  course  of  business  continued  to  March  5,  1884. 
These  allegations  were  admitted  by  the  answer,  and  there  was 
oral  evidence  to  confirm  them.  It  must,  therefore,  be  taken 
as  established  by  the  pleadings  and  proofs  that  for  many  yeara 
prior  to  the  5tli  day  of  March,  1884,  the  plaintiff  purchased 
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goods  upon  his  own  credit  from  the  defendants  and  shipped 
them  to  the  Charleston  firm ;  that  he  paid  the  defendants  for 
such  goods ;  that  they  allowed  him  a  discomit  of  ten  per  cent 
from  the  price  of  the  goods ;  that  he  sold  or  consigned  the 
goods  to  the  Charleston  firm  and  obtained  reimbursement  from 
it  with  a  profit  of  ten  per  cent.  He  claims  and  gave  evidence 
tending  to  show  tliat  on  the  fifth  day  of  March  he  went  to  the 
defendants  and  put  an  end  to  that  arrangement ;  that  he  then 
paid  them  the  balance  due  from  him  for  goods  thus  sold  and 
shipped  to  the  first  day  of  February  which,  according  to  the 
prior  arrangement  was  one  of  the  semi-annual  pay  days,  and 
that  he  substantially  notified  them  that  he  would  no  longer  be 
responsible  for  goods  shipped  to  the  Charleston  firm.  This 
evidence  on  the  part  of  the  plaintiff  the  defendants  contra- 
dicted by  evidence  on  their  part  They  gave  evidence  tend- 
ing to  show  that  they  did  not  on  the  fifth  day  of  March  receife 
any  such  notification  from  the  plaintiff  and  that  the  goods 
thereafter  were  shipped  just  as  they  had  been  before  and  under 
the  same  arrangement.  So  we  think  the  jury  could  find  upon 
the  evidence  that  the  goods  were  sold  to  the  plaintiff  and  upon 
his  credit. 

"  The  fact  that  the  goods  were  charged  to  the  Charleston 
firm  on  defendants'  books  is  not  conclusive  against  their  claim 
that  they  were  actually  sold  to  the  plaintiff.  They  gave  some 
evidence  tending  to  show  that  they  were  thus  charged  upon 
the  plaintiff's  request,  and  that  at  some  subsequent  time  they 
were  entered  in  the  account  against  him  by  an  understanding 
between  the  parties. 

^^  Subsequent  to  the  sale  of  these  goods  the  defendants  made 
a  general  assignment  for  the  benefit  of  their  creditors,  and  the 
assignee  brought  an  action  against  the  Charleston  firm  alleging 
a  sale  to  them  and  seeking  to  recover  from  them  the  amount 
due  after  crediting  upon  the  price  of  the  goods  the  money 
deposited  with  the  defendants  by  the  plaintiff,  which  is  now 
claimed  in  this  action.  It  appears  that  the  assignee  during 
the  pendency  of  that  action  was  discharged ;  that  after  his 
discharge  the  further  prosecution  of  the  action  was  conducted 
for  or  on  behalf  of  the  defendants,  and  that  on  the  trial  of 
that  action  they  gave  evidence  tending  to  show  that  the  sale 
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of  the  goods  was  directly  to  the  Charleston  firm.  It  is  quite 
clear  that  the  claim  in  that  Utigation  between  the  assignee  and 
the  Charleston  firm  was  inconsistent  with  the  claim  they  made 
npon  the  trial  of  this  action.  But  their  attitude  in  that  action 
does  not  conclude  them  in  this.  It  is  conceivable  and  possible 
that  they  actually  sold  the  goods  to  the  plaintiff  and  having 
delivered  them  to  the  Charleston  firm  that  they  should  seek  to 
recover  the  purchase-price  from  that  firm.  But  the  plaintiff 
cannot  have  the  benefit  of  the  adjudication  in  that  action,  as 
he  was  not  a  party  thereto.  The  attitude  of  the  defendants  in 
that  action  was  a  circumstance  strongly  bearing  upon  the  issues 
in  this  action.  The  doctrine  of  the  election  of  remedies  does  not 
apply,  and  as  to  the  plaintiff  the  defendants  are  not  estopped 
by  their  statements  or  action  in  the  Charleston  litigation.  They 
may  have  taken  a  false  position  in  that  action.  But  there  is 
no  rule  of  law  prohibiting  them  from  taking  what  they  claim 
to  be  the  true  position  in  this.  What  they  said  and  did  in 
that  action  bears  upon  their  good  faith  and  credit  in  this,  and 
can  have  no  other  effect,  and  while  it  has  a  strong  tendency  to 
bring  discredit  upon  their  contention  in  this  action,  still  upon 
all  the  very  conflicting  evidence  there  remained  questions  of 
fact  for  the  jury,  and  they  having  found  in  favor  of  the 
defendants,  we  are  concluded  by  their  verdict. 

"After  the  principal  charge  of  the  trial  judge,  tlie  defend* 
ants'  counsel  requested  him  to  charge  the  jury  ^  that  the  alle- 
gation in  the  complaint,  that  this  was  a  purchase  of  goods  from 
Carhart,  Whitford  &  Company,  and  the  admission  in  the 
answer  that  that  was  a  purchase  is  conclusive  on  that  question, 
and  the  jury  cannot  consider  any  other  evidence  —  that  that 
is  absolutely  conclusive,'  and  the  judge  so  charged.  The 
plaintiff's  counsel  now  complains  of  this  charge  as  erroneous. 
The  language  of  the  judge  was  not  strictly  accurate,  and  could 
be  so  construed  as  to  embody  error.  Ther^  was  no  allegation 
in  the  complaint  that  the  plaintiff  purchaseu  of  the  defendants 
the  goods  now  in  controversy  and  the  judge  could  not  have 
meant  that  there  was.  If  he  had  meant  that,  and  such  had 
been  his  construction  of  the  complaint,  he  should  have  noi^ 
suited  the  plaintiff,  or  directed  a  verdict  for  the  defendantB, 
and  nothing  would  have  been  left  for  litigation.    He  had  pre- 
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piously  stated  accurately  what  the  allegations  in  the  complaint 
were,  and  both  parties  and  tlie  jury  must  have  understood  the 
charge  to  have  reference  to  the  purchase  of  goods  before 
March  5,  1884,  as  alleged  m  the  complaint.  If  the  counsel 
for  the  plaintiff  supposed  that  there  was  danger  that  the  jury 
would  be  mislead  by  the  language  used,  he  should  have  asked 
to  have  it  made  more  explicit.  The  judge  did  not  eiT  in  hia 
view  of  the  law  that  an  allegation  made  in  the  complaint  and 
admitted  in  the  answer  absolutely  concluded  the  parties  in  the 
action. 

"The  claim  of  the  plaintiff  that  he  was  in  any  event  entitled 
to  recover  ten  per  cent  upon  the  price  of  the  goods  under  his 
contract  with  the  defendants  is  unfounded  If  he  had  paid  for 
the  goods  and  had  thus  performed  his  contract,  he  would  have 
been  entitled  to  the  allowance.  But  he  did  not  claim  this  ten 
per  cent  upon  the  trial.  There  was  no  ruling  upon  it,  and  it 
Was  in  no  way  mentioned  there.  He  can,  therefore,  claim  no 
relief  in  reference  thereto  upon  this  appeal. 

"  This  case  was  so  tried  and  the  evidence  was  so  confused 
and  conflicting  that  we  do  not  feel  certain  as  to  tlie  real  merits 
of  this  controversy.  It  was  incumbent  upon  the  plaintiff  here 
to  point  out  some  error  prejudicial  to  him.  In  this  we  think 
he  has  failed,  and  the  judgment  should  be  aflSrmed,  with  costs." 

William  P.  Fiero  for  appellant, 

Jra  D.  Warren  for  respondents. 

Earl,  Ch.  J,,  reads  for  aflirmance. 
All  concur. 
Judgment  affirmed. 


Frederick  Schneider,  Respondent,  v.  The  Second  Avenue 
Kailroad  Company  et  al.,  Appellants. 

Plaintiff,  a  passenger  in  one  of  the  cars  of  defendant,  the  S.  A.  R.  R.  Co., 
was  injured  by  a  collision  of  the  car  with  one  belonging  to  defendant, 
the  H.,  W.  8.  &  P.  F.  R.  R.  Co.,  whose  track  crossed  that  of  the  former 
company.  In  an  action  to  recover  damages  plaintiff's  evidence  was  to 
the  effect  that  the  driver  of  the  car  in  which  he  was  when  within  sixty* 
five  feet  of  the  crossing  of  the  two  tracks  could  see  the  other  track  west, 
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the  direction  the  car  thereon  was  approaching,  seTentj-fiye  feet  from 
the  intersection,  and  when  within  forty  feet  could  see  one  hundred  and 
forty  feet  west;  he  was  driving  at  about  six  miles  an  hour.  Held,  that 
the  question  as  to  the  negligence  of  the  driver,  in  not  stopping  the  car, 
was  properly  submitted  to  the  jury. 

Where  a  party,  by  his  own  negligence,  has  placed  himself  in  a  position  of 
peril,  and  being  called  upon  in  a  sudden  exigency  to  act,  mistakes  his 
best  course  through  an  error  in  judgment,  lie  is  not  thereby  relieved 
from  the  original  negligence,  if  it  appreciably  contributed  to  cause 
injury  to  another. 

The  claim  of  negligence  on  the  part  of  defendant,  the  H.,  W.  S.  &  P.  F. 
R.  R.  Co.,  was  an  insufficient  in.spection  of  the  running  gear  of  its  car, 
a  brake  rod  of  which  broke  because  of  a  defect  in  the  iron,  and  so  pre- 
vented the  stopping  of  the  car.  After  a  witness  on  its  part  had  testified 
as  to  the  mode  of  inspection,  a  witness  called  by  the  other  defendant 
testified  that  this  mode  of  examination  would  not  discover  a  latent 
defect.  Upon  cross^xamination  by  plaintiff  the  witness  was  permitted 
to  testify,  under  objection  and  exception  on  the  part  of  the  S.  A.  R.  R. 
Co.,  that  such  mode  of  examination  was  not  a  proper  one.     Held,  error. 

Also  held,  that  conceding  the  fact  that  the  inspection  made  was  insuf- 
ficient to  detect  the  particular  flaw,  it  did  not  follow  that  the  inspection 
was  not  adequate  to  discharge  the  duty  said  defendant  owed  to  others 
not  its  passengers. 

The  distinction  between  the  degree  of  care  a  carrier  of  passengers  owes  to 
its  passengers.,  and  that  it  owes  to  others  not  passengers,  pointed  out. 

(Argued  April  14,  1892;  decided  AprU  26,  1802.  \ 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  2,  1891,  which  affirmed  a  judgment  in  favor  of  plainti£F, 
entered  upon  a  verdict  and  also  affirmed  orders  denying 
notions  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
ireceived  by  plaintiff  while  a  passenger  on  a  car  of  the  Second 
Avenue  Railroad  Company,  through  a  collision  with  a  car  of 
the  Houston,  West  Street  and  Pavonia  Ferry  Railroad 
Company. 

The  following  is  the  opinion  in  full : 

"  There  was  ample  evidence  to  submit  to  the  jury  upon  the 
question  of  the  negligence  of  the  driver  of  the  Second  Avenue 
car.  lie  was  driving  south,  down  the  avenue,  at  the  ordinary 
rate  of  speed,  some  six  miles  an  hour.  The  track  of  the 
Houston  Street  Railroad  Company,  laid  through  36th  street, 
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crosses  Second  avenue,  and  the  cars  in  36th  street  run  only 
from  west  to  east. 

"  Upon  the  part  of  the  plaintiff  it  was  shown  by  a  witness 
who  had  made  the  measurements,  that  when  the  Second  avenue 
car  was  sixty-five  feet  north  of  the  north  rail  of  the  track  of 
the  36tli  street  road,  he  could  see  74  feet  west  of  the  intersec- 
tion of  the  two  sets  of  tracks,  and  when  40  feet  north  he  could 
see  140  feet  west,  and  when  31  feet  north  he  could  see  west  to 
Third  avenue. 

"  He  knew  that  cars  were  liable  to  come  from  the  west  at 
any  time  and  it  would  be  a  question  for  the  jury  whether  he 
ought  not  under  such  circumstances  to  so  reduce  the  speed  of 
his  horses  as  to  have  them  and  his  car  uhder  immediate  control 
in  case  of  any  exigency  requiring  him  to  check  instantly  the 
speed  of  the  car. 

"  It  would  seem  to  be  a  fair  question  for  a  jury  to  determine 
whether  the  driver  of  a  horse  car  is  not  guilty  of  negligence 
in  approaching  the  crossing  of  another  railroad  track  at  a  rate 
of  speed  which  would  not  enable  him  to  stop  his  car  almost 
instantly  upon  discovering  another  car  approaching  on  such 
track.  And  if  he  do  approach  at  such  a  slackened  rate  of 
speed,  it  would  also  be  a  question  for  the  jury  whether  he  was 
not  guilty  of  negligent  conduct  in  attempting  the  experiment 
of  crossing  in  front  of  the  other  car,  when  to  remain  where 
he  was  and  await  its  crossing  would  result  in  absolute  safety. 

"  The  driver  of  the  Second  avenue  car  testified  that  he  did 
not  see  the  approach  of  the  other  car  until  his  horses  were 
almost  upon  the  track  to  be  crossed.  The  evidence  on  the 
part  of  the  plaintiff  shows  that  if  he  had  looked  he  would  have 
seen  the  car  much  earlier.  It  is  not  claimed  he  must  look  only 
in  one  direction,  or  that  he  must  look  first  to  the  west  But 
at  some  point  of  time  when  looking  would  have  disclosed  the 
presence  of  the  other  car  he  ought  to  have  looked  and  his  rate 
of  speed  should  at  that  time  have  been  such  that  if  it  appeared 
in  the  slighest  degree  dangerous  to  go  aliead  he  would  have 
been  able  to  stop  and  permit  the  other  car  to  pass  his  own 
tracks  in  safety  before  himself  venturing  to  cross  the  other 
tracks.  It  may  very  well  be  that  after  the  driver  of  the 
Second  avenue  car  discovered  the  other  car  approaching,  he 
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did  all  he  could  to  itvoid  the  accident,  considering  his  nearness 
to  the  tracks  and  the  rate  of  speed  at  which  he  was  going. 
Upon  tlte  evidence  it  was  at  least  a  fair  question  for  the  jury 
to  say  whether  the  driver  oi  the  Second  avenue  car  was  not 
negligent  in  sooner  seeing  the  other  car,  or  in  driving  so  fast 
that  when  he  did  discover  it  tlie  best  thing  to  be  done  was  to 
endeavor  to  first  pa^s  the  other  tracks  by  increasing  still  more 
his  rate  of  speed.  The  lives  and  limbs  of  passengers  should 
not  be  hazarded  by  such  a  practice. 

"  We  think  there  was  no  error  in  submitting  to  the  jury  the 
question  of  the  negligence  of  the  Second  Avenue  company. 
If  the  party  by  his  own  negligence  has  placed  himself  in  a 
situation  of  peril,  and  being  called  upon  in  a  sudden  exigency 
to  act,  mistakes  his  best  course  through  an  error  in  judgment, 
he  is  not  thereby  relieved.  He  is  not  in  such  case  held  for  his 
error  in  judgment  in  failing  to  adopt  the  best  means  of  escap- 
ing from  a  sudden  peril,  but  he  is  liable  for  the  original  negli- 
gence which  placed  him  in  such  peril,  provided  that  negligence 
appreciably  contributed  to  the  happening  of  the  accident. 

''  The  judgment  as  to  the  Second  Avenue  company  defend- 
ant must  be  affirmed,  witli  costs. 

''As  to  the  Houston  Street  company  defendant,  other  con- 
siderations are  involved. 

"  One  charge  of  negligence  against  this  defendant  consisted 
in  an  alleged  insufficient  inspection  of  the  running  gear  of  the 
defendant's  car.  The  Houston  Street  company  defendant 
had  proved  how  the  inspection  was  made,  and  claimed  it  was 
sufficient,  and  that  the  reason  the  difficulty  in  the  iron  was  not 
discovered  was  because  it  was  a  latent  defect  or  flaw,  in  regard 
to  which  no  inspection  would  reveal  the  defect,  and  even  if 
some  kind  of  an  inspection  might  have  revealed  it,  the  inspec- 
tion as  proved  was  in  fact  sufficient.  In  order  to  show  negli- 
gence on  the  part  of  this  company  defendant  and  to  shift  the 
charge  from  its  own  shoulders,  the  Second  Avenue  road  called 
a  witness  who  swore  that  the  examination  of  the  cars  testified 
to  by  the  Houston  Street  company  defendant  would  not 
reveal  a  latent  flaw.  The  examination  spoken  of  was  by  get- 
ting down  on  the  hands  and  knees  of  the  examiner  and  looking 
at  the  gear  underneath  the  car.     Upon  the  cross^xamination. 
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by  the  plaintiff  the  witness  said  that  striking  the  iron  with  a 
hammer  and  sounding  it  and  examining  it  across  with  a 
hammer  would  reveal  such  a  defect  as  existed  in  this  iron.  It 
was  also  claimed  that  the  inspection  proved  was  not  such  as 
was  generally  in  use  by  railroad  companies  in  November,  1888, 
prior  to  this  accident. 

"  The  witness  was  then  asked  the  question  whether  that  was 
an  adequate  way  for  the  examination  of  these  rods.  This  waa 
objected  to  as  calling  for  the  conclusion  of  the  witness.  The 
objection  was  overruled  and  the  defendant  excepted.  The 
witness  answered  that  it  was  not.  Continuing  the  examination 
the  witness  was  asked  whether  this  sort  of  examination  as 
described  was  a  proper  and  adequate  examination,  and,  after 
objection  and  exception,  he  answered  it  was  not.  It  is  now 
contended  that  the  objection  was  not  specific  enough.  .Con- 
sidering the  objection  already  made  to  the  first  question  and 
those  made  to  this  (the  whole  being  part  of  one  subject),  we 
think  the  objection  was  specific  enough  to  raise  the  question 
of  the  admissibility  of  the  evidence  as  calling  for  the  opinion 
of  the  witness  upon  a  non-expert  subject. 

"  We  think  the  objections  should  have  been  sustained.  The 
witness  had  already  pronounced  his  opinion  upon  those  facts 
which  were  of  a  nature  to  permit  of  the  introduction  of  exj^ert 
evidence,  and  the  two  questions  above  stated  called  for  an 
opinion  upon  the  very  point  which  was  at  issue,  viz.,  the  suffi- 
ciency of  the  inspection,  and  the  decision  of  that  fact  depended 
upon  additional  considerations.  This  decision  put  the  witnesa 
in  the  place  of  the  jury  and  allowed  him  to  determine  whether 
the  defendant  had  or  had  not  made  an  adequate  inspection^ 
That  was  not  the  province  of  an  expert  witness  upon  the  ques- 
tion then  in  issue.  It  is  wholly  different  from  asking  an 
expert  witness  whether  a  vessel  was  properly  loaded.  Stating 
facts  showing  how  it  was  loaded  would  not  enable  anon-expert 
to  say  whether  such  loading  was  proper  or  improper.  That 
fact  could  only  be  proved  by  opinions  of  those  conversant 
with  such  matters,  and  such  an  opinion  could  not  be  formed 
by  one  who  was  not  an  expert  by  evidence  as  to  the  manner 
of  loading. 

"The  nile  of  liability  requires  a  carrier  of  passengers  to 
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exercise  the  greatest  diligence  to  secure  them  safe  transporta- 
tion. But  the  carrier  is  not  an  insurer  of  their  safety.  The 
plaintiff  was  not  a  passenger  of  the  Houston  Street  Company, 
and  hence  the  high  degree  of  vigilance  demanded  of  a  carrier 
was  not  demanded  in  this  case.  Whether  the  inspection 
which  the  defendant  proved  was  made  of  this  car  on  the  morn- 
ing of  and  preceding  the  accident,  fulfilled  the  duty  incmnbent 
upon  it  towards  third  parties,  was,  under  the  facts  in  this  case, 
a  question  for  the  jury  alone.  It  might  be  that  the  inspection 
actually  was  insufficient  to  detect  the  particular  flaw  in  the 
iron  which  the  defendant  gave  evidence  existed  therein.  Con- 
ceding such  fact,  it  did  not  follow  as  a  legal  conclusion  that 
the  inspection  was  not  adequate,  under  all  the  circumstances, 
to  amount  to  a  performance  of  the  auty  which  the  defendant 
owed  to  others  than  its  passengere.  To  decide  that  question 
involved  a  consideration  of  some  other  matters,  among  which 
-are  the  following  appearing  in  the  evidence :  The  brake-rod 
had  been  manufactured  by  a  proper  and  skillful  person;  it 
had  been  made  out  of  first-class  material,  possibly  not  the  best 
iron  in  the  world,  but  iron  that  was  regarded  as  entirely  fit  for 
its  proposed  use ;  it  had  been  in  actual  use  for  a  few  months 
and  had  fully  answered  all  the  requirements  of  its  position ; 
the  ordinary  and  average  time  for  the  use  of  such  a  rod  was 
several  years ;  it  was  inspected  on  the  morning  in  question  by 
a  man  who,  so  far  as  appears,  was  competent  for  the  duty,  and 
who  looked  along  its  length  and  got  down  on  his  hands  and 
knees  for  that  purpose ;  the  brake  itself  was  tested  by  being 
wound  up  several  times,  and  the  shoes  were  seen  to  come 
together  and  clasp  the  wheels  as  tight  as  was  necessary ;  the 
company  had  been  organized  since  1874,  and  during  the  whole 
of  that  time  no  fracture  of  a  brake-rod  had  occurred,  and  of 
-course  no  accident  had  resulted  therefrom ;  the  grades  upon 
the  route  were  for  the  most  part  nearly  level ;  to  make  a  daily 
inspection  of  the  hundreds  of  cars  belonging  to  the  company, 
which  were  in  actual  daily  use,  such  as  was  spoken  of  by  one 
of  the  witnesses,  viz.,  hauling  each  car  over  a  pit  and  having 
a  man  go  under  it  and  examine  the  whole  length  of  the  brake- 
cliains  and  rods  with  a  hammer  in  the  most  minute  and  pains- 
■taking  manner,  might  be  and  probably  was  practically  impossi- 
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ble  for  want  of  time  to  accomplish  it,  and  it  does  not  appear 
that  any  such  kind  of  inspection  was  actually  made  with 
regard  to  the  cars  of  any  company  which  were  in  daily  use 
and  which  were  not  sent  in  the  shops  for  repairs ;  and  finally 
the  more  or  less  remote  probability  of  any  serious  accident 
following  as  a  result  from  the  fracture  of  a  brake-rod  or  chain. 
All  these  circumstances,  and  perhaps  others  not  mentioned, 
were  proper  to  be  taken  into  account  by  the  jury  before  aiTiv- 
ing  at  a  decision  of  the  question  whether  the  inspections  which 
the  defendant  made  were  or  were  not  adequate  as  a  discharge 
of  the  duty  it  owed  third  parties.  Yet  upon  a  question  which 
involved,  among  others,  such  considerations  as  these,  the  wit- 
ness was  allowed  to  give  his  opinion.  It  is  clear  that  the 
question  called  for  an  opinion  upon  many  matters  which  were 
not  remotely  connected  with  science,  skill  or  particular  knowl- 
edge not  in  the  possession  of  the  average  citizen,  but  on  the 
contrary  it  asked  for  a  conclusion  of  the  witness  upon  a  mass, 
of  facts  and  circumstances  not  of  a  nature  to  require  or  permit 
expert  evidence,  and  which  it  was  the  peculiar  and  exclusive 
province  of  the  jury  to  weigh  and  deduce  the  appropriate 
inferences  therefrom. 

^^  I  have  found  no  case  and  the  counsel  for  the  plaintiff  has. 
cited  none  which  holds  that  a  witness  under  a  such  a  state  of 
facts  may  be  permitted  to  place  himself  in  the  position  of  the 
jury  and  drawing  his  own  inferences  from  many  facts  which 
are  not  of  an  expert  nature,  determine  the  very  question  which 
is  for  the  jury  alone  to  decide. 

"  The  counsel  for  plaintiff  now  insists  that  the  defendant 
was  not  harmed  because,  from  certain  other  facts  testified  to 
by  the  witness,  it  was  clear  that  no  adequate  inspection  was 
made.  As  already  stated,  that  was  a  question  for  the  jury. 
The  facts  testified  to  by  the  witness  were  in  no  particular  con- 
nected with  the  facts  above  alluded  to,  and  the  inference  to  be 
drawn  from  the  one  set  of  facts  might  very  possibly  be  altered 
by  a  consideration  of  the  other  set  above  stated.  The  ques- 
tion as  to  the  suflSciency  of  the  inspection  was  one  of  the  vital 
issues  in  the  case.  We  are  by  no  means  assured  that  the  evi^ 
dence  did  not  do  great  harm,  and  we  cannot,  therefore,  over-- 
look  the  error  of  its  admission* 
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"  We  must,  therefore,  reverse  the  judgment  as  against  the 
Houston  street  defendant  and  grant  a  new  trial,  with  costs  to 
abide  the  event,  while  as  to  the  Second  avenue  defendant  the 
judgment  must  be  affirmed,  with  costs." 

Chas,  K  Miller  and  Paysaii  MerriU  for  appellants. 

G,  Washhouriie  Smith  for  respondent. 

Peckham,  J.,  reads  for  modification  of  judgment. 
All  concur. 
Judgment  accordingly. 

188   590 

168  692         Clara  A,  Schumaker,  Respondent,  v.  Joshua  Mather  et  al., 

Appellants. 

Representations  of  a  vendor  as  to  extrinsic  facts  affecting  the  quality  or 
value  of  the  thing  sold,  which  are  peculiarly  within  his  knowledge,  may 
be  relied  upon  by  the  purchaser,  and  if  the  representations  are  false 
and  he  is  misled  thereby  to  his  injury,  he  may  maintain  an  action  for 
damages. 

II  seems  an  action  may  not  be  sustained  upon  proof  of  false  representations 
as  to  facts  not  peculiarly  within  the  vendor's  knowledge,  and  as  to  which 
the  vendee  had  the  means  available  of  ascertaining  the  truth  by  the 
exercise  of  ordinary  intelligence. 

In  an  action  for  deceit,  it  appeared  that,  upon  an  exchange  of  farms 
between  the  parties,  defendant  alleged  that  his  farm  was  the  best  stock 
farm  in  the  county,  and  falsely  represented  that  he  was  keeping  thereon 
sixteen  blooded  horses  and  brood  mares  and  one  hundred  head  of  cattle; 
that  plaintiff  made  the  exchange  ic  reliance  thereon.  Held,  the  evidence 
justified  a  verdict  for  plaintiff. 

It  appeared  that  plaintiff's  husband  went  twice  to  defendants'  farm  to 
examine  it;  he  testified  that  the  first  time  he  was  hurried  away  by  defend- 
ants' lawyer  before  he  had  time  to  make  an  examination  as  to  the  stock, 
and  that  the  second  time  it  was  so  cold  and  stormy  as  in  his  state 
of  health  to  prevent  an  examination,  and  that  he  told  defendants  when 
the  exchange  was  made  that  his  wife,  in  making  it,  relied  entirely  upon 
their  representations.  Held,  that  conceding  more  was  required  of  plain- 
tiff than  a  reliance  upon  defendants'  statements,  suflScient  was  shown  to 
justify  the  submission  of  the  question  to  the  jury. 

Loiig  V.  Warren  (68  N.  Y.  426).  criticised. 

(Argued  April  14,  1892;  decided  April  26,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
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made  May  8,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintifi  ent-ered  upon  a  verdict  and  also  affinned  an  order 
denying  a  motion  for  a  new  trial. 

The  following  is  the  opinion  in  full: 

"  The  plaintiff  sued  the  defendants  to  recover  of  tliem  the 
damages  alleged  to  have  been  sustained  by  her  by  reason  of 
false  and  fraudulent  representations  made  by  them  upon  the 
sale  of  their  farm.  The  farm  was  near  Eome,  in  Oneida 
<50unty,  N.  Y.,  and  the  defendants  took  in  exchange  the  plain- 
tiff's farm  near  Richfield  Springs,  in  Otsego  county,  N.  Y.; 
tlie  sale  being  upon  certain  terms  which  are  not  necessary  to 
be  fully  stated.  In  the  exchange  of  properties,  the  valuation 
of  the  defendants'  farm  was  placed  at  about  sixty-five  dollars 
for  the  acre.  The  plaintiff,  in  her  complaint,  alleges  that  the 
representations  made  were  that  '  it  was  one  of  the  best  stock 
farms  in  Oneida  county,  *  *  *  and  that  it  then  kept  and 
would  keep  100  head  of  cattle  and  16  horses,  and  that  said 
land  was  worth  more  than  $65  per  acre.'  The  defendants,  in 
their  answer,  denied  the  allegations  of  fi*aud  and  set  up  a 
counter-claim  for  damages,  by  reason  of  fraudulent  represen- 
tations made  by  the  plaintiff  with  respect  to  the  quantity  of 
land  in  her  farm  and  in  other  respects. 

"  The  jury  rendered  a  verdict  for  the  plaintiff,  and  upon 
this  appeal  by  the  defendants,  from  the  affirmance  of  the 
judgment,  they  insist  that  upon  the  evidence  the  plaintiff 
should  have  been  nonsuited,  or  a  verdict  ordered  for  them.  In 
submitting  the  case  to  the  jury  the  trial  judge,  upon  the  issue 
of  the  defendants'  fraud,  instructed  them  that  the  question  of 
fact  they  were  to  determine  was  whether  the  defendant  Joshua 
Mather  made  the  representation,  in  substance,  that  *  the  Rome 
farm  did  keep  and  maintain  from  its  products  100  head  of 
cattle  and  16  horses.'  In  his  instnictions  the  trial  judge  told 
the  jury  that,  in  order  to  find  against  the  defendants,  their 
inquiry  must  be  confined  to  this  representation  alone,  and 
should  not  extend  to  any  others ;  that  the  representation  in 
question  must  have  been  intentionally  made,  and  must  have 
been  such  as  to  convey  the  idea,  not  that  the  farm  would  keep 
from  its  products,  but  that  it  did  actually  keep  through  the 
year  that  number  of  cattle  and  horses.     Having,  in  substance, 
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so  instnicted  them,  he  charged  them  further,  in  the  light  of 
certain  judicial  opinions  from  reported  cases,  extracts  from 
which  he  read,  that  they  should  consider  whether  the  plaintiflF 
had  such  full  opportunity  to  examine  and  find  out  about  the 
farm,  as  that  she  could  '  not  be  heard  to  allege  that  she  was 
drawn  into  this  trade  by  the  misrepresentations  of  the  other 
side.'  He  left  it  to  them  expressly  to  say  '  whether  or  not, 
even  if  this  representation  was  false  and  was  made  with  intent 
to  deceive,  this  representation  was  relied  upon  and  waa  the 
representation  and  thing  which  induced  and  brought  about 
this  purchase.  If  you  find  that  it  was  not,  the  plaintiffs  cause 
of  action  fails.'  This  reference  to  the  charge  suflBciently  indi- 
cates the  confines  of  the  issue  left  for  the  verdict  of  the  jury. 
Taken  with  other  portions,  it  was  perfectly  fair  and  as  favor- 
able to  the  defendants  as  they  could  have  reasonably  expected. 
We  are  then  led  to  consider,  in  connection  with  it,  whether 
the  evidence  in  the  case  w^  such  as  to  warrant  the  trial  judge 
in  submitting  such  an  issue  to  the  jury  at  all.  Did  the  evi- 
dence  and  the  circumstances  of  the  case  make  out  a  cause  of 
action  ?  The  negotiations  were  conducted  between  the  defend- 
ants and  the  plaintiif's  husband,  acting  as  her  agent,  and  arose 
out  of  an  interview  in  their  banking-house  in  Utica,  at  which 
Joshua  Mather  spoke  to  him  about  the  farm  in  Rome  and  pro- 
posed that  he  should  go  there  with  a  young  lawyer,  who  had 
the  sale  of  it  in  his  charge.  At  this  interview  plaintiff's  hus- 
band testified  that  Joshua  Mather  said  *  that  he  had  a  splendid 
stock  farm  there,  and  gave  a  description  of  it  and  the  cattle 
he  was  keeping,  and  the  blooded  horses  and  the  blooded  cattle  ; 
*  *  *  he  said  he  had  16  head  of  horses  there  and  brood 
mares,  *  *  *  and  that  it  was  one  of  the  finest  stock 
farms  in  Oneida  county.  *  *  *  He  told  me  the  number 
of  cattle  that  he  had,  *  *  *  100  head  of  cattle  that  he 
kept  on  the  farm.'  Plaintiflfs  husband  visited  it,  and,  upon 
his  return,  says  he  saw  Joshua  Mather,  who  asked  him  if  he 
had  been  shown  *  the  blooded  stock  and  the  colts '  and  the 
crops ;  that  he  stated  the  crops  were  more  than  3,000  bushels 
of  oats  and  five  or  six  hundred  bushels  of  rye,  and  wanted  to 
sell  the  farm  to  him  as  *  one  of  the  best  and  most  productive 
farms  in  Oneida  county.'     PlaintiflPs  husband  visited  the  faniL 
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twice.  Upon  the  first  occasion  he  says  he  was  shown  the 
buildings  upon  it,  but  did  not  go  over  the  farm,  being  hurried 
away  by  Mather's  lawyer ;  and  on  the  second  occasion  the 
weather  was  so  inclement,  from  rain  and  snow,  as,  in  connec- 
tion with  his  condition  of  health,  to  prevent  real  or  much 
examination  of  the  farm.  When  they  came  to  conclude  the 
transaction  the  plaintiff's  husband  says  it  was  at  Mather's  ofiSee, 
and  in  consequence  of  a  letter  from  the  laWyer  to  come  there ; 
that  he  saw  Joshua  Mather,  to  whom,  after  Mather  had  stated 
his  proposed  terms  of  exchange,  he  said,  '  My  wife,  Mrs.  Schu- 
maker,  has  instructed  me  to  say  to  you  that  if  there  is  a  trade 
effected  that  she  trades  wholly  upon  your  representations; 
that  she  wouldn't  take  my  judgment  or  no  other  man's  at  this 
time  of  the  year  upon  a  farm ;  upon  those  conditions  we  trade, 
if  we  trade ; '  that  his  wife  asked  if  they  were  '  responsible 
parties ; '  that  he  had  said  be  considered  they  were,  and  that 
then  Mather  in  reply  said,  *  we  are  good  for  what  we  say  or 
agree  to  do.' 

"  The  evidence  was  sharply  conflicting  as  to  what  was  said 
by  the  different  parties  at  various  times,  as  to  dates  and  details, 
as  to  where  and  how  interviews  occurred  and  when  and  where 
the  negotiations  were  concluded.-  There  was  evidence  for  the 
plaintiff  that  she  relied  upon  and  made  the  purchase  of  the 
Borne  farm  because  of  what  Joshua  had  represented  as  to  it, 
and  there  was  evidence  for  the  defendants  as  to  full  oppor- 
tunities offered  to  her  to  make  every  examination  and  investi- 
gation and  as  to  how  thoroughly  her  husband,  who  was  her 
agent  and  was  of  capacity  and  experience,  availed  himself  of 
them  to  inform  himself  witli  every  facility  offered  for  that 
purpose.  There  was  evidence  as  to  the  value  of  the  farm  from 
both  standpoints,  as  to  many  circumstances  bearing  upon  the 
questions  at  issue  aad  as  affecting  the  credibility  of  the 
witnesses. 

"  Upon  all  these  points  the  verdict  of  the  jury  is  conclusive 
and  it  must  be  deemed  as  settling  the  question  that  Joshua 
Mather  did  make  the  representation  in  question  and  that  the 
plaintiff  purchased  the  defendants'  farm  in  reliance  upon  it 
and  not  otherwise.  The  verdict  was  upon  evidence  and  we 
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are  not  further  concerned  with  it ;  if ,  as  to  the  representations 
testified  to  as  being  made  by  Mather,  they  were  actionable. 

"  I  think  we  must  hold  that  of  the  different  representations 
testified  to  as  having  been  made  by  Mather,  the  only  one  which 
was  material  and  which  was  so  much  a  representation  of  a  fact 
in  relation  to  the  quality  or  value  of  the  property  to  be  paid 
for  by  the  plaintiff  upon  the  sale  as  to  be  actionable,  if  false, 
was  that  relating  to  the  keeping  of  100  head  of  cattle  and  16 
horses  on  the  Rome  farm. 

"  In  so  confining  the  inquiry  by  the  jury,  with  respect  to 
any  actionable  representations,  I  think  the  trial  judge  was 
right.  The  argument  for  the  appellants  is,  in  substance,  that 
the  representation  was  a  matter  of  the  belief  or  opinion  of 
Matlier,  and  was  not  what  was  being  or  had  been,  in  fact,  done ; 
that  it  was  susceptible  of  '  an  interpretation  equally  consistent 
with  innocence  as  with  guilt,'  and  should  be  regarded  as  a 
representation  '  as  to  future  events.'  Unquestionably  it  has 
long  been  the  settled  rule  of  law  in  such  actions  that  they  will 
not  He  for  a  false  or  an  erroneous  assertion  concerning  a  mere 
matter  of  judgment  or  opinion.  That  was  held  as  long  ago  as 
the  case  of  Pasley  v.  Freeman  (3  T.  R.  51).  But  I  think  the 
assertion  in  the  present  case  was  capable  of  being  understood 
in  the  sense  of  a  representation  that  Mather  was  able  to  keep 
and  was  actually  maintaining  upon  the  farm  the  number  of 
horses  and  heads  of  cattle  mentioned.  That  being  so,  it  was 
for  the  jury  to  say,  under  the  facts  and  circumstances  disclosed 
by  the  evidence,  whether  Mather  intended  the  representation 
in  that  sense  and  to  convey  that  idea  about  the  capacity  of  the 
farm  to  the  plaintiff  to  induce  her  acceptance  of  the  terms 
proposed  upon  the  sale  of  liis  farm.  Words  are  uttered  to 
convey  thought  and  though,  possibly  enough,  we  should  have 
to  say  that  when  standing  alone  their  utterance,  if  equally  sus- 
ceptible of  an  innocent  and  of  a  guilty  meaning  or  intention, 
should  be  given  the  more  favorable  interpretation  to  the 
speaker ;  yet  when  spoken  under  circumstances  which  disclose 
a  motive  for  their  utterance  and  in  the  presence  of  facts  which, 
in  the  judgment  of  mankind  lend  them  a  certain  color  and 
substance,  then  the  correct  rule  which  should  govern  in  the 
jury  trial  requires  that  the  judgment  upon  their  meaning  and 
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the  intention  of  the  speaker  must  be  pronounced  by  the  jury 
and  not  by  the  judge. 

"  By  their  verdict  the  jury  have  judged  Mather ;  that  he 
made  the  representation  testified  to  and  that  he  made  it  with 
the  guilty  intention  of  misleading  the  plaintiff  into  consum- 
mating a  transaction  of  sale  in  which  he  was  gaining  an  unfair 
advantage  and  to  which  she  was  induced  by  her  reliance  upon 
the  truth  of  the  representation. 

"  The  present  case  differs  from  those  eases  where  the  state- 
ments of  the  seller  of  land  relate  to  its  value,  merely  as  such, 
or  as  to  its  adaptation  to  particular  modes  of  cultivation,  or  as 
to  its  capacity  to  produce  crops.  Such  statements  express  or 
represent  but  the  opinion  of  the  seller,  and  cannot  be  said  to 
be  as  to  matters  lying  peculiarly  within  his  knowledge.  How- 
ever they  may  fail  of  verification,  in  the  result  of  working, 
they  do  not  furnish  evidence  of  fraudulent  intent.  {PaaUy 
V.  Freeman^  supra;  Gordon  v.  Parmelee^  2  Allen,  212; 
Gordon  v.  Butler,  105  U.  S.  553.) 

"In  Verno^ix.  Keys  (12  East.  632),  Lord  Ellenborough 
said  that  '  a  seller  is  unquestionably  liable  to  an  action  for 
deceit,  if  he  fraudulently  misrepresents  the  quality  of  the  thing 
sold  to  be  other  than  it  is,  in  some  particulars  wliicJi  the  buyer 
has  not  equal  means  with  himself  of  knowing.' 

In  Siniar  v.  Cdnaday  (53  N.  Y.  at  p.  306),  Foloer,  Ch.  J., 
in  speaking  of  the  ground  for  an  action  for  representations 
made  with  respect  to  land,  held  quite  in  accord  with  such  a 
rule,  that  *  when  known  to  the  utterer  to  be  untrue,  if  made 
with  the  intention  of  misleading  the  vendee,  if  he  does  rely 
upon  them  and  is  misled  to  his  injury,  they  avoid  the  contract, 
and  where  they  are  fraudulently  made  of  particulars  in  rela- 
tion to  the  estate,  which  the  vendee  has  not  equal  means  of 
knowing,  and  where  he  is  induced  to  forbear  inquiries  which 
he  would  otherwise  have  made,  and  damage  ensues,  the  party 
guilty  of  the  fraud  will  be  liable  for  the  damages  sustained.'  In 
the  later  case  of  Long  v.  Warren  (68  N.  Y.  426),  to  which  the 
appellants  refer,  the  sf  riie  judge  wrote  :  The  fraud  alleged  there 
was  in  the  representation  made  as  to  the  presence  ©f  a  noxious 
weed  or  grass  in  a  farm  to  be  sold.  Because  the  grass  was  dis- 
tiuguishabJie  enough  and  was  an  object  obvious  to  the  plaintiff's 
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intelligence,  when  he  went  over  the  farm  and  examined  it  with 
the  view  of  a6cert;*ining  its  presence,  it  was  held  tliat  no  cause 
of  action  was  made  out.  The  decision  was  upon  the  ground  that 
the  plaintiff's  means  of  acquiring  the  information  were  equal  to 
the  defendants,  by  '  only  the  exercise  of  the  faculty  of  sight 
while  passing  over  the  farm.'  The  opinion  in  Long  v.  Warrtn 
has  been  somewhat  criticised  as  going  very  far  in  the  direction 
of  upholding  transactions  in  the  consummation  of  which 
deceitful  representations  have  entered  and  have  been  an  induc- 
ing cause.  The  opinion  was  only  concurred  in  by  the  majority 
of  the  members  of  the  court.  In  a  later  case  it  was  suggested 
that  its  authority  should  be  confined  to  cases  falling  ^  clearly 
within  the  principle  there  laid  down.'  {Alhany  C.  S.  InstL 
V.  Burdick^  87  J^f .  Y.  49.)  In  effect,  I  think  the  principle  of 
the  opinion  in  Long  v.  War^ren  is  open  to  criticism,  as  being  a 
contraction  of  a  salutory  rule,  asserted  by  the  same  learned 
judge  in  Shnar  v.  Canaday^  and  stated  in  many  other  cases, 
that  the  representations  of  a  vendor  as  to  extrinsic  facts,  affect- 
ing the  quality  or  value  of  the  subject  of  the  transaction  of 
sale  and  which  are  peculiarly  within  his  knowledge,  may  be 
relied  upon  by  the  purchaser.  I  think  the  general  rule  is  that 
if  the  facts  represented  are  not  matters  peculiarly  within  tlie 
party's  knowledge,  and  the  other  party  has  the  means  available 
to  him  of  knowing,  by  the  exercise  of  ordinary  intelligence^ 
the  truth  or  the  real  quality  of  the  subject  of  the  representa- 
tion,  he  must  make  use  of  those  means,  or  he  will  not  be  heard 
to  complain  that  he  was  induced  to  enter  into  the  transactiou 
by  misrepresentations,  {Baily  v.  Merrell^  Bulstrode's  Rep. 
Part  III,  p.  94 ;  Slaughter  v.  Ger^on^  13  Wall.  383 ;  Chrysler 
V.  Canaday,  90  N.  Y.  272.) 

"  I  think  the  particular  representation  made  by  Mather,  to 
induce  the  purchase  of  his  farm,  was  as  to  a  material  fact, 
affecting  the  quality  of  the  farm  and  its  actual  value  for  a  cer- 
tain purpose,  and  which  lay  peculiarly  within  his  knowledge. 
It  is  difficult  to  see  how  the  exercise  of  common  prudence  and 
the  use  of  ordinary  intelligence,  or  of  the  faculty  of  sight, 
would  have  enabled  plaintiff  to  detect  the  falsity  of  Mather's 
statement,  and,  therefore,  why  she  was  not  entitled  to  rely 
absolutely  upon  it.     But  if  we  could   say  that  more   was 


CAUSES  NOT  REPORTED  IN  FULL        597 

required  of  the  plaintiff  than  a  mere  reliance  upon  the  state- 
ments of  the  defendants,  then  we  hiive  in  the  record  the  evi- 
dence of  means  availed  of  for  an  examination  of  the  property 
to  be  sold,  and  of  the  circumstances  under  which  it  wm  made. 
That  was  submitted  to  the  jury,  with  the  other  evidence  as  to 
the  conduct  of  the  parties,  and  that  tribunal  has  passed  upon 
it,  rendering  their  verdict  in  favor  of  the  plaintiff. 

"  I  think  there  was  no  error  in  denying  the  motion  for  a 
nonsuit,  or  in  refusing  to  direct  a  verdict  for  the  defendants. 
The  other  questions  presented  by  the  appellants  have  been 
satisfactorily  disposed  of  by  the  General  Term,  and  demand 
no  further  consideration  by  us. 

"  The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs," 

John  IF,  Boyle  for  appellants. 

Osvxdd  Prentiss  Backus  for  respondenL 

Gray,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Ohaelotte  p.  Eobbins,  Respondent,  v.  Eliza  T.  Bobbins, 

Appellant. 

In  an  action  for  malicious  prosecution,  in  causing  the  arrest  and  imprison- 
ment of  plaintiff  upon  a  criminal  charge,  if  it  appears  that  the  criminal 
proceeding  has  terminated  favorably  to  the  accused,  or  without  his  con- 
viction, so  that  there  can  be  no  further  proceeding  therein,  this  is  a 
sufficient  determination  thereof  to  enable  plaintiff,  upon  proof  of  the 
other  requisite  facts,  to  maintain  the  action;  and  this,  without  regard  to 
the  reasons  which  induced  the  discharge. 

Where,  therefore,  in  such  an  action,  it  appeared  that  plaintff  was  arrested 
upon  a  warrant  issued  by  a  police  justice  upon  plaintiff's  complaint, 
and  that  after  a  hearing  thereon  she  was  discharged,  held,  that  the  effect  of 
the  discharge  was  not  obviated  by  testimony  tending  to  show  that  the 
justice  was  inclined  to  hold  the  plaintiff  to  bail,  but  upon  her  representa- 
tion that  she  had  no  friends  and  could  not  give  bail,  and  upon  her  promise 
not  to  further  molest  the  defendant,  he  discharged  her. 

(Argued  April  14,  1892;  decided  April  26,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiflE  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  following  is  the  opinion  in  full : 

^'This  is  an  action  for  malicious  prosecution  against  the 
defendant  for  causing  the  arrest  and  imprisonment  of  the 
plaintiff  upon  a  criminal  charge. 

"  It  cannot  well  be  disputed  that  the  evidence  given  by  the 
plaintiff  as  to  want  of  probable  cauxse  and  malice  in  instituting 
the  criminal  proceeding  by  the  defendant  was  conflicting,  and 
was,  therefore,  properly  submitted  to  the  jury.  The  only 
serious  question  is  whether  the  criminal  proceeding  was  suf- 
ficiently terminated  to  encblo  the  plaintiff  to  maintain  this 
action.  Upon  that  question  there  was  a  difference  of  opinion 
in  the  court  below. 

"  The  plaintiff  was  arrested  in  the  city  of  New  York  upon 
a  warrant  issued  by  a  police  justice,  and  after  being  detained 
over  night  at  the  station-house,  she  was  taken  before  the  police 
justice,  and  it  is  undisputed  that  after  hearing  the  evidence 
adduced  against  her  he  finally  discharged  her,  and  if  that  were 
all  it  is  entirely  clear  that  there  was  such  a  termination  of  the 
criminal  proceeding  as  enabled  her  to  maintain  this  action.  It 
is,  however,  claimed  on  the  part  of  the  defendant  that  the 
evidence  shows  that  the  police  justice  was  inclined  to  hold  the 
plaintiff  to  bail,  but  that  upon  her  representation  that  slie  had 
no  friends  and  could  not  give  bail,  and  upon  her  promise  not  to 
further  molest  the  complainant,  he  discharged  her,  and  the 
defendant  contends  that  a  discharge  under  such  cii*cumstances  is 
not  sufficient  to  authorize  the  maintenance  of  this  action.  While 
there  is  a  vast  preponderance  of  evidence  that  the  discharge 
was  made  under  the  circumstances  mentioned,  yet  we  think 
that  there  was  some  evidence  tending  to  show  that  the  dis- 
charge by  the  police  justice  was  made  because  he  did  not  find 
sufficient  evidence  to  hold  the  plaintiff.  There  is  some  oral 
evidence  to  that  effect,  and  the  police  justice  indorsed  upon 
the  warrant  and  papers  annexed  thereto,  'discharged  on 
examination.'     The  trial  of  this  action  took  place  about  four 
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years  after  the  discharge,  and  the  memory  of  the  police  justice 
was  evidently  imperfect  and  uncertain  as  to  what  took  place 
at  the  time  of  the  discharge.  Upon  the  whole  evidence, 
whether  the  discharge  was  absolute  and  made  after  an  exami« 
nation  into  the  case  by  the  police  justice,  as  claimed  by  the 
plaintiff,  or  whether  it  was  due  to  favor  to  her  because  she 
could  not  get  bail,  and  upon  her  promise  of  good  behavior, 
was  a  question  of  fact  for  the  jury. 

"  But  we  think  this  judgment  would  have  to  be  affirmed 
even  if  we  assumed  that  the  facts  were  precisely  as  claimed 
by  the  defendant,  to  wit :  that  after  the  examanination  of  the 
plaintiff  the  police  justice  was  inclined  to  hold  her  to  bail,  but 
finally  discharged  her  on  her  promise  of  good  behavior  in  tlie 
future.  Nevertheless  the  criminal  proceeding  was  terminated. 
The  rule  requiring  that  before  an  action  for  malicious  prosecu- 
tion can  be  maintained  the  plaintiff  is  bound  to  show  a  termi- 
nation of  the  criminal  proceeding,  has  for  its  foundation,  tliat 
it  cannot  be  known  that  the  prosecution  was  unjust  or 
unfounded  until  it  is  terminated,  and  if  the  action  for  mali- 
cious prosecution  were  allowed  to  be  maintained  before  the 
termination  of  the  criminal  proceeding,  the  plaintiff  might  be 
found  guilty  in  that  proceeding  and  yet  maintain  her  action 
for  malicious  prosecution  on  the  ground  that  she  was  not  guilty, 
and  that  the  defendant  had  no  probable  cause  to  believe  her 
guilty ;  and  thus  there  might  be  two  conflicting  determinations 
as  to  the  same  transaction.  The  law  so  far  encourages  crim- 
inal complaints  as  to  protect  the  complainant  against  a  civil 
action  for  damages  in  case  the  criminal  proceeding  fairly  con- 
ducted results  in  the  conviction  of  the  person  charged  with 
crime.  Such  convection  fairly  obtained,  without  fraud  or  con- 
spiracy, is  held  to  be  conclusive  evidence  of  probable  cause. 
But  where  the  criminal  proceeding  is  terminated  favorably  to 
the  accused  or  without  his  conviction,  so  that  there  can  be  no 
further  proceeding  upon  the. complaint  or  indictment,  and  no 
further  prosecution  of  the  alleged  offense,  without  the  com- 
mencement of  a  new  proceeding,  then  there  has  been  a  suffi- 
cient termination  thereof  to  enable  him,  proving  the  otlier 
requisite  facts,  to  maintain  an  action  for  malicious  prosecution. 
It  cannot  in  reason  make  any  difference  how  the  criminal  prose* 
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cution  is  terminated,  provided  it  is  terminated,  and  at  an  end. 
Take  a  case  like  this :  A  poor  and  helpless  woman  is  arrested 
and  the  police  justice  informs  her  before  he  makes  liis  final 
decision  that  he  is  inclined  to  hold  her  to  bail,  and  she  being 
friendless  and  unable  to  f urnisli  bail,  promises  good  behavior 
in  the  future  if  he  will  discharge  her,  and  then  he  enters  a 
discharge.  What  reason  can  there  be  for  holding  in  such  a 
case,  if  she  can  show  that  the  criminal  proceeding  was  insti- 
tuted maliciously  and  without  probable  cause,  that  she  may  not 
maintain  her  action  for  malicious  prosecution  t  The  circum- 
stances under  which  she  was  discharged  may  furnish  compe- 
tent evidence  upon  the  issue  of  probable  cause  and  malice,  and 
on  the  question  of  damages.  But  proof  that  the  discharge 
was  made  under  such  circumstances  cannot  upon  principle  fur- 
nish an  absolute  bar  to  the  action.  The  motive  of  the  judge 
or  justice  in  making  the  discharge  is  wholly  immaterial.  The 
real  foundation  of  the  action  is  the  malicious  prosecution  w^ith- 
out  probable  cause,  and  the  termination  of  the  criminal  pro- 
ceeding is  a  mere  technical  matter  in  no  way  concerning  the 
merits  of  the  action  and  is  a  mere  condition  precedent  to  its 
maintenance.  Therefore,  any  termination  such  as  we  have 
above  mentioned,  as  a  general  rule,  f  umislies  the  condition 
precedent. 

"  These  views,  we  think,  are  amply  sustained  by  the  author* 
ities  found  in  the  brief  of  respondent's  counsel. 

"  The  judgment  should  be  affirmed,  with  costs," 

Norvtan  A.  Laiclor  for  appellant. 

Alfred  A,  Gardner  for  respondent 

Earl,  Ch.  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 

James  Van  Camp,  Respondent,  v,  Albert  Fowler,  as 
Executor,  etc.,  et  al.,  Appellants. 

(Argued  April  12,  1892;  decided  May  3,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Ck)urt  in  the  third  judicial  department,  entered  upon  an  order 
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made  November  21,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Selon  II.  Lewis  for  appellants. 

Williain  M,  Ross  for  respondent 

Agree  to  affirm  on  opinion  of  Merwin,  J.,  below. 

All  concur. 

Judgment  affirmed. 

In  the  Matter  of  the  Estate  of  James  P.  Shedd,  Deceased. 

(Submitted  April  12,  1892 ;  decided  May  8.  1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1891,  which  affirmed  an  order 
of  the  surrogate  of  Chatauqua  county,  which  directed  the 
executor  of  the  estate  of  James  P.  Shedd^  deceased,  to  make 
and  file  an  inventory  thereof. 

F.  W,  Stevens  for  appellant. 

Obed  Edsoih  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Paul  W.  Latham,  Respondent,  v.  Patbick  B.  Delany, 

Api)ellant. 

(Argued  April  13,  1892;  decided  May  8,  1892.) 

Appeal  from  judgment  of  the  General  Tei-m  of  the  Superioi 
Court  of  the  city  of  N"ew  York,  entered  upon  an  order  made 
June  1,  1891,  which  affirmed  a  judgment  in  favor  of  plaintiff 
and  affirmed  an  order  denying  a  motion  for  a  new* trial. 

E.  Louis  Lowe  for  appellant. 
SioKELs  —Vol.  LXXX V  III.        76 
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WilUmn  C.  Davis  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

m 

Cathakine  Ckowthek,  Respondent,  v.  The  City  of  Yonkebs, 

Appellant. 

(Argued  April  13,  1893;  decided  May  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  10,  1891,  which  affinned  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Joseph  F.  Daiy  for  appellant. 

James  M,  Hunt  for  respondent. 

Agree  to  affirm ;  no  oj^iuion. 
All  concur. 
Judgment  affirmed. 


William  D.  Mackey  et  al.,  Appellants,  v.  Benjamin  Kausch 
et  aL,  as  Executors,  etc.,  Respondents. 

(Argued  April  13,  1892;  decided  May  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  Juno  12,  1891,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial, 

Charles  Bidkley  Huhhell  for  appellants, 

Benjamin  Rausch  for  respondents. 

Agree  tQ  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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« 

In  the  Matter  of  the  Application  of  George  W.  McLean  as* 
Receiver  of  Taxes,  Respondent,  v^  The  C<i>uP£s  Millinck 
Company,  Appellant. 

(Argued  April  14,  1892;  decided  May  8,  1892.) 

Appeal  from  order  of  the  General  Term,  of  the  Supreme; 
Court  in  the  first  judicial  department,  made  May  13,  1891y 
which  affirmed  an  order  of  Special  Term  directing  payment 
of  a  fine  because  of  defendant's  refusal  to  pay  a  personal  tax^ 

Sutherland  Tenney  for  appellant. 

John  G.  H,  Meyers  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  a.  Hall  Terba  Cotta  Company,  Respondent,  v,  Andrew 

T.  Doyle,  Appellant. 

In  an  action,  which  was  in  form  for  the  forecloeiu'e  of  a  mechanic's  lien^ 
the  complaint  alleged  the  making  of  a  contract  by  which  plaintijff  was: 
to  furnish  defendant  certain  building  materials  for  the  price  of  $1,250. 
That  there  was  a  balance  due  fhereunder  of  9653.  The  answer  alleged 
the  contract  price  to  be  $1,000  and  defendant  conceded  $402  to  be  due. 
The  evidence  as  to  the  agreed  price  was  conflicting.  It  appeared  that  a 
bond  had  been  given  discharging  the  lien  of  record.  The  referee  found 
for  plaintiff  and  judgment  was  rendered  against  the  defendant  person- 
ally for  the  amount  claimed.  Held,  that  it  was  competent  for  the  courlr 
to  direct  personal  judgment  under  the  pleadings;  that  the  action  was  not 
one  affecting  the  title  to  real  property  or  an  interest  therein;  and  that 
the  amount  involved  was  not  sufficient  to  render  the  case  appealable  here.. 

(Submitted  April  18,  1892;  decided  May  3,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  f'>r  the  city  and  county  of  New  York, 
entered  upon  an  order  made  May  12,  1891,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  & 
referee. 

The  following  is  flie  opinion  in  full : 
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"  This  appeal  must  be  dismissed,  inasimich  as  the  amount  in 
controversy  is  less  than  $500.     The  complaint  was,  in  form, 
for  the  foreclosure   of   a  mechanic's  lien   filed  against  the 
defendant's  property.     The  plaintiff  alleged  the  making  of  a 
contract,  under  which  he  was  to  furnish  to  the  defendant  cer- 
tain Terra  Cotta  building  materials  of  the  value  of  $1,250, 
and  that  there  was  a  balance  due  to  him  under  the  contract  of 
$652.     The  answer  put  in  issue  the  contract  price,  alleging 
that  the  plaintiff  agreed  to  furnish  the  materials  for  the  sum 
of  $1,000,  and  that  defendant  agreed  to  pay  '  something  extra' 
if  plaintiff  proceeded  promptly,  which  he  failed  to  do.     The 
referee  found  the  fact  as  to  contract  price  in  favor  of  the 
plaintiff  and  directed  judgment  in  accordance  with  his  legal 
conclusion  that  the  plaintiff  should  recover  of  the  defendant 
$652-iy\y.     The  defendant  specifically  requested  the  referee  to 
find,  as  a  legal  conclusion,  that  the  plaintiff  was  entitled  to 
judgment  against  him  for  only  the  sum  of  $402.     The  con- 
troversy  upon    the  trial  turned  upon    conflicting  evidence 
adduced  by  the  parties,  upon  the  subject  of  what  was  the 
agreed  price  at  which  the  materials  were  to  be  furnished.    The 
pleadings  and  proceedings  and  the  evidence  when  referred  to, 
as  we  have  the  right  to  do,  disclose  to  us  clearly  that  the  amount 
in  controversy  was  for  less  than  $500.     {Knapp  v.  Deyo^  108 
K.  Y.  518.)    Kor  was  the  ftction'one  which  was  appealable  as 
affecting  the  title  to  real  property  or  an  interest  therein. 
{Norris  v.  Nesbit,  123  N.  Y.  650.) 

"  The  question  raised  and  discussed  by  the  appellant  upon 
this  appeal  is  that  the  court  was  without  jurisdiction  to  deter- 
mine the  action,  inasmuch  as  the  lien  had  been  discharged  by 
a  bond,  furnished  pursuant  to  the  provisions  of  the  Lien  Act 
(§  24,  chap.  342,  Laws  1885),  and  hence  no  action  in  fore- 
closure could  be  maintained.  But  this  does  not  make  the  case 
appealable,  by  drawing  into  the  controversy  the  whole  of  the 
judgment  rendered. 

"  It  is  true  that  the  complaint  prays  judgment  as  for  a  fore- 
closure and  sale ;  but  with  its  othpr  allegations  of  indebtedness 
and  of  lien  proceedings,  it  had  also  alleged  the  giving  of  the 
bond  discharging  the  lien  of  record.  It  was  quite  competent, 
therefore,  for  the  court  to  direct  any  judgment  consistent  with 
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the  case,  made  by  the  complaint  and  embraced  within  the 
issue.  (Code,  §  1207 ;  Benedict  v.  Benedict^  85  N.  Y.  625.) 
That  was  done  in  this  case.  The  judgment  directed  and 
entered  here  was  only  against  the  defendant,  personally.  It 
did  not  adjudge  a  foreclosure  and  sale  of  the  defendant's  inter- 
est in  the  premises  described  in  the  complaint ;  but,  on  the 
contrary,  merely  adjudged  that '  plaintiif  had  a  good  and  valid 
lien,  »  *  *  and  but  for  the  filing  of  the  bond  *  *  * 
would  be  entitled  to  a  judgment  foreclosing,  etc.* 

^'  As  this  case  is  not  appealable  to  this  court,  in  any  aspect 
we  may  look  at  it,  to  discover  the  amount  involved,  I  think 
the  appeal  should  be  dismissed.  This  result  is  reached  by  us 
with  less  reluctance,  inasmuch  as  we  consider  the  appeal  to  be 
without  merit. 

"  The  appeal  should  be  dismissed,  with  costs." 

Charles  J.  Hardy  for  appellant.  * 

McCaU  <fe  Arnold  for  respondent. 

Gray,  J.,  reads  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 
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Martin  Barney,  Eespondent,  v.  Louis  E.  Fuller  et  al.^ 

Appellants. 

Where  one  party  to  an  action  seeks  to  recover  for  services  and  sets  up  a 
special  agreement  as  to  the  sum  to  be  paid  therefor,  which  is  contro- 
verted by  the  other,  who  also  alleges  a  special  agreement,  and  the  testi- 
mony is  conflicting  upon  this  issue,  it  is  proper  for  either  party  to  prove 
the  value  of  the  services,  both  as  bearing  upon  the  issue  raised  and  the 
probability  that  one  or  the  other  agreement  was  made,  and  because,  in 
order  to  settle  the  controversy,  the  jury  or  trial  court  may  find  that  the 
minds  of  the  parties  did  not  meet  upon  any  special  agreement. 

Marsh  V.  Hotbrook  (8  Abb.  Ct.  App.  Dec.  176),  distinguished. 

(Argued  April  18,  1892;  decided  May  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  7,  1891,  which  affirmed  a  judgment  in  favor  of 
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plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  f ollo\ving  is  the  opinion  in  full : 

"  The  complaint  in  this  action  alleged  that  the  defendants 
were  a  firm  of  attorneys  and  counsellors  at  law,  doiog  business 
At  Syracuse,  New  York;  that  in  November,  1887,  the  plain- 
tiff delivered  to  one  of  the  defendants  the  sum  of  $930,  to  be 
retained  by  his  firm  until  called  for  by  the  plaintiff,  and  that 
the  defendants  collected  and  received  for  him  the  further  sum 
of  $1,200,  under  a  power  of  attorney  from  him ;  that  they 
.refused  to  pay  over  the  sums  thus  received,  or  any  part  thereof, 
to  him,  and  unjustly,  wrongfully  and  unlawfully  converted 
>the  same  to  their  own  use  ;  that  before  the  commencement  of 
the  action  he  duly  demanded  the  sums  of  money  mentioned 
of  the  defendants,  amounting  to  $2,130,  and  he  prayed  judg- 
ement against  the  defendants  for  that  sum,  besides  interest. 
The  substance  of  the  answer  of  the  defendants  is  that  they 
Acted  as  attorneys  for  the  plaintiff  under  an  agreement  by 
which  they  were  to  receive  $3,000  for  their  services,  and  that 
they  received  the  two  sums  mentioned  in  the  complaint  to 
apply  as  payment  under  that  agreement. 

"  Upon  the  trial  of  the  action  it  was  imdisputed  that  the 
defendants  had  acted  as  attorneys  for  the  plaintiff,  and  had 
rendered  services  for  him  as  such.  The  plaintiff  gave  evidence 
tending  to  show  that  the  defendants  rendered  the  services  for 
liim  under  a  special  agreement,  by  which  they  were  to  have 
ten  dollars  per  day  for  their  services  while  actually  engaged 
in  his  service,  besides  their  expenses  when  absent  from  home. 
The  defendants,  as  witnesses  on  their  own  behalf,  denied  that 
agreement,  and  gav'e  evidence  tending  to  show  that  they  ren- 
dered the  services  under  a  special  agreement,  by  which  the 
plaintiff  was  to  pay  them  the  gross  sum  of  $3,000,  and  that  he 
was  to  pay  them  to  apply  upon  that  sum  while  they  were 
engaged  in  rendering  services  the  sum  of  ten  dollars  i)er  day, 
besides  their  expenses.  Thus  each  party  disputed  the  agree- 
ment alleged  by  the  other. 

"  There  was  no  dispute  upon  the  trial  that  the  defendants 
were  entitled  to  retain  out  of  the  monevs  which  came  to  their 
hands  whatever   compensation  was   due   to   them   for   their 
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services,  and  the  entire  controversy  between  the  parties  was  as 
to  the  amoont  of  that  compensation. 

"  Tlie  defendants  could  not  be  compelled  to  pay  over  to  the 
plaintiff  these  moneys  until  they  had  been  paid  for  their 
services,  and  hence  it  was  competent  and  material  upon  the 
trial  to  determine  the  agreement  between  the  parties  as  to  the 
compensation  and  the  amount  thereof. 

"  Upon  the  trial  the  plaintiff  offered  to  show  by  competent 
evidence  the  value  of  the  defendants'  services.  The  defend- 
ants objected  to  this  evidence,  but  the  trial  judge  overruled 
the  objection  and  received  the  evidence;  and  in  this  it  is 
strenuously  contended  by  them  that  the  trial  judge  committed 
error.  We  think  the  evidence  was  competent  upon  two 
grounds :  (1)  As  the  defendants  denied  under  oath  the  special 
agreement  alleged  by  the  plaintiff,  and  he  denied  under  oath 
the  special  agreement  alleged  by  them,  the  jury,  for  the  pur- 
pose of  settling  the  conflict  between  the  parties,  could  find 
that  their  minds  did  not  meet  upon  any  special  agreement. 
Assuming  that  the  parties  on  both  sides  intended  to  testify 
truthfully,  it  must  be  assumed  that  they  were  mistaken,  and 
that  the  special  agreement  which  each  party  alleged  was  not  in 
fact  assented  to  by  the  other,  and  thus  was  not  in  fact  made. 
If  no  special  agreement  was  in  fact  made,  then  the  defendants 
were  entitled  to  retain  for  their  services  the  fair  value  of  such 
services ;  and  hence  it  was  competent  for  either  party  to  give 
evidence  of  that  value  (2)  It  has  been  held  in  several  cases 
that  where  one  party  to  an  action  to  recover  the  value  of  serv- 
ices or  of  property  sets  up  a  special  agreement  as  to  the  price 
or  value,  which  is  controverted  by  the  other  party,  who  also 
alleges  a  special  agreement,  that  it  is  proper  for  either  party 
to  prove  the  value  of  the  services  or  of  the  property,  as  bear- 
ing upon  the  issue  between  them,  and  the  probability  that  the 
one  or  the  other  agreement  was  made.  {Caniell  v.  MarkhaTn^ 
19  Hun,  275 ;  Cornish  v.  Oraih^  36  id.  IGO ;  KnaUiikan  v. 
Beck^  47  id.  117 ;  Sturtjis  v.  Hendricks^  51  N.  Y.  635;  Kav- 
anagh  v.  Wilson^  70  id.  177.)  Where  a  plaintiff,  in  an  action 
to  recover  for  services  rendered,  claims  that  the  defendant 
made  a  special  agreement  to  pay  him  a  certain  sum  for  such 
services,  the  defendant  denying  such  agreement,  not  only  has 
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the  right  to  give  evidence  directly  disproving  it  and  contra- 
dicting the  plaintiffs  evidence  in  reference  thereto,  but  he  has 
the  right  also  to  give  evidence  showing  that  it  is  extremely 
improbable  that  sucli  a  contract  was  made ;  and  if  he  can  give 
evidence  showing  that  the  price  claimed  by  the  plaintiff  is 
vastly  disproportionate  to  the  value  of  the  services,  it  has  a 
tendency  to  impair  tlie  force  of  the  plaintiffs  evidence,  and 
the  weight  which  it  would  otherwise  receive  ;  and  wo  can  see 
no  reason  to  doubt  that  such  evidence  is  competent.  The 
defendants  seem  to  rely  for  the  exclusion  of  such  evidence 
mainly  upon  the  case  of  Marsh  v.  Ilolbrook  (3  Abb.  Ct. 
App.  Dee.  176),  where  the  plaintiff  claimed  a  special 
agreement  whereby  the  defendants  agreed  to  pay  him  for  legal 
services  the  sum  of  $5,000,  '  if  he  got  the  case.'  Upon  the 
trial,  the  defendants  did  not  dispute  the  special  agreement,  and 
in  fact  admitted  it.  Under  such  circumstances,  the  court  did 
not  err  in  excluding  evidence  as  to  the  value  of  the  services.  If 
the  defendants  in  that  case  had  disputed  the  special  agreement^ 
and  then  as  bearing  upon  the  existence  of  such  an  agreement, 
had  offered  to  show  the  value  of  the  services,  a  different  ques- 
tion would  have  been  presented  for  the  consideration  of  the 
court. 

"We  have  carefully  examined  and  considered  the  other 
exceptions  to  wliich  our  attention  has  been  called,  and  do  not 
think  that  they  point  out  any  error  or  need  any  particular 
attention  now. 

"  The  judgment  should  be  aflirmed,  with  costs," 

jT.  K.  FuUer  ior  appellants. 

Henry  PurceU  for  respondent 

Eakl,  Ch.  J.,  reads  for  affirmance. 

All  concur,  except  Ai^drewb,  J.,  taking  no  part 

Judgment  affirmed. 
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The  People  of  the  State  of  New  Yokk,  Reepoiulent,  r. 

John  II.  Sweeney,  Appellant. 

Upon  the  trial  of  an  indictment  for  grand  larceny,  the  court,  after 
charging  that  the  defendant  was  presumed  to  be  innocent  until  the  con^ 
trary  was  proved,  and,  in  case  of  a  reasonable  doubt  that  he  was 
entitled  to  an  acquittal,  at  Uie  request  of  the  defendant's  counsel  charged, 
in  substance,  that  proof  of  good  character  in  a  doubtful  case  would  turn 
the  scale  and  that  it  will  outweigh  evidence  which  might  otherwise 
appear  conclusive.  The  court  then  charged  at  the  request  of  the  prose- 
cution that  if  the  crime  charged  had  been  proved  to  the  satisfaction  of 
the  jury  beyond  a  reasonable  doubt,  any  good  character  of  the  defense 
would  not  avail.  Held,  no  error;  that  the  charge  did  not  remove  from 
the  consideration  of  the  jury  evidence  of  good  character. 

Rem&en  v.  Petiple  (48  N.  Y.  6),  distinguished. 

(Argued  April  20,  1892;  decided  May  3,  1892.) 

Appeai.  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  3,  1891,  which  affirmed  a  judgment  of  the 
Jefferson  County  Court  of  Sessions  convicting  the  defendant 
of  the  crime  of  grand  larceny  in  the  first  degree  and  affirmed 
an  order  of  that  court  denying  a  motion  for  a  new  trial. 

The  following  is  the  opinion  in  full : 

"  The  defendant  was  convicted  of  grand  larceny  in  tlie  first 
degree  in  obtaining  by  certain  false  pretences  the  sum  of  seven 
thousand  and  forty  dollars  from  the  prosecutor.  The  pretences 
by  which  the  money  was  secured  from  tlie  prosecutor  were 
fully  set  forth  in  the  indictment  and  they  furnish  cause  for 
amazement  that  any  grown  man  of  intelligence  sufficient  to 
have  acquired  a  substantial  amount  of  property  should  have 
been  deceived  by  them.  There  is,  however,  no  dispute  upon 
that  portion  of  the  case,  and  no  claim  is  made  that  the  prose- 
cutor did  not  in  fact  part  with  his  money  ujx>n  the  belief  that 
the  story  told  him  was  actually  true. 

"  The  defense  set  up  was  that  the  prosecutor  was  mistaken 
as  to  the  identity  of  the  person  who  obtained  his  property  and 
that  the  defendant  was  not  the  man  and  had  nothing  to  do 
with  it,  but  on  the  contrary  it  is  claimed  that  he  was  at  the 
time  of  the  occurrence  over  five  hundred  miles  away  in  the 
SicKELs  —Vol.  LXXXVIIL        77 
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village  of  Clyde  in  the  state  of  Ohio.  This  was  testified  to 
bv  the  defendant  and  his  wife,  and  certain  witnesses  who 
resided  in  Clyde  were  examined  on  his  behalf  on  that  point 
by  coniniission  and  gave  evidence  which  tended,  as  is  claimed, 
to  confirm  his  story.  Certain  witnesses  from  Clyde  also  gave 
evidence  as  to  the  good  character  of  the  defendant. 

"  The  chief  and  only  important  exception  was  taken  to  the 
charge  of  the  judge,  made  upon  the  request  of  the  district 
attorney  as  to  the  effect  of  this  evidence  of  good  character. 
The  judge  had  made  the  usual  charge  tliat  the  defendant  was 
presumed  innocent  until  the  contrary  was  proved,  and  in  case 
of  a  reasonable  doubt  whether  his  guilt  had  been  satisfactorily 
shown,  he  was  entitled  to  acquittal.  In  response  to  requests 
from  defendant's  counsel  the  judge  had  then  charged  that 
proof  of  good  character  raises  the  question  whether  a  man  who 
has  it  is  likely  to  commit  the  crime  charged,  and  in  a  doubtful 
CBfie  where  the  evidence  hangs  even,  character  would  turn  it ; 
that  evidence  that  a  man  had  a  good  character  for  morality 
and  honesty  will  actually  outweigh  evidence  which  might 
otherwise  appear  conclusive ;  that  the  jury  must  decide  the 
case  on  the  evidence,  and  not  upon  speculation  or  the  theory 
of  counsel  on  either  side.  Thereupon  the  district  attorney 
asked  the  judge  to  charge  that  if  the  crime  charged  in  the 
indictment  had  been  conclusively  proven  to  the  satisfaction  of 
the  jury  beyond  a  reasonable  doubt,  that  in  that  case  any  goml 
character  of  the  defense  does  not  avail  him,  and  the  court  so 
charged.  This  charge  did  not  remove  from  the  consideration 
of  the  jury  the  evidence  of  good  character  upon  the  question 
of  the  guilt  of  the  defendant.  It  did  not  mean  that  if  from 
the  evidence  in  the  case  other  than  tliat  pertaining  to  good 
character  the  jury  should  conclude  him  guilty,  then  the  evi- 
dence upon  the  subject  of  character  was  not  to  be  considered 
and  could  be  of  no  avail  to  defendant.  If  such  a  construction 
were  possible  or  even  plausible  when  considered  alone,  yet  the 
language  of  the  judge  in  response  to  the  requests  from  the 
defendant's  counsel  must  be  looked  at  and  due  weight  given 
it.  It  had  not  been  withdrawn  and  the  effect  of  the  language 
under  discussion  was  not  to  withdraw  the  previous  charge  from 
the  consideration  of  the  jury.     Taken  altogether  the  charge 
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plainly  means  that  if  upon  the  whole  evidence,  that  of  good 
character  among  the  rest,  the  jury  regard  the  crime  conclusively 
proven  to  their  satisfaction  beyond  a  reasonable  doubt,  then 
the  good  character  furnishes  no  defense  and  can  be  of  no  avail 
to  defendant.  The  construction  contended  for  by  counsel  for 
the  defendant  would  neutralize  and  fully  withdraw  tlxe  charge 
which  the  judge  had  just  made  that  good  character  for  morality 
and  honesty  would  actually  outweigh  evidence  which  might 
otherwise  appear  conclusive. 

"  This  is  not  like  the  case  of  liemsen  v.  People  (43  N.  Y.  6), 
for  in  that  case  the  court  charged  that  it  was  only  in  doubtful 
cases,  where  there  was  a  well-reasoned  doubt  logically  arrived 
at  on  the  part  of  the  jury,  arising  out  of  all  the  evidence,  that 
evidence  of  good  character  steps  in.  This  was  held  error,  as 
it  in  substance  took  from  the  jury  the  consideration  of  the 
evidence  of  good  character  when  looking  at  the  other  evidence 
in  the  case  upon  the  subject  of  defendant's  guilt,  and  only 
allowed  it  to  be  considered,  when  in  truth  by  the  existence  of 
a  well-reasoned  doubt,  the  defendant  was  entitled  to  an  acquittal 
without  it 

"  On  a  fair  construction  of  the  whole  charge  the  law  was 
properly  laid  down  in  accordance  with  the  principles  announced 
in  the  Rem^en  case,  and  since  tliat  time  steadily  maintained  in 
this  state. 

"  We  have  carefully  considered  the  various  other  exceptions 
argued  by  counsel,  and  upon  his  brief,  and  conclude  that  none 
is  available. 

^^  The  judgment  should  be  afiirmed." 

W.  jK  Porter  f  or^appeUant 

-F!  JZ  Peck  for  respondent 

Peokham,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Bespondent,  v. 

Henky  a.  Cassidy,  Appellant. 

Upon  the  trial  of  an  indictment  for  arson  it  appeared  that  the  building  set 
on  fire  was  in  a  block  with  four  others,  all  of  which  were  connected,  but 
occupied  by  different  families.  The  prosecution  was  permitted  to  prove, 
under  objection  and  exception,  the  location  and  occupancy  of  the  other 
buildings.  Held,  no  error;  that  this  evidence  was  competent  for  the 
purpose  of  describing  the  theatre  of  the  cime  and  the  conditions  and 
circumstances  surrounding  it. 

A  map  of  the  building  set  on  fire  and  of  the  adjacent  and  surrounding 
premises  was  also  put  in  evidence  by  the  prosecution,  under  objection 
and  exception.    Held,  no  error. 

The  defendant,  while  under  arrest,  in  the  presence  of  several  persons,  made 
confessions  to  the  inspector  of  the  police  force  in  the  city  of  New  York, 
where  the  fire  occurred.  The  latter  and  others  present  swore  that  the 
confessions  were  voluntarily  made.  Defendant  swore  they  were  made 
"under  the  influence  of  fear,  produced  by  threats."  The  jury  was 
instructed  to  disregard  them,  if  so  obtained.  These  confessions  weiip 
the  main  evidence  connecting  defendant  with  the  crime.  A  verdict  of 
guilty  was  rendered.  Held,  that  the  evidence  was  properly  received, 
as  the  jury  must  have  found  the  confessions  to  have  been  voluntarily 
made;  and  that  they  were  sufficient  to  establish  defendant's  guilt. 

A  letter  written  by  defendant,  while  under  arrest,  to  his  mother,  which 
contained  statements  tending  to  show  his  guilt,  was  received  in  evi- 
dence, under  objection  and  exception.    Held,  no  error. 

(Argued  April  21,  1892;  decided  May  8, 1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  seeond  judicial  department,  entered  upon  an  order 
made  May  11,  1891,  which  affirmed  a  judgment  of  the  West- 
chester County  Court  of  Sessions  convicting  the  defendant  of 
the  crime  of  arson  in  the  first  degree. 

The  following  is  the  opinion  in  full : 

"  The  defendant  was  indicted  for  arson  in  setting  fire  to  an 
inhabited  building  belonging  to  the  New  York  Catholic  Pro- 
tectory. There  was  no  dispute  at  the  trial  that  the  fire  was  of 
incendiary  origin.  The  proof  to  show  that  the  defendant  was 
the  author  of  the  fire  consisted  mainly  of  his  confessions.  He 
denied  his  guilt,  and  gave  evidence,  mostly  by  his  relatives, 
for  the  purpose  of  showing  insanity  and  an  aUhi.  The  trial 
judge  submitted  all  the  evidence  to  the  jury  in  a  full  and  fair 
charge,  to  which  no  exception  whatever  was  taken.     The  evi- 
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dence  was  abundant  to  authorize  a  verdict  of  guilty,  and  we 
have  only  to  consider  the  exceptions  taken  during  the  trial  to 
rulings  upon  questions  of  evidence.  We  have  carefully  exam- 
ined these  exceptions,  and  it  is  entirely  clear  that  none  of  them 
were  well  taken. 

"  The  building  set  on  fire  was  in  a  block  with  four  other 
buildings,  all  connected  together,  but  occupied  by  different 
families.  The  district  attorney  was  permitted  to  show  the 
location  and  occupancy  of  these  other  buildings,  and  in  this  it 
is  claimed  error  was  committed.  There  was  no  possible  harm 
in  this  evidence  to  the  defendant,  and  it  was  competent  for  the 
purpose  of  describing  the  theatre  of  the  crime  and  the  condi- 
tions and  circumstances  which  surrounded  it. 

"  The  defendant's  counsel  objected  to  a  map  of  the  building 
set  on  fire  and  of  the  adjacent  and  surrounding  premises  which 
was  given  in  evidence  on  the  part  of  the  prosecution.  The 
map  was  competent  to  bring  before  the  jury  the  precise  loca- 
tion of  the  building  set  on  fire  and'  its  surroundings. 

"  The  confessions  of  the  defendant  were  made  while  he  was 
under  arrest,  in  the  presence  of  several  persons,  to  Inspector 
Byrnes  of  the  New  York  police  force.  The  inspector  and 
other  persons  present  testified  that  the  confessions  were  volun- 
tarily made.  The  defendant  testified  that  they  were  made 
*  unAer  the  influence  of  fear,  produced  by  threats,'  and  hence 
it  was  claimed  on  his  behalf  that  tliey  were  not  competent 
under  section  395  of  the  Code  of  Criminal  Procedure. 

"  The  jurore  were  instructed  to  disregard  the  confessions  if 
thus  obtained,  and  they  must  have  found  that  they  were  not 
thus  induced;  that  they  were  voluntarily  made  and  reliable, 
and  hence  they  were  properly  in  the  case  and  were  suflicient 
as  the  basis  of  the  verdict. 

"  The  defendant  while  under  arrest  wrote  a  letter  to  his 
mother  which  contained  statements  tending  to  show  his  guilt. 
We  can  see  no  possible  ground  for  the  exclusion  of  the  letter 
as  evidence  against  him. 

"  There  are  other  exceptions  to  the  rulings  of  the  trial  judge, 
but  they  are  manifestly  groundless  and  even  less  important 
than  those  we  have  specially  noticed. 

"  The  judgment  should  be  aflirmed." 
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Frederick  W.  Sherman  for  appellant. 

W.  Popham  PlaM  for  respondent. 

£abl,  Ch.  J.,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed. 


Jean  Albert  Tauziede  et  al.,  Appellants,  v.  Francois  Henry 

JuMBL  et  al.,  Bespondents. 

(Argued  April  22,  1892;  decided  May  8,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  12,  1891,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  procure  a  sale  of  certain  real 
estate  in  the  city  of  New  York,  held  by  the  defendant  John 
Elliott  in  trust  for  the  heirs  of  Stephen  Jumel  and  for  a  dis- 
tribution of  the  proceeds  thereof. 

The  following  is  the  opinion  in  full :         * 

"  In  the  action  brought  by  Chester  against  Francois  Henry 
Jumel  and  others  (1 25  N.  Y.  123),  one  of  the  principal  questions 
was  whether  the  percentages  and  interests  of  DeChambmn  and 
these  respondents  claiming  under  him  should  be  computed  on 
the  basis,  $152,525.43,  or  of  $340,000,  and  it  was  held  that 
they  were  to  be  computed  upon  the  latter  sum.  That  action 
was  commenced  before  this,  and  all  the  parties  to  this  action 
were  parties  to  that,  except  the  plaintiff  Holt.  Subsequently 
to  the  commencement  of  that  action.  Holt  took  conveyances 
of  interests  in  the  property  in  controversy  from  the  plaintiff 
Tauziede  and  the  defendant  Tauziede,  and  thereafter  he  com- 
menced this  action,  wherein  he  prayed  judgment  that  the 
defendant  Elliott  be  directed  to  sell  the  real  estate  held  by  him 
in  trust,  and  that  the  proceeds  of  the  sale  be  divided  among 
the  parties  to  the  action  according  to  their  respective  interests. 
In  that  action  there  was  an  interlocutory  judgment  directing 
a  sale  of  the  real  estate,  and  in  pursuance  of  that  judgment 
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he  sold  the  real  estate  for  $340,000.  Upon  the  final  trial  of 
the  action,  it  was  held,  following  the  decision  in  the  Cheater 
case,  that  the  interests  of  these  respondents  should  be  com- 
puted upon  the  basis  of  $340,000.  Upon  tliis  appeal,  the  sole 
complaint  of  the  plaintiffs  is  that  the  computation  of  the  inter- 
ests was  made  upon  an  erroneous  basis,  and  that  it  should 
have  been  made  upon  the  basis  of  $152,525.43.  As  it  does 
not  appear  that  the  complaint  in  the  Chester  action  had  been 
filed  at  the  time  of  the  conveyances  to  Holt,  the  Ih  pendens 
in  that  action  was  inoperative  as  notice  to  him  of  the  pendency 
of  that  action,  and,  therefore,  the  judgment  in  that  action 
does  not  estop  and  bind  him  as  if  he  were  a  party  thereto. 
But  the  judgment  in  that  action  binds  all  the  parties  thereto 
including  the  plaintiff  Tauziede. 

"  We  are  also  of  the  opinion  that  the  decision  made  in  that 
action  should,  as  authority,  control  the  decision  of  this  as  to 
Holt.  That  decision  upon  the  question  referred  to  was  based 
upon  the  written  agreements  between  the  parties  and  their 
relations  to  each  other  and  to  the  property,  Hind  taking  all 
those  matters  into  consideration  the  court  in  that  action  reached 
the  conclusion  that  the  sum  of  $340,000  was  to  be  taken  on 
the  basis  of  the  computation  of  the  interest  of  the  parties. 
Here  the  same  undisputed  facts  were  before  the  court  in  this 
action,  and  it  cannot  be  said  now  that  there  was  error  in 
reaching  the  same  conclusion.  It  is  not  of  much  imj>ortance 
what  the  precise  allegations  in  the  pleadings  in  these  actions 
were,  or  what  particular  name  was  given  to  the  interests  of 
these  parties  in  the  real  estate  and  the  proceds  thereof  to  be 
divided.  The  undisputed  facts  are  before  the  court,  and  upon 
them  in  this  as  upon  the  prior  action,  the  acts  of  the  parties 
must  be  determined.  We  cannot  yield  to  the  contention  of 
the  plainti&  in  this  action  without  overruling  our  prior  decis* 
ion  upon  substantially  the  same  facts,  and  we  are  not  disposed 
to  do  that  and  see  no  reason  to  do  it. 

"  The  judgment  should  be  affirmed,  with  costs." 

John  J,  Machlin  for  appellants. 
Ed/voard  Winslow  Paige  for  respondents. 
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Earl,  Cli.  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Alexander  G.  Calder,  Appellant,  v,  Perct  Jenkins, 

Rciipondent. 

(Argued  April  25,  1893;  decided  May  8,  1892.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  General 
Term  of  the  City  Court  of  Brooklyn  on  the  ground  that  the 
amoimt  involved  was  less  than  $500. 

Jes^e  Johnsoii  for  motion. 

S.  M.  Meeker  opposed. 

Agree  to  dismiss  appeal ;  no  opinion. 

All  concur. 

Appeal  dismissed.    


The  People  ex  rel.  Ebenezer  G.  Blakslee,  Appellant,  v. 
The  Commissioners  of  the  Land  Office,  Respondent. 

(Argued  April  25,  1892;  decided  May  8,  1892.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  General 
Term  of  the  Supreme  Court  in  the  second  judicial  department 
affirming  the  proceedings  of  the  commissioners  of  the  land 
office  granting  certain  lands  under  water. 

S.  W.  liosendah^  Attorney-General  and  Taylor  db  Parictr 
for  motion. 

Fran^da  Larkin  opposed. 

Agree  to  grant  motion  unless  an  undertaking  as  required  by 
section  1326  of  the  Code  of  Civil  Procedure  be  given  within 
twenty  days ;  no  opinion. 

All  concur. 

Ordered  accordingly. 


» 


(Argued  February  29,  1892;  decided  May  8,  1892.) 


This  was  a  motion  to  amend  a  remittitur. 

The  case  is  reported  in  129  N.  Y.  664. 

The  following  is  the  opinion  in  full : 

"  The  remittitur  should  be  amended  so  as  to  allow  interest 
on  the  sum  paid  by  the  relator  from  tlie  time  of  such  payment, 
but  there  is  no  authority  for  a  judgment  directing  the  money 
to  be  refunded.  Chapter  463  of  the  Laws  of  1889  gives  to 
corporations  a  new  and  important  remedy.  It  permits  them  to 
apply  to  the  comptroller  for  a  revision  of  any  tax  levied  upon 
them  under  the  law  providing  for  the  taxation  of  certain  corpo- 
rations. They  are  not  limited  as  to  time  within  which  the 
application  is  to  be  made.  Any  corporation  that  ever  paid  a 
tax  under  the  law  may  now  apply  for  a  revision  and  readjust- 
ment. But  the  legislature  did  not  confer  power  upon  the 
comptroller  or  the  court  to  direct  the  refunding  of  any  tax 
paid  into  the  treasury  to  the  corporation  that  paid  it  There 
may  be  cases  where  it  would  be  just  and  perhaps  necessary  to 
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The  People  ex  rel.  The  Edison  Electric  Illuminating  Com- 
pany of  New  York,  Appellant,  v.  Edward  Wemple,  as  m~m\ 
Comptroller,  etc.,  Respondent. 

There  is  no  limitation  as  to  the  time  in  which  a  corporation  may  apply  to 
the  comptroller  for  the  revision  of  a  tax  levied  upon  it,  under  the  pro- 
vision of  the  act  providing  for  the  taxation  of  certain  corporations  (§  19, 
chap.  542,  Laws  of  1880),  as  amended  in  1889  (chap.  463,  Laws  of  1889), 
which  authorizes  that  officer  to  revise  and  readjust  tax  accounts  against 
corporations  theretofore  settled. 

No  power  is  conferred  upon  the  comptroller  by  said  act,  or  upon  the  court 
in  reviewing  his  decision  as  authorized  by  it  (§  20),  to  direct  the  refund- 
ing of  any  tax  paid  into  the  state  treasury  pursuant  to  the  act.  All  that 
the  comptroller  may  do  is  to  resettle  the  account  and  charge  or  credit  to 
the  corporation,  as  the  case  may  require,  the  difference,  if  any,  resulting 
from  the  revision  **  upon  the  current  account." 

Upon  review  by  the  court  it  may  give  no  judgment  that  the  comptroller 
might  not  have  given. 

It  seems  that  in  case  the  corporation  is  not  liable  to  taxation  and  so,  has  no 
account  with  the  comptroller,  it  is  for  the  legislature  to  carry  out  the 
decision  of  the  comptroller  or  the  court  by  making  an  appropriation  to 
refund  the  illegal  tax. 
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refund  the  money  paid,  but  such  cases  are  reserved  for  the 
action  of  the  legislature  itself.  Taxes  once  paid  into  the 
treasury  under  this  statute  cannot  be  paid  back  without  an 
appropriation.  All  the  comptroller  is  authorized  to  do  in  an 
application  for  revision  and  readjustment  is  to  resettle  the 
account  and  to  charge  or  credit,  as  the  case  may  require,  the 
difference,  if  any,  resulting  from  such  revision  *  upon  the  cur- 
rent account'  of  the  corporation  filing  the  petition.  The 
courts  are  authorized  to  review  the  action  of  the  comptroller, 
and  to  correct  it  when  found  erroneous  upon  the  facts  or  the. 
law.  But  upon  such  review  the  court  can  give  no  judgment 
that  the  comptroller  could  not  have  given  when  tlie  applica- 
tion was  before  him.  The  party  paying  the  tax  and  applying 
for  a  review,  perhaps  many  years  after,  has  no  remedy  except 
what  the  statute  gives  him.  The  legislature  never  intended 
to  clothe  the  comptroller  with  power  to  pay  back  to  corpo- 
rations taxes  when  he  w.as  of  the  opinion  that  they  were 
illegally  assessed.  It  was  supposed  that  justice  would  be  done 
by  permitting  the  comptroller  to  give  the  corporation  credit 
upon  its  account.  This  leaves  the  money  collected  in  the 
treasury,  but  gives  the  corporation  the  benefit  of  any  sum 
paid  in  excess  of  what  might  have  been  lawfully  demanded,  by 
applying  it  upon  future  taxes.  It  was  assumed  that  the  cor- 
poration would  have  such  account,  and  in  this  ease  it  has. 
This  corporation  has  an  account  with  the  comptroller,  because, 
since  1889,  it  was  liable  to  taxation.  In  a  case  where  there 
was  no  liability  to  taxation,  and,  consequently,  could  not  be 
any  account  between  the  corporation  and  the  comptroller,  the 
legislature  may  carry  out  the  decision  of  the  court  by  making 
a  proper  appropriation  of  the  money. 

"  The  motion,  except  as  to  the  interest,  should  be  denied.'^ 

Eugene  IL  Lewis  for  motion. 

Simon  W.  Rosendal^^  Attorney-General'^  opposed. 

O'Brien,  J.,  reads  for  denial  of  motion,  except  as  to  interest. 
All  concur. 
Motion  denied. 
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CoBA  Chase,  BeBpondent,  v,  Jamestown  Street  Eailwat 

Company,  Appellant. 

(Submitted  April  18,  1892;  decided  May  6,  18d2.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1891,  which  affirmed  a  judg- 
ment in  favor  of  plaintifi^  entered  upon  a  verdict,  and  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

(7.  R.  Lockwood  for  appellant 

Frank  TF".  Stevens  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Chables  Griesa  et  al.,  Bespondents,  v.  The  Massachusett3 

Benefit  Association,  Appellant. 

(Argued  April  18, 1892;  decided  May  €,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1891,  which  affirmed  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  decision  of  the  court 
on  trial  at  Circuit  without  a  jury. 

J.  K.  Hayward  for  appellant. 

J.  F.  Parkhurst  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 
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Stephen  D.  Babnes  et  aL,  ae  Administrators,  etc.,  Respond- 
ents, V.  Ann  L.  MaoDonald,  Appellant. 

(Argued  April  18,  1892;  decided  May  6,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  9,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee.  ' 

Saviud  C.  Mount  for  appellant. 

Albert  B.  Boardman  for  rcF^pondenta. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed, 

YiCTos  Rides  et  al..  Respondents,  t;,  Robest  Foooan, 

Appellant. 

(Argued  April  18.  1892;  decided  May  6,  1892.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  16,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  the  report  of  a  referee. 

Adelbert  Moot  for  appellant. 

Arthur  a.  Moore  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 

In  the  Matter  of  the  Widening  of  Washington  Street  in  the 

City  of  Poughkeepsie. 

(Argued  April  18,  1892;  decided  May  6.  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  11,  1891,  which  affirmed  an  order  of  Special 


CAUSES  NOT  REPORTED  IN  FULL.        621 

Term  confinning  the  report  of  commissioners  appointed  to 
a^88  damages. 

Horace  D.  Hufcut  for  appellant, 

Charles  B.  Herrick  for  respondent 

Agree  to  affirm ;  no  opinion,  , 

All  concur. 
Order  affirmed. 


J  HI 


William  Alexandeb,  as  Administrator,  etc.,  Respondent,  v. 
The  State  of  New  York,  Appellant. 

(Argued  April  19,  1892 ;  decided  May  6,  1890.) 

Appeal  from  award  made  by  the  Board  of  Claims  April  15, 
1891,  in  favor  of  the  claimant 

Simon  W.  Rosendale^  Attorney-General^  tor  appellant 

Tracy  C.  Becker  for  respondent. 

f 
Agree  to  affirm ;  no  opinon. 

All  concur,  except  Eabl,  Ch.  J.,  not  voting,  and  Maynakd^ 

J.,  not  sitting. 

Award  affirmed. 

Samuel  Peden,  Jr.,  Appellant,  v,  Albebt  Smith,  Kespondent 
(Sabmitted  April  19,  1892;  decided  May  6,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  9, 1891,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term,  and  affirmed  an  order  for  interpleader* 

Albert  G.  McDonald  for  appe3ant 

Jokn  F,  Brush  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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The  Laweenceville  Cement    Company,   Appellant,  v.  S, 
Webber  Parker  et  al.,  Bespondents. 

(Argued  April  19,  1892;  decided  May  6,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  2,  1891,  which  affirmed  an  order  in  favor  of  defend- 
ants, entered  upon  a  aecision  of  the  court  on  trial  at  Special 
Term. 

William  Henry  Amoitx  for  appellant. 

Michael  If.  Cardoso  and  Wilson  BrowUy  Jr.^tor  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


W.  H.  Hayden  Miller,  Respondent,  v,  William  H.  Cuktiss, 

Appellant. 

(Argued  April  20,  1892;  decided  May  6,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Sui)erior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
the  first  Monday  of  June,  1891,  which  overruled  defendant's 
exceptions  and  directed  judgment  in  favor  of  plaintiff  upon  a 
verdict. 

John  Bro6k%  Leavitt  for  appellant 

Marshall  P.  Stafford  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


CAUSES  NOT  REPORTED  IN  FULL.        623 

The  Mekchants'  National  Bank  of  Whitehall,  Respondent, 
V.  S.  Edward  Chapin  et  al.,  Appellants. 

(Argued  April  21,  1892;  decided  May  6,  1892.) 

• 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  11,  1891,  which  modified,  and  affirmed  as  modi- 
tied,  a  judgment  in  favor  of  plaintiff  entered  upon  the  report 
of  a  referee. 

(?.  A,  Dennis  for  appellants. 

J.  Sanford  Potter  for  respondent. 

Agree  to  affirm ;  no  opinion* 
All  concur. 
Judgment  affirmed. 


Orvillb  T,  Jaevis,  Respondent,  u  The  Brooklyn  Elevated 

Railroad  Company,  Appellant. 

(Argued  April  21,  1893:  decided  May  6,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  October  28, 
1891,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
Upon  a  verdict,  and  affirmed  an  order  denying  »  motion  for  a 
new  trial. 

WiUiam  AT,  Coh&n  for  appellant. 

Jf.  Z.  Towns  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed* 


Caroline  J.  Cammersr,  Respondent,  v.  Clemens  Muller, 

Appellant. 

(Argued  April  22,  1892;  decided  May  6,  1892.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  ujx)n  an  order 
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made  Janury  20,  1890,  which  aflSrnied  a  judgment  in  favor  of 
jplaintiff  entered  upon  a  verdict,  and  also  affinued  an  order 
denying  a  motion  for  a  new  trial. 

Robert  H,  Griffin  for  appellant. 

Hit^ene  H,  Lewis  for  respondent. 

Agree  to  affirm  on  opinion  of  Van  Brunt,  J.,  in  General 
Term. 

All  concur. 
Judgment  affirmed. 

Kachkl  Poijxx)k,  Respondent,  v.  The  Brooklyn  Crosbtown 

Railroad  Company,  Appellant. 

(Argued  April  22,  1892;  decided  May  6,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  8,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Thomaa  S,  Moore  ior  appellauU 

Dcuoid  Tim  for  respondent. 

Agree  to  affirm ;  no  opinion* 
All  concur. 
Judgment  affirmed. 

In  the  Matter  of  the  Petition  of  John  Newton,  Commifisioner, 
etc.,  for  the  Appointment  of  Commissioners  of  Appraisal. 

In  re  Claim  of  the  Fe&lale  Academy  of  the  Sacred  Heabt^ 

Appellant. 

(Argued  April  25,  1892;  decided  May  6.  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  September  21, 
1891,  which  affirmed  an  order  oi  Special  Term  confirming 
the  report  of  commissioners  of  appraisal. 
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Janies  A,  Deering  for  appellant. 

Arthur  N.  Masten  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 

Maunsell  Van  Rensselaer,  Respondent,  v,  Edward  S.  Bull 
et  al.,  Respondents,  Thomas  C.  IIiggins  et  al,  Appellants. 

(Argued  April  25,  1892;  decided  May  6,  1892.) 

APPEAL  fron)  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  13, 
1891,  which  affirmed  an  order  denying  a  motion  to  vacate 
certain  sales  under  a  decree  of  foreclosure. 

Eugene  Z.  Bushe  for  appellants. 

James  E.  Chandler^  Robert  P.  Harlaw  and  Jno.  Alex 
BeaU  for  respondents. 

Agree  to  affirm  on  opinion  in  General  Term. 
All  concur. 
Order  affirmed. 

The  People  ex  rel.  Edward  Luckemeyer,  Appellant,  v. 
Michael  Coleman  et  al..  Commissioners  of  Taxes  and 
Assessments  of  the  City  of  New  York,  Respondents. 

(Argued  April  25,  1892;  decided  May  6,  1892.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  5,  7.891, 
which  affirmed  a  judgment  in  favor  of  defendants  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

H.  Charles  Ulman  for  appellant. 

David  J.  Dean  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
Sickels— Vol.  LXXXVIU.        79 
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John  "W.  Young,  Appellant,  v.  Sophia  Young,  Impleaded, 

etc.,  Respondent. 

Exceptions  taken  to  the  refusal  of  the  court  to  find  in  nccordance  with  a 
request,  are  properly  inserted  in  the  case  on  appeal  (Code  Civ.  Pro. 
§  997),  and  so  an  order  striking  them  out,  where  it  does  not  appear  that 
they  were  not  properly  taken,  is  error, 

(Argued  April  25. 1892;  decided  May  6,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
March  10,  1892,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  to  re-settle  a  case. 

The  trial  took  place  at  Special  Term,  at  which  plaintiff  sub- 
mitted to  the  court  certair.  requests  for  findings  of  fact  and  of 
law,  which  were  refused.  On  settlement  of  the  case,  such 
requests  and  refusals  to  find  and  the  exceptions  thereto  were 
struck  out 

The  following  is  the  opinion  in  full : 

■**  The  plaintiffs  exceptions,  if  duly  taken  under  section  994 
of  the  Code,  were  properly  inserted  in  the  case.  (Code,  §  997 ; 
I^rench  v.  Poivers,  80  N.  Y.  146.)  It  does  not  appear  that 
they  were  not  properly  taken  in  the  manner  and  within  the 
time  prescribed  in  section  994.  They  were  directed  to  be 
stricken  out  of  the  case  on  the  settlement,  on  the  ground  that 
exceptions  so  taken  are  not  to  be  inserted  in  the  case,  but 
are  brought  up  in  connection  with  the  judgment-roll. 

"  In  this  case  we  think  the  judge  erred.  Section  997  seems 
to  be  decisive  that  such  exceptions  may  be  inserted  in  the  case. 
Tlie  General  Term  affirmed  the  order  on  the  ground  tliat  only 
exceptions  properly  taken  could  be  incorporated  into  the  case, 
and  that  the  exceptions  inserted  by  the  plaintiff  had  not  been 
taken  in  time.  This  does  not  appear.  We  think  there  is  no 
doubt  that  the  plaintiff,  m  order  to  make  his  exceptions  valid, 
must  have  conformed  to  the  provisions  of  section  994,  and  that 
if  the  exceptions  were  not  taken  in  the  manner  there  proWded, 
they  are  not  valid.  If  the  plaintiff,  by  mistake  or  inadvert- 
«ence,  has  not  conformed  his  practice  to  that  section,  his  excep- 
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tions  '.vill  fail  unless  he  is  relieved  under  section  724,  or  in  some 
other  way. 

'*  As  it  stands,  the  plaintiff  is  entitled  to  a  reversal  of  the 
order,  since  the  ground  upon  which  the  General  Term  pro- 
ceeded is  not  supported  by  any  facts  appearing  in  the  papers. 

"  Orders  of  Special  and  General  Terms  reversed  and  motion 
to  resettle  the  case  granted,  with  costs." 

E,  F,  Bullard  for  appellant. 

Robert  E,  Deyo  for  respondent. 

Per  Curiam  opinion  for  reversaL 

All  concur. 

Orders  reversed  and  motion  granted. 


The  People  ex  rel.  Isaac  P.  Martin,  Appellant,  v.  Theodore 
W.  Myers  et  al.,  as  the  Board  of  Revision  and  Correction 
of  Assessment  Lists,  Respondents. 

(Argued  April  25,  1892,  decided  May  6,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  15,  1892, 
which  dismissed  a  writ  of  certiorari  brought  to  review  the 
action  of  the  Board  of  Revision  and  Correction  of  the  Assess- 
ment Lists  of  the  city  of  New  York  in  confirming  an  assess- 
ment against  the  relator  for  macadamizing  Kingsbridge  road« 

James  A,  Deering  for  appellant 

David  J,  Dean  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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188   628 


1 2%2%       m%jMr%. 

149  899  Walter  Langdon,  Respondent,  v.  The  Mayor,  Aldermen 

188    6281  AND  CoMMONALTY  OF  THE  CiTY  OF  NeW  YoRK,  Appellant. 

dl62    4741  '      ^^ 

188    628  Marian  L.  Carroll  (nee  Langdon)  et  al.,  Respondents,  v. 
iSLi^  The  Same,  Appellant 


In  an  action  to  recover  damages  sustained  by  plaintiff  by  reason  of  the 
erection  by  the  city  of  New  York  of  a  new  wharf  or  bulkhead  in  front 
of  plaintiff's  wharf  on  the  Hudson  river,  in  pursuance  of  the  plan  for  a 
new  front  along  that  river,  adopted  by  the  city  under  authority  of  the 
act  of  1870  (§  99,  chap.  137,  Laws  of  1870),  as  amended  in  1871  (Chap. 
574,  Laws  of  1871),  thus  cutting  off  access  by  vessels  to  said  wharf, 
plaintiff  was  permitted  to  prove  under  objection  and  exception  the  prices 
paid  by  the  city,  in  carrying  out  its  plan,  for  other  property  of  the  same 
general  character  and  similarly  situated  upon  the  same  river  front.  Held, 
no  error;  that  in  view  of  the  peculiar  and  exceptional  character  of  the 
situation,  plaintiff  having  no  ownership  of  the  fee  of  the  premises  where 
defendants'  wrongful  acts  were  committed,  but  simply  owning  certain 
rights  and  easements  similar  to  thjose  existing  along  the  whole  river 
front,  the  reception  of  this  testimony  was  not  such  error  as  to  require 
reversal;  that  the  evidence  was  the  best  obtainable,  and  so,  a  departure 
from  the  ordinary  rule,  which  will  not  allow  evidence  of  sales  of  other 
real  property  in  the  same  vicinity  to  be  given  for  the  purpose  of  estab- 
lishing the  value  of  property  in  controversy,  was  permissible. 

In  re  Thompdon  (127  N,  Y.  463),  distinguished. 

(Argued  March  8,  1892;  decided  May  24,  1892.) 

Appeals  from  judgments  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
orders  made  June  26,  1891,  which  confirmed  the  reports  of  a 
referee  and  directed  judgments  in  favor  of  plaintiffs. 

The  following  is  the  opinion  in  full : 

"  Upon  the  trial  of  these  actions  at  Special  Term,  all  the 
material  facts,  except  the  amount  of  damages  and  the  value  of 
the  plaintiffs'  rights,  were  stipulated,  and  it  was  agreed  that  if 
the  court  should  decide  the  plaintiflEs  were  entitled  to  judgment 
for  the  relief  demanded  in  the  complaint,  the  question  of  the 
amount  of  damages  and  of  the  value  of  plaintiflEs'  interest  in 
the  premises  should  be  reserved,  and  be  thereafter  ascertained 
in  such  legal  manner  as  the  court  might  direct. 

"The  trial  court  held  that  no  property  rights  of  the  plain- 
tiffs had  been  invaded  by  the  defendants,  and  directed  judgment 
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for  a  dismissal  of  the  complaint  in  each  case  upon  the  merits. 
The  General  Term  reversed  these  judgments  and  ordered  a 
new  trial.  The  defendants  thereupon  appealed  to  this  court 
and  gave  the  usual  statutory  stipulation  for  judgment  absolute, 
if  the  orders  granting  a  new  trial  should  be  affirmed. 

"  The  decision  of  this  court  upon  that  appeal  was  favorable 
to  the  plaintiffs  (93  N.  Y.  129)  and  conclusively  determined 
the  extent  of  their  rights,  and  directed  judgment  absolute 
against  the  defendants.  When  the  remittitur  went  down,  the 
usual  formal  order  was  entered  making  the  judgment  of  this 
court  the  judgment  or  the  Supreme  Court  and  directing  that 
execution  might  i«8ue  for  the  plaintiffs'  costs,  when  taxed  and 
inserted  in  the  judgment,  and  for  such  other  amount  as  the 
court  might  adjudge  to  be  recoverable  against  the  defendants. 
Subsequently,  upon  the  motion  of  the  plaintiffs  made  at  Gen- 
eral Term  upon  the  stipulation  of  the  parties,  a  judgment  was 
entered  fixing  the  rights  of  the  plaintiffs,  and  ordering  a  refer- 
ence to  take  proofs  as  to  the  value  of  the  property  appropri- 
ated by  the  defendants,  and  the  amount  of  piist  damages,  and 
to  report  the  testimony  taken  with  a  statement  of  the  facts 
deemed  to  have  been  proven,  and  reserving  all  other  questions 
until  the  coming  in  of  the  report,  when  either  party  might 
apply  for  further  relief  at  the  foot  of  the  judgment. 

"  This  practice  was  authorized  bv  the  concluding  paragraph 
of  section  194  of  the  Code,  which  provides  that  when  judg- 
ment absolute  has  been  ordered  in  this  court  and  the  remittitur 
sent  down,  an  assessment  of  damages,  or  any  other  proceeding 
requisite  to  render  the  judgment  effectual,  may  be  had  in  the 
court  below.  The  referee  reported  the  testimony,  with  his 
opinion  that  the  value  of  the  property  appearing  therefrom  to 
have  been  taken  by  the  defendants  in  each  case  was  $75,062, 
or  $1,000  per  lineal  foot  of  bulkhead,  and  that  the  past  dam- 
ages in  the  one  case  amounted  to  $42,998,  and  in  the  other 
case  to  $36,693.  This  report  was  set  aside  and  a  new  refer- 
ence ordered  upon  the  ground  stated  in  the  opinion  at  the  Gen- 
eral Term,  that  the  referee  had  improperly  taken  into  consid- 
eration the  benefits  which  might  accrue  from  the  erection  of 
platforms  and  sheds  by  the  permission  of  the  dock  depart- 
ment, under  chapter  249  of  the  Laws  of  1875.     As  the  grant- 
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ing  of  such  privileges  was  entirely  discretionary  and  highly 
improbable  after  the  adoption  of  the  plan  for  the  improvement 
of  the  river  front  reported  by  General  McClellan,  engineer-in- 
chief  of  the  department  in  1871,  they  were  no  longer  to  be 
regarded  as  a  lawful  element  of  value  or  of  damages.  A  second 
reference  was  internipted  by  the  death  of  the  referee,  and  a 
third  referee  appointed,  who  was  authorized  to  take  proofs  and 
report  as  to  the  same  facts,  and  upon  the  hearing  either  party 
was  to  be  at  liberty  to  read  the  testimony  of  any  witness  exam- 
ined upon  the  former  references,  or  to  call  any  such  witness 
for  further  examination,  and  to  read  an^ documentary  evidence 
offered  on  the  previous  hearings,  and  any  testimony  or  evidence 
so  offered  should  be  subject  to  any  legal  objection  thereto 
upon  any  other  ground  than  the  absence  of  the  witness,  or  of 
the  original  documents  offered. 

"  The  referee  reported  the  testimony  taken,  with  his  findings 
to  the  effect  that  the  value  of.  ^le  plaintiffs'  property  in  each 
case,  at  the  time  of  its  appropriation,  was  $7,506,  or  at  the 
rate  of  $100  for  each  lineal  foot  of  water  front,  and  its  annual 
income  value  $375.  Interest  upon  the  value  of  the  property 
was  allowed  by  way  of  damages. 

"  The  testimony  of  the  witnesses  upon  the  question  of  value 
was  widely  variant,  and  proceeded  uix)n  irreconcilable  lines  of 
difference.  Upon  the  part  of  the  plaintiffs,  they  were  persons 
more  or  less  familiar  with  the  former  market  and  rental  value 
of  this  kind  of  property,  and  they  testified,  after  an  exhaustive 
examination  as  to  their  qualifications  and  the  grounds  of  their 
opinions,  that,  in  their  judgment,  its  market  value  in  1877,  at 
the  time  of  its  appropriation  by  the  defendants,  ranged  from 
$865  to  $1,500  per  foot,  and  its  annual  rental  value  from  $46 
to  $50  per  foot.  These  estimates  of  value  did  not  include 
any  increase  on  account  of  platforms  or  sheds  erected,  or  for 
the  erection  of  which  permission  might  be  obtained  from  the 
dock  department,  under  the  'Shed  Act'  of  1875,  but  did 
include  the  possibility  of  the  exclusive  use  of  the  bulkheads 
in  connection  with  the  adjoining  piers  by  steamship  companies 
under  the  act  of  1858. 

"  The  evidence  on  the  part  of  the  defendants  was  mainly 
confined  to  the  amount  of  wharfage  actually  collected  for  the 
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use  of  plaintiffs'  property  at  and  immediately  preceding  the 
time  of  its  appropriation  by  the  defendants,  and  the  estimate 
of  witnesses  of  the  annual  income  to  be  derived  from  it,  and  it 
was  this  testimony  which  was  adopted  and  followed  by  the 
referee  in  arriving  at  his  conclusions  upon  the  subject  of  value. 

"  The  application  of  this  rule  limited  the  consideration  of 
the  question  to  the  actual  present  productiveness  of  the  prop- 
erty, which  might  be  dependent  upon  a  variety  of  causes,  not 
affecting  its  intrinsic  value,  and  which  did  not,  therefore,  afford 
a  safe  or  reliable  criterion  of  its  worth  to  tlie  owner.  If  the 
sovereign  power,  in  the  exercise  of  the  right  of  eminent  domain, 
could  take  the  property  of  the  citizen  at  a  valuation  based 
upon  the  net  income  realized  from  it,  it  is  feared  tliat  a  very 
large  part  of  the  farm  property  of  the  state  could  be  acquired 
by  it  at  a  purely  nominal  consideration.  But  it  is  the  poten- 
tialities of  a  given  piece  of  property,  both  developed  and 
undeveloped,  which  constitute  its  chief  element  of  value. 

"  The  General  Term  took  this  view  of  the  evidence,  when 
the  report  of  the  referee  came  up  for  confirmation,  and,  while 
not  willing  to  adopt  the  opinion  of  plaintiffs'  witnesses,  and 
characterizing  it  as  a  *  greatly  exaggerated  estimate  of  the 
value  of  these  privileges,'  it  also  discarded  the  evidence  of  the 
defendants,  and  declared  that  their  estimate  of  value  '  was,  on 
the  other  hand,  ridiculously  small.' 

"  The  court  then  called  attention  to  evidence  offered  and 
excluded,  which  might  have  afforded  a  fair  ground  upon  which 
to  base  a  correct  judgment.  This  rejected  evidence  consisted 
of  a  report  of  the  dock  department  showing  that  the  defend- 
ants had  bought  other  property  of  a  similar  character  at  various 
places  upon  the  North  river  front,  and  paid  therefor  prices 
averaging  about  $600  per  lineal  foot  of  front.  Because  of 
the  exclusion  of  this  proof,  the  court  set  aside  tlie  report  of  the 
referee  and  directed  a  further  hearing  before  him  for  the  intro- 
duction of  additional  testimony,  upon  which  a  judgment  might 
be  rendered.  Upon  this  hearing,  the  principal  evidence  intro- 
duced consisted  of  six  contracts  and  deeds  for  the  purchase  by 
the  city,  in  1884  and  1885,  of  as  many  diffcFent  wharfage  and 
bulkhead  rights  fronting  on  West  street,  and  distant  about 
2,700  feet  from  the  property  of  the  plaintiffs;   and  of  the 
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report  of  the  commissioners  of  the  dock  department  of  the 
purchases  and  the  prices  paid ;  and  of  the  testimony  of  an 
expert  witness  that  tlie  relative  value  of  such  rights  and  bulk- 
heads and  of  the  plaintiffs  were  the  same. 

"  The  defendants  strenuously  objected  to  the  reception  of 
this  evidence  and  moved  to  set  aside  the  referee's  report, 
because  of  its  admission,  which  was  denied,  and  it  is.  the  excep- 
tions to  the  admission  of  this  testimony  which  are  the  sole 
grounds  for  this  appeal.  The  referee  reported  the  value  of 
the  property,  as  found  by  him,  to  be  $45,037,  or  $600  per 
lineal  foot,  with  interest  by  way  of  damages  to  the  amount  of 
$32,262,  making  a  total  of  $77,299  in  each  case,  for  which  the 
court  awarded  final  judgment.  Preliminary  to  the  judgment 
an  order  was  entered  overruling  the  defendants'  exceptions  to 
the  referee's  report,  and  ratifying  and  confirming  the  report 
and  directing  judgment  for  the  plaintiffs  upon  the  valuations 
of  the  property  as  found  by  the  referee.  The  defendants 
appeal  from  the  judgment  and  give  notice  tliat  they  intend 
also  to  bring  up  this  order  for  review. 

^'  It  is  insisted  by  the  respondents  that  the  appellant's 
exceptions  to  the  admissibility  of  evidence  before  the  referee 
cannot  be  heard  or  reviewed  upon  this  appeal,  for  the  reason 
that  the  referee  had  no  power  to  pass  upon  the  objections 
made  by  the  defendants  when  the  evidence  was  offered  and 
the  exceptions  taken. 

"  It  is  not  entirely  clear  what  powers  the  referee  possessed 
in  this  case.'  The  order  of  reference  provides  that  testimony 
offered  before  the  referee  should  be  subject  to  any  legal  objec- 
tion thereto,  but  it  is  uncertain  whether  this  provision  was 
intended  to  confer  upon  the  referee  the  power  to  rule  upon 
the  objections  made,  or  simply  to  enter  them  in  his  minutes 
and  report  them,  with  the  testimony  taken,  to  the  court,  which 
would  determine  tlieir  force  and  validity  upon  the  final  appli- 
cation for  judgment.  The  order  of  reference  was  also  ambig- 
uous in  not  clearly  stating  whether  the  testimony  which  was 
to  be  taken  by  the  referee,  subject  to  objection,  included  all 
that  might  be  offered,  or  only  such  as  might  be  additional  to 
the  testimony  taken  before  the  former  referees.  But  these 
difficulties  seem  to  liave  all  been  eliminated  from  the  case  by 
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the  practical  construction  which  both  parties  have  put  upon 
these  orders  of  reference  and  the  proceedings  under  them. 
From  the  outset  the  reference  was  apparently  treated  as  one 
under  which  the  referee  had  power  not  only  to  take  and  report 
the  testimony,  but  also  to  find  and  report  the  facts  which,  in 
his  judgment,  the  evidence  established.  The  referee  evidently 
so  regarded  his  authority,  as  is  shown  by  the  conduct  of  the 
hearing,  the  form  of  the  report,  and  the  able  and  elaborate 
opinion  rendered  by  him,  in  which  the  force  and  bearing  of 
the  testimony  and  the  various  legal  propositions  involved,  are 
fully  considered  and  discussed.  Both  parties  submitted  to 
him  for  decision  various  objections  to  the  admission  or  rejec- 
tion of  evidence  offered,  and  excepted  to  his  rulings  thereon, 
and  both  filed  exceptions  to  his  report  and  acquiesced  in  the 
authority  which  he  assumed  to  exercise,  without  protest,  and 
we  think  it  is  now  too  late  for  either  to  be  heard  to  say  that 
the  exceptions  thus  taken,  are  not  properly  in  the  record  and 
before  this  court  for  review.  It  is  true,  the  report  was  in  no 
sense  final  or  conclusive  as  an  adjudication.  It  could  be  set 
aside  by  the  court  to  which  it  was  made  and  the  defendants 
did  move  seasonably  to  have  it  vacated  upon  the  exceptions 
filed,  and  especially,  upon  the  ground  of  the  admission  of  the 
evidence  objected  to. 

"  The  .question,  however,  litigated  before  the  referee  was 
the  value  of  the  property  of  plaintiffs,  which  had  been  appro- 
priated or  destroyed  by  the  acts  of  the  defendants.  His  find- 
ing upon  this  disputed  fact  was  confirmed  by  the  court  and 
made  the  basis  of  its  judgment,  and  if  any  material  errors  were 
committed  in  the  processes  by  which  he  arrived  at  his  conclu- 
sions, and  they  have  not  been  waived,  no  technical  objections 
should  prevail  to  defeat  their  review  and  correction  by  this 
court. 

"  The  parties  have  also  by  a  stipulation  made  at  an  early  day 
in  the  history  of  tlie  case,  waived  all  objections  which  do  not 
go  to  the  merits,  and  provided  that  '  what  the  rights  of  the 
parties  to  this  action  are  and  whether  the  plaintiff  is  entitled 
to  damages,  and  upon  what  principles  they  shall  be  determined, 
shall  at  all  stages  be  open  to  discussion  and  decision.' 
SicKEi^— You  LXXXVIIL         80 
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"  We  are  thus  brought  to  tlie  consideration  and  determina- 
tion of  the  question,  pressed  with  so  much  earnestness  and 
abiUty  by  the  counsel  for  the  appellants,  whether  the  recovery 
in  this  action  was  not  based  upon  illegal  evidence  of  the  value 
of  the  property  taken  by  the  defendants.  For  the  purposes 
of  this  discussion  it  may  be  assumed  that  the  only  proof  of 
market  value,  which  was  considered  by  the  court,  was  that 
given  upon  the  supplemental  reference  and  related  solely  to 
the  purchases  made  by  the  defendants  of  other  parties  of 
property  of  the  same  general  character  and  similarly  situated 
upon  the  same  river  front.  The  question  whether  such  evi- 
dence was  properly  admitted  is  not  free  from  difficulty,  and, 
in  the  form  in  which  it  is  here  presented,  is  a  novel  on^.  But 
we  think  that,  in  view  of  the  peculiar  and  exceptional  char- 
acter of  the  situation  of  this  case  as  developed  upon  the  hear- 
ing, its  admission  was  not  such  error  as  to  require  a  reversal  of 
the  judgment. 

"  The  plaintiffs  had  no  ownership  of  the  fee  of  the  premises 
where  the  defendants'  wrongful  acts  were  committed,  and  no 
visible  or  tangible  property,  the  extent  of  which  could  be 
measure,  defined  or  described ;  but  they  had  acquired  by 
grant  from  the  state  and  the  municipality  certain  valuable 
incorporeal  rights  and  easements,  for  the  destruction  of  which 
the  defendants  nlnst  make  compensation. 

"  It  is  to  be  inferred  from  the  proofs  in  these  cases,  that 
rights  and  easements  of  a  similar  character  existed  along  nearly 
the  entire  river  frontage  of  the  city.  The  profits  from  their 
enjoyment  were  derived  from  the  tribute  which  they  levied 
upon  the  commerce  of  the  port  of  New  York.  The  privileges 
which  they  afforded  for  the  lading  and  unloading  of  outgoing 
and  incoming  vessels  were  presumably  common  to  the  public 
to  such  an  extent  that  the  first  ship  owner  applying  for  the 
use  of  a  vacant  wharf  by  a  vessel  arriving  or  about  to  arrive, 
would  be  entitled  to  its  occupancy  upon  the  payrnent  of  the 
established  rate  of  wharfage.  Vessels  belonging  to  the  regular 
lines  of  transportation  might  thus  be  frequently  required  to 
wait  until  other  crafts,  but  occasionally  visiting  the  port  and 
of  less  importance  to  its  commerce,  had  been  accommodated. 
To  meet  this  exigency  the  legislature  enacted  chapter  261  of 
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the  Laws  of  1858,  wliich  authorized  any  wharf  owner  upon, 
the  North  river  to  lease  his  wharf  to  the  proprietors  of  any 
steamboat  Hnes  running  to  and  from  the  city,  and  that  when, 
so  leased  it  should  be  reserved  for  the  exclusive  use  and  occu- 
pancy of  the  lessee.  This  court  had  occasion  to  examine  and 
constnie  the  act  of  1858  in  the  case  of  Kingsland  v.  Mayory 
etc,  (110  N.  Y.  569),  and  the  expressions  there  used  indicated  an 
opinion  that  its  operation  was  not  confined  to  vessels  engaged 
in  the  coasting  or  river  traffic,  but  included  transatlantic  steam- 
ship lines  as  well.  Such  conclusion  is  in  harmony  witli  the 
apparent  scheme  of  the  law  and  finds  some  support  in  the 
general  language  of  the  act.  This  court,  liowever,  seems  to- 
have  taken  a  difl^erent  view  in  the  earlier  case  of  Coininia- 
sioners  of  Pilots  v.  Clark  (33  N.  Y.  251),  and  it  is  not  neces- 
sary now  to  determine  which  is  the  correct  construction.  By 
the  provisions  of  the  act  of  1871,  now  sections  711  and  716  of 
the  Consolidation  Act,  the  citv  has  authoritv  to  lease  these 
bulkheads  when  acquired  by  it,  without  limitation  as  to  the 
kind  of  vessels  making  use  of  them,  for  a  period  of  ten  years, 
and  to  renew  such  leases  for  like  periods  not  exceeding  fifty 
years  in  the  aggregate. 

'*  Whatever  the  restrictions  may  have  been  upon  the  scope  of 
the  act  of  1858,  its  effect  was  to  add  largely  to  the  value  of  the 
rights  of  the  wharf  owner.  The  proprietors  of  steamboat 
lines  were  always  willing  to  pay  for  the  exclusive  or  prefer- 
ential use  of  a  bulkhead  a  rental  greatly  in  excess  of  the  sum 
total  of  that  which  might  be  collected  from  the  common  use 
of  the  wharf  by  the  public.  The  system  of  private  owner- 
ship of  wharfage  rights  was,  however,  cumbersome,  and  its- 
workings  evidently  unsatisfactory.  The  material  prosperity  of 
the  city  was  so  dependent  upon  its  commerce  that  nothing 
short  of  the  exclusive  ownership  and  control  by  the  body 
politic  of  all  the  docks  and  other  like  facilities  required  for 
the  encouragement  of  ocean  and  river  traflic  would  be  sufficient 
to  meet  the  wants  of  the  public  in  this  respect.  The  legisla- 
ture recognized  this  necessity  and  by  the  enactment  of  chapter 
574  of  the  Laws  of  1871^  inaugurated  a  radical  and  sweeping 
change  of  policy  upon  the  subject.      Private  ownership  of 
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wharves  and  wharfage  rights  were  from  that  time  subjected  to 
a  process  of  extinction. 

"  The  defendants  were  authorized  to  establish  a  new  bulk- 
liead  and  pier  line  on  the  Hudson  river  front  Pursuant  to 
this  authority,  the  dock  department,  with  the  approval  of  the 
.  commissioners  of  the  sinking  fund,  adopted  a  plan  by  wliich 
the  entire  bulkhead  line,  at  least  in  the  vicinity  of  these  prem- 
ises, was  changed  and  extended  into  the  river  a  distance  of 
175  feet,  and  the  intervening  space  was  to  be  filled  in  with 
solid  filling.  The  law  also  authorized  the  city  authorities  to 
purchase,  either  by  agreement  with  the  owners*  or  by  con- 
demnation, all  wharf  property  belonging  to  private  individuals, 
which  might  be  required  for  the  purpose  of  carrying  this  plan 
into  eflEect.  The  practical  result  of  this  revolution  in  the  sys- 
tem of  dock  supervision  and  ownership  was  to  withdraw  from 
the  general  market  all  private  rights  of  wharfage  which  might 
be  found  in  the  pathway  of  this  great  public  improvement 
Thereafter  there  could  be  but  one  probable  purchaser  of  all 
such  rights,  and  that  purchaser  the  city.  Even  for  speculative 
purposes,  an  intending  purchaser  of  such  property  would  fix 
the  price  with  a  view  to  the  sum  which  the  city  would  pay,  or 
be  compelled  to  pay,  when  it  consummated  the  appropriation 
of  it,  under  the  act  of  1871.  Expert  witnesses  could  not  speak 
with  any  degree  of  precision  or  intelligence  of  its  market  value 
in  1877,  predicated  upon  actual  sales,  because  such  property 
must  have  ceased  to  be  the  subject  of  general  bargain  and  sale 
for  several  years  previously.  It  was  this  difficulty  which  embar- 
rassed the  court  when  the  first  report  upon  the  last  reference 
<;ame  before  it  lor  confirmation.  It  was  evident  to  the  General 
Term,  as.it  must  be  from  a  j)erusal  of  the  testimony,  that  the 
estimates  of  the  so-caljed  expert  witnesses  were  largely  theo- 
retical and  speculative  and  not  founded  upon  actual  sales  made 
of  similar  property,  and  were,  therefore,  unreliable  as  a  measure 
of  value.  But  it  discovered  that  the  city  had  recently  been 
making  purchases  of  property  of  the  same  kind  in  the  imme- 
diate vicinity.  Evidence  of  these  purchases  had  been  offered 
and  excluded  by  the  referee,  and  the  court  below  concluded 
that  such  evidence,  if  received,  would  have  afforded  a  fair 
ground  ui>on  which  to  base  an  estimate  of  value,  and  sent  the 
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matter  back  to  the  referee  in  order  that  this  proof  might  be 
admitted. 

"  In  the  reception  of  this  testimony,  we  do  not  tliink  any 
error  was  committed  of  which  the  defendants  can  justly 
complain. 

"  Under  the  circumstances,  it  was  the  best  evidence  obtain* 
able,  which  is  all  that  can  reasonably  be  required  in  any  case. 
A  departure  from  tlie  ordinary  rule  which  will  not  allow 
affirmative  evidence  to  be  given  of  the  sales  of  other  real 
property  in  the  same  vicinity  for  the  purpose  of  establishing 
the  value  of  the  property  in  controversy,  was,  tlierefore,  per- 
missible. The  considerations  which  led  to  the  adoption  of 
this  rule  seem  to  have  been  two-fold.  It  was  primarily  a  rule 
of  convenience  to  avoid  protracted  trials  by  the  introduction 
of  collateral  issues,  and,"  secondarily,  for  the  protection  of  liti- 
gants who  could  not  be  expected  to  be  prepared  to  try  such 
issues  of  which  they  had  not  previously  had  notice. 

"  Neither  of  these  considerations  are  operative  in  the  present 
case.  The  sales  proven  were  confined  to  purchases  made  by 
the  defendants,  themselves,  few  in  number,  and  they  had  due 
notice  by  the  decision  of  the  General  Term  that  this  field  of 
inquiry  would  be  entered  upon  before  the  referee.  The  trans- 
actions  might  also  properly  be  regarded  as  admissions  by  the 
defendants  of  the  value  of  property  of  the  same  general  kind 
as  that  of  the  plainti£k.  It  cannot  be  said  that  the  evidence 
related  to  property  intrinsically  dissimilar.  The  proof  is 
otherwise.  At  least,  if  any  dissimilarity  was  shown,  it  was  to 
the  prejudice  of  the  plaintiffs.  The  witnesses  interrogated 
upon  the  subject  all  testify  that  plaintiffs'  property  is  more 
valuable,  if  anything,  than  other  property  of  its  kind  along 
the  river  front.  One  witness  says  :  '  It  is  the  choicest  dock 
property  in  the  city  of  New  York,  because  all  the  big  Atlantic 
liners  center  there,  and  it  is  most  convenient  for  their  business, 
and  it  is  the  most  convenient  for  the  choicest  kind  of  trade 
that  comes  to  New  York,  and  that  is  the  dry  goods  trade  ;  it 
is  close  to  or  convenient  to  the  dry  goods  district.' 

"  The  testimony  of  other  witnesses  is  equally  emphatic  upon 
this  point.  It  is  claimed  that  the  six  pieces  of  property  refer- 
red to  were  more  valuable  because  of  the  existence  of  sheds 
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and  platforms ;  but  it  appears  that  plaintiffs'  wharves  were 
^equipped  with  platforms. 

''As  to  both  sheds  and  platforms,  it  is  undisputed  that  they 
were  constructed  under  licenses  granted  by  the  dock  depart- 
ment, revocable  at  its  pleasure,  and  that  they  could  not  be 
considered  as  an  element  of  value  was  expressly  decided  by 
this  court  in  the  Kingsland  case. 

"  It  is  further  objected  to  this  class  of  evidence  that  these 
purchases  were  not  made  until  1884,  some  seven  years  after 
the  time  when  plaintiffs'  wharfage  rights  were  appropriated. 
But  it  is  shown  that  there  was  no  appreciable  difference  in  the 
Talue  of  such  property  during  this  period,  and  the  referee  lias 
found  in  both  reports  that  the  value  of  plaintiffs'  property  in 
1877  and  at  the  time  of  the  trial  remained  imchanged. 

"  Much  stress  was  laid  by  counsel  upon  the  fact  that  the 
purchases  were  made  under  coercion ;  that  is,  that  the  city 
was  compelled  to  buy  or  suspend  the  work  of  dock  improve- 
ments, which  would  subject  it  to  great  loss.  But  it  is  not  seen 
that  the  relation  of  the  defendants'  enterj)rise  to  the  prop- 
-erty  so  purchased  differs  in  any  material  respect  from  its  atti- 
tude with  reference  to  the  plaintiffs'  property.  In  both  cases 
the  city  is  compelled  to  buy  and  the  owner  comj^elled  to  j>art 
with  his  title ;  but  in  neither  case  can  it  be  said  that  the  price 
was  or  is  a  matter  of  eom2)ulsion.  The  law  has  wisely  guarded 
the  municipality  against  extortion  by  providing  a  method  of 
judicial  procedure  for  the  ascertainment  of  the  just  and  fair 
value  of  the  j^roperty  taken,  which  the  defendants  can  be 
retpiired  to  pay  and  the  owner  compelled  to  ac»cept.  The 
immediate  necessities  of  tlie  city  could  not  have  been  such  as 
to  have  required  it  to  purchase  these  wharfage  rights  at  the 
owner's  price.  It  was  in  possession  of  the  land  to  wliich  these 
incorporeal  hereditaments  and  easements  attached,  and  if  it 
•eeasonably  instituted  and  prosecuted  with  diligence  the  neces- 
sary proceedings  to  acquire  title  by  condemnation,  it  is  not 
probable  that  any  court  in  the  exercise  of  a  sound  discretion 
would  have  enjoined  the  defendants  from  the  continuance  of 
the  work  during  the  pendency  of  the  proceedings. 

"  It  is  proper  to  note,  in  connection  with  this  evidence,  that 
it  was,  in  one  sense,  merely  cumulative.     Other  evidence  of 
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the  same  character  liad  been  introduced  by  the  j)laintiff8  and 
received  without  objection.  The  witness  Kingsland  testitied 
to  the  purchase  of  an  interest  in  wharfage  property  adjoining 
plaintiffs  in  1874  or  1875,  at  the  rate  of  $1,000  per  running 
foot,  and  the  witness  Carrington  to  sales  made  to  the  city  in 
1884:  and  1885  by  Dodge,  Cockroft  and  tlie  Old  Dominion 
Steamship  Co.  at  the  rate  of  $550  and  $600  per  foot. 

"  The  disposition  we  have  made  of  this  question  is  not  in 
conflict  with  the  decision  of  this  court  in  the  Matter  of 
Thompson  (127  N.  Y.  463).  The  rule  was  there  correctly 
laid  down  '  that  the  value  of  property,  which  depends  upon 
the  presence  or  absence  of  inherent  qualities,  not  necessarily 
present  or  absent  in  other  and  similar  property,  cannot  be 
proved  by  showing  the  price  paid  for  such  other  and  similar 
property.'  Here  it  has  been  shown  that  the  same  inherent 
qualities  of  productiveness,  both  present  and  prospective  and 
of  advantageous  location  for  commercial  uses,  were  present  in 
tlie  other  property  purchased  by  the  defendants  for  the  same 
purposes  and  to  complete  the  same  plan  of  improvement  for 
which  the  plaintiffs'  property  is  required. 

"  In  the  Thompson  case  dissimilarities  appeared  between  the 
property  purchased  and  the  property  sought  to  be  taken  to 
such  an  extent  that  the  learned  judge,  who  delivered  the 
opinion  of  the  court,  was  constrained  to  observe  that  even 
under  the  rule  in  Massachusetts  and  some  other  states,  which 
makes  the  admission  of  such  evidence  discretionary,  its  exclu- 
sion by  the  commissioners  was  a  proper  exercise  of  judicial 
discretion. 

"  This  case  has  been  pending  for  fifteen  years.  It  has  many 
special  and  anomalous  features.  Upon  a  simple  question  of 
value,  which  depends  for  its  determination  so  largely  upon  the 
opinion  of  men,  the  judgment  should  not  be  set  aside,  except 
for  the  most  cogent  reasons. 

"  We  do  not  find  in  the  voluminous  record  any  error  which 
we  may  not  disregard  under  the  rule  laid  down  for  our  guid- 
ance in  section  1003  of  the  Code,  and  the  judgments  should, 
therefore,  be  affirmed,  with  costs." 

Thomas  P.  Wiclcs  and  James  Hillhouse  for  appellants. 
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138  640 
168  52 
163  348 

138  640 
jl70  »585 
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^Vheel£r  IL  Peckliam^  liichard  S.  JEiriviett^   Thomas  JL 
Ogden  and  W,  J,  Marrln^  for  respondents. 

Maynakd,  J.,  reads  for  affirmance. 

AH  concur,  except  Peckham,  J.,  taking  no  jmrt. 

Judgments  affirmed. 


Mary  F.  Constant  et  al.,  as  Executors,  etc.,  Respondents,  v. 
The  University'  of  Hochester,  Impleaded,  etc..  Appellant. 

Under  the  provision  of  the  Revised  Statutes  (1  R.  S.  756,  g  1),  making  a 
prior  unrecorded  mortgage  void  as  against  a  subsequent  mortgagee  in 
good  faith  and  for  a  valuable  consideration,  whose  mortgage  is  first  duly 
recorded,  the  fact  that  the  subsequent  mortgagee,  after  the  execution 
and  delivery  of  his  mortgage,  and  after  he  had  parted  with  the  consid- 
eration therefor,  but  before  it  was  recorded,  had  notice  of  the  prior  mort- 
gage, does  not  affect  the  priority  of  his  lien. 

Where  evidence  relied  upon  to  establish  a  fraudulent  intent  does  not  neces- 
sarily lead  to  that  conclusion,  but  is  equally  as  consistent  with  innocence 
as  with  wrong-doing,  that  construction  must  be  given  to  it  which  will 
exonerate  the  party  from  the  intent  charged. 

(Argued  March  15,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
Deceml)er  17,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  tl\e  court  on  trial  at 
Special  Term. 

Tliis  was  an  action  for  the  foreclosure  of  an  unrecorded 
mortgage  executed  by  Elizabeth  Mehen  and  Hugh  Mehen,  her 
husband,  to  Samuel  S.  Constant,  plaintiffs'  testator,  and  priority 
is  claimed  over  a  recorded  mortgage  subsequently  executed  by 
the  same  mortgagors  to  the  defendant  herein. 

The  following  is  the  opinion  in  full : 

"  The  prior  unrecorded  mortgage  of  plaintiffs'  testator  is 
declared  by  statute  to  be  void  as  against  the  defendant,  whose 
subsequent  mortgage  was  first  duly  recorded,  provided  it  was 
a  purchaser  in  good  faith  and  for  a  valuable  consideration. 
(4  R.  S.  [8th  ed.]  p.  2469,  §  1.)  Upon  a  former  appeal  in  this 
ca^  it  was  held  that  the  defendant  was  a  mortgagee  for  a 
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valuable  consideration.  {Constant  v.  Umversity^  111  X.  Y, 
007.)  The  evidence  upon  tliat  subject  in  the  present  record  is 
not  materially  chan<^ed  and  the  decision  there  made  nmst  con* 
trol  the  disposition  of  that  question  upon  this  review.  But  the 
good  faitli  of  defendant's  purcliase  is  shai'ply  assailed,  and 
upon  that  issue  the  plaintiffs  have  succeeded  in  the  courts 
below.  When  the  case  was  here  before,  that  question  also 
received  elaborate  consideration,  and  the  opinion  of  the  court 
embodies  an  exhaustive  examination  of  the  facts  and  of  the 
law  applicable  to  them.  For  the  purposes  of  this  decision  it  is 
only  necessary  to  restate  the  legal  propositions  then  enunciated, 

*'  It  is  sought  to  destroy  defendant's  character,  as  a  purchaser 
in  good  faith,  by  showing  that  one  Deane,  who  acted  as  its 
agent  in  procuring  the  execution  of  its  mortgage,  was  likewise 
the  agent  of  Constant,  the  plaintiffs'  testator,  and  as  such  agent 
had  also  procured  the  execution  of  the  plaintiffs'  mortgage 
some  eleven  months  previously,  and  had  retained  it  in  his  pos» 
session,  and  must  have  knowm  of  its  existence  when  the  defend* 
ant's  mortgage  was  executed.  It  is  insisted  that  this  knowledge 
thus  acquired  w^hile  acting  as  the  agent  for  another  principal, 
is  imputable  to  the  defendant  and  deprives  it  of  the  benefit  to 
which  it  would  otherwise  be  entitled  under  the  Recording  Act, 

"  Upon  tliis  point  this  court,  upon  the  former  appeal,  after 
reviewing  the  uncontradicted  facts,  say  (p.  613) :  '  All  these 
facts  would  tend  to  show  very  strongly  that  Deane  had  no 
recollection  whatever  of  the  existence  of  the  Constant  mort- 
gage as  an  existing  lien  at  the  time  he  took  the  mortgage  to 
the  university.  But  the  burden  is  upon  the  plaintiff  to  prove, 
clearly  and  beyond  question,  that  he  did,  and  it  is  not  upon 
the  defendant  to  show  that  he  did  not  have  such  recollection. 
And  we  think  there  is  a  totpj  lack  of  evidence  in  the  case 
which  would  sustain  the  finding  that  Deane  had  the  least 
recollection  on  the  subject  at  the  time  of  the  execution  of  the 
university  mortgage.  Under  such  circumstances  we  think  it 
impossible  to  impute  notice  to  the  university,  or  knowledge  in 
regard  to  a  fact  which  is  not  proved  to  have  been  possessed  by 
its  agent.  If  such  knowledge  did  not  exist  in  Deane  at  the 
time  of  his  taking  the  mortgage  to  the  University,  then  the 
latter  is  a  hona  fide  mortgage  for  value,  and  its  mortgage 
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should  be  regarded  as  a  prior  lien  to  that  of  the  unrecorded 
niortf^age  of  Constant,  which  is  prior  in  point  of  date.  The 
plaintiffs  are  bound  to  show,  by  clear  and  satisfactory  evidence, 
that  when  this  mortgage  to  the  university  was  taken  by  Deane 
he  then  had  knowledge,  and  the  fact  was  then  present  to  his 
mind,  not  only  that  he  had  taken  a  mortgage  to  Constant 
eleven  months  prior  thereto  on  the  same  premises,  which  had 
not  been  recorded,  but  that  such  mortgage  was  an  existing 
and  valid  lien  upon  the  premises  which  had  not  been  in  any 
manner  satisfied/ 

'^  We  have,  therefore,  only  to  consider  whether  this  failui'e 
of  proof  upon  the  first  trial  has  been  wholly  overcome  by  the 
evidence  given  upon  the  last  trial.  A  careful  comparison  of 
both  records  discloses  the  fact  that  the  only  additional  testi- 
mony of  any  importance  was  given  by  the  witness  Squires, 
who  was  a  member  of  the  law  firm  of  Deane  &  Chamberlain, 
and  who  is  one  of  the  attorneys  for  the  plaintiffs  in  tlie  prose- 
cution of  this  suit.  The  transaction  which  he  narrates,  and 
upon  which  the  plaintiffs  especially  rely,  took  place  after  the 
defendant's  mortgage  had  been  executed  and  returned  to  the 
Aniij  and  had  reference  to  the  transmission  of  the  mortgages 
to  the  register'."^  office  for  record.  He  testified  that  after  the 
execution  of  plaintiffs'  mortgage  it  had  been  kept  in  the  box 
of  unrecorded  mortgages  by  the  direction  of  Deane,  and  tliat 
frequently,  when  there  was  a  lull  in  the  business  of  the  office, 
and  as  often  as  three  or  four  times  a  month,  the  contents  of 
this  box  would  be  gone  over,  and  as  the  mortgages  were  taken 
up  one  by  one,  Deane  would  indicate  w^hether  they  should  be 
recorded  or  not,  and  that  the  plaintiffs'  mortgage  was  always 
included  in  the  package  so  examined  and  among  those  left 
unrecorded ;  and  that  upon  January  11, 1884,  after  the  defend- 
ant's mortgage  had  been  executed  and  returned  to  his  posses- 
sion, he  again  called  Deane's  attention  to  the  plaintiffs'  mort- 
gage, and  asked  him  whether  it  should  be  recorded  or  not. 
Deane  replied  in  the  negative,  and  directed  the  defendant's 
mortgage  to  be  recorded,  which  was  done  on  the  same  day. 
At  the  same  time  he  prepared,  under  the  direction  of  Deane, 
for  the  use  and  information  of  the  mortgagor,  a  statement 
showing  what  disposition  had  been  made  of  the  sum  of  $9,000, 
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the  loan  of  which  was  the  consideration  of  the  defendant's 
mortgage.  This  statement  shows  that  $6,325  was  used  for  the 
satisfaction  of  the  plaintiffs  mortgage  and  interest ;  $198.50 
for  fees  and  commissions,  including  three  dollars  for  drawing 
a  satisfaction  piece  of  plaintiffs'  mortgage,  and  one  dollar  for 
filing ;  and  that  the  balance  of  $2,476.50  was  credited  to  the 
mortgagor  upon  an  jiccount  which  she  had  with  Deane. 

"  There  can  be  no  question  that  this  occurred  after  the  defend- 
ant's mortgage  had  been  executed  and  its  rights  as  a  mort- 
gagee had  become  fixed.  Squires  so  testifies  upon  his  direct 
examination,  and,  in  response  to  an  inquiry  by  the  trial  court, 
he  says  that  the  direction  not  to  record  the  plaintiffs  mort- 
gage was  given  upon  the  same  day  upon  which  the  university 
mortgage  was  recorded  and  in  connection  with  the  question  of 
Bending  the  university  mortgage  to  record.  But  it  is  not 
Bufiicient  to  postpone  the  lien  of  defendant's  mortgage,  that 
it  received  notice  of  the  existence  of  plaintiffs  unrecorded 
mortgage  before  its  mortgage  had  been  placed  upon  record. 
It  could  not  be  affected  by  such  notice,  unless  it  came  to  its 
knowledge,  or  that  of  its  agent,  before  its  mortgage  was  exe- 
cuted, or  it  had  parted  with  the  consideration  of  it  (Story's 
Eq.  §  400  b  [10th  ed.]  ;  Jones  on  Mortgages,  §  581.)  It  may, 
however,  be  assumed  that  Deane,  at  the  time  of  the  execution 
of  the  defendant's  mortgage,  did  recall  the  fact  of  the  execu- 
tion of  the  plaintiffs  mortgage,  and  had  present  knowledge  of 
the  existence  of  that  instrument,  yet,  we  think,  there  is  no 
sufficient  proof  to  be  found  in  the  record  to  sustain  a  finding 
that  he  knew,  or  believed,  that  such  mortgage  was  an  existing 
and  valid  lien  upon  the  premises,  which  had  not  been  in  any 
manner  satisfied.  On  the  contrary,  the  evidence  of  Squires, 
when  read  in  connection  with  the  other  proofs,  not  only  fails 
to  support  any  such  finding,  but,  when  properly  construed, 
leads  to  the  conclusion  that  when  Deane  took  the  university 
mortgage  from  the  Mehens,  he  regarded  the  plaintiffs  mort- 
gage as  satisfied,  and  had  suflicient  grounds  for  so  regarding 
it.  With  respect  to  the  situation  at  that  time,  there  is  no  con- 
flict in  the  testimony.  Deane,  as  the  agent  of  Mrs.  Mehen, 
had  negotiated  a  loan  of  $36,000  upon  four  lots  on  One  Hun- 
dred and   Seventh  street,  in  which  she  had  the  equity   of 
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redemption.  To  effect  this  loan  all  prior  incumbrances  had  to 
be  extingiushed,  and  among  them  two  mortgages  for  $9,000 
each  held  by  the  university.  Deane  had  procured  from  the 
university  satisfaction  pieces  of  these  mortgages,  and  on  Jan- 
uary tenth,  the  transaction  had  been  closed  and  $27,7S2  Iiad 
been  received  by  Mrs.  Mehen  in  a  check  payable  to  her  order, 
which  was  indorsed  by  her  to  Deane  and  deposited  by  him  to 
his  credit  in  a  bank  account  kept  in  his  name  as  trustee.  On 
the  same  day  he  wrote  to  the  defendant  enclosing  a  check 
for  the  interest  and  informing  it  that  the  mortgages  had  been 
paid  off,  and  that  the  principal  sum  would  be  reinvested  in 
two  mortgages  dated  January  eleventh,  upon  two  other  lots 
belonging  to  Mrs.  Mehen  on  Lexington  avenue.  The  next 
day  these  mortgages  were  executed ;  the  bonds  and  insurance 
pohcies  sent  to  the  defendant  and  the  mortgage  to  the  register's 
office  for  record. 

'^  One  of  these  mortgages  was  upon  the  same  premises  as 
plaintiff's  mortgage.  The  transaction  was  nothing  less  than  a 
loan  of  $9,000  of  the  defendant's  money  to  Mrs.  Mehen  by 
Deane  as  agent  of  the  university.  In  what  way  did  Mrs. 
Mehen  receive  the  benefit  of  this  loan  ?  First,  by  a  payment 
to  Deane,  as  the  agent  of  Constant,  of  the  sum  of  $6,325  in 
satisfaction  of  the  plaintiff's  mortgage,  and,  secondly,  by  a 
credit  in  her  account  with  Deane  for  the  balance  after  deduct- 
ing the  fees  and  commissions  of  the  attorneys.  It  cannot  be 
doubted  that  tliis  was  a  good  payment  in  law  of  the  Constant 
mortgage.  Deane,  as  his  agent,  had  authority  to  receive  it. 
It  is  shown  that  he  had  received  payment  of  many  similar 
securities  for  Constant,  and  had  invested  and  reinvested  moneys 
for  him  to  the  amount  of  over  one  million  dollars.  Deane  and 
Squires  gave  Mrs.  Mehen  a  written  statement  showing  that 
$6,325  of  the  consideration  of  the  defendant's  mortgage  had 
been  appropriated  to  the  payment  and  satisfaction  of  the  plain- 
tiffs mortgage  and  they  required  her,  through  her  attorney  in 
fact,  to  sign  a  receipt  to  the  effect  that  she  had  received  that 
amount  on  account  of  the  loan  made  by  tlie  defendant  ufQu  its 
mortgage,  through  the  satisfaction  of  the  plaintiff's  mortgage^ 
and  to  certify  to  the  correctness  of  the  statement 

^  The  entire  transaction  may  be  thus  concisely  stated :  Of 
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the  $27,000  received  bj  Deane  from  the  One  Hundred  and 
Seventh  street  mortgage,  $18,000  belonged  to  the  university; 
of  this  $9,000  were  loaned  to  Mrs.  Mehen  on  the  Lexington 
avenue  lot  in  question ;  of  this  amount  Mrs.  Mehen  paid  to 
Deane,  as  the  agent  of  Constant,  the  sum  required  to  satisfy 
his  mortgage.  The  case  shows,  and  the  trial  court  has  found, 
that  on  January  eleventh  over  $23,000  were  in. the  hands  of 
Deane  and  at  the  close  of  the  day  over  $9,000  remained  of  the 
proceeds  of  tlie  loan  upon  tlie  One  Hundred  and  Seventh 
street  property ;  so  that  he  had,  at  no  time  on  that  day,  less  to 
his  credit  in  the  trustee  account  than  the  amount  of  defendants' 
mortgage. 

"  It  makes  no  difference  whether  Deane  'actually  paid  the 
money  to  Constant.  There  was  a  long  and  complicated 
account  between  them  involving  a  large  number  of  transac- 
tions and  investments,  and  upon  which  there  was  a  balance 
due  Constant  of  over  $200,000,  including  the  amount  of  plain- 
tiff's mortgage.  Financial  embarrassments  and  misfortunes, 
which  inevitably  follow  the  business  methods  which  this  record 
discloses,  soon  rendered  Mr.  Deane  powerless  to  meet  his 
liabilities,  or  else  there  would  have  been  no  occasion  for  this 
controversy. 

"  It  is  evident  tliat  Deane  regarded  the  mortgage  as  paid. 
He  testified  '  that  after  the  closing  of  the  loan  upon  defend- 
ants' mortgage,  I  understood  that  the  money  represented  by 
plaintiff's  mortgage  remained  in  my  hands  for  investment' 
It  was  deposited  in  his  account,  as  trustee,  where  he  tells  us 
all  the  moneys  belonging  to  Constant,  which  came  into  his 
hands  for  investment  or  reinvestment,  were  deposited.  'We 
have  looked  in  vain  through  the  record  for  some  explanation 
of  this  trustee  account.  It  does  not  appear  whether  it  was  an 
account  kept  by  him  as  trustee  of  funds  received  from  Con- 
stant alone,  or  from  other  parties,  oi  whether  it  was  a  general 
account,  in  which  all  moneys  received  by  him  in  a  fiduciary 
capacity,  from  any  source,  were  credited.  A  satisfaction  piece 
of  tlje  mortgage  was  also  prepared  at  the  time  by  Deane's 
direction  and  after  his  assigmnent  the  mortgage  and  the 
nnexecuted  satisfaction  piece  were  found  in  the  box  in  which 
the  satisfied  mortgages  were  kept.    It  is  further  apparent  that 
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Squires  himself  construed  the  transaction  of  January  eleventh 
as  a  payment  of  plaintiflPs  mortgage.  He  testifies  that,  as  one 
reason  why  he  asked  Deane  whether  the  plaintiffs  mortgage 
should  be  recorded,  he  supposed  it  ought  to  be  recorded  and 
satisfied ;  and  that  the  statement  of  Mrs.  Mehen,  in  which  the 
mortgage  was  described  as  satisfied  out  of  the  proceeds  of  the 
university  mortgage,  was  made  primarily  as  a  matter  of  book- 
keeping for  Mr.  Deane's  accounts  The  reasonable  inference 
is,  that  upon  Deane's  books  the  plaintiflf's  testator  was,  or  was 
to  be,  credited  with  the  amount  of  his  mortgage,  otherwise 
the  statement  would  be  of  no  value  for  the  purposes  of 
bookkeeping. 

"  On  May  twenty-second,  after  Deane's  failure,  the  defend* 
ants'  treasurer  addressed  a  confidential  letter  to  Squires, 
referring  to  its  mortgage  and  requesting  full  iiiformation  in 
regard  to  it  and  to  its  present  condition  and  any  other  facts 
the  defendant  ought  to  know  about  the  property  and  the  mort- 
gage. Squires  replied  on  the  twenty-eight,  stating  that  the 
mortgage  was  still  in  force,  but  that  the  house  was  in  an  unfin- 
ished condition,  and  giving  other  items  of  information ;  but 
saying  nothing  about  the  existence  of  a  prior  mortgage.  If  he 
then  believed  that  there  was  such  a  mortgage  outstanding,  it 
would  seem  to  have  been  the  most  important  fact  which  he 
could  have  communicated  to  defendant  upon  the  subject  of  its 
inquiry.  He  again  wrote  on  June  twenty-third,  stating  many 
details  in  regard  to  the  mortgage  and  the  advisability  of  fore- 
closure ;  but  made  no  reference  to  plaintiffs  mortgage. 

"  There  is  also  proof  in  the  case  that  Constant  understood 
the,  mortgage  had  been  paid  to  Deane  and  that  he  was  liable 
to  account  for  the  proceeds.  Deane  testifies  that  in  the  spring 
of  1884  he  told  him  what  had  been  done  with  reference  to  this 
mortgage  and  he  expressed  his  satisfaction  with  it.  After- 
wards Constant  prepared  a  statement  of  his  account  against 
Deane,  which  included  the  amount  of  the  mortgage,  and  was 
made  subsequent  to  the  assignment  and  with  a  view  to  a  pos- 
sible arrangement  for  the  liquidation  of  all  of  his  liabilities. 
He  frequently  asked  Deane  if  he  had  reinvested  the  amount 
of  the  Mehen  mortgage  and  was  told  that  he  had  not  yet 
found  a  place  for  it. 
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"  Constant  liad  other  mortgages  executed  by  the  Mehens, 
upon  whieJi  foreclosure  suits  were  brought  in  the  fall  of  1884, 
and  about  the  time  defendant  brought  suit  to  foreclose  ita 
mortgage,  but  no  attempt  was  then  made  to  foreclose  thia 
mortgage  and  defendant  had  no  intimation  from  Constant  that 
Jie  claimed  it  was  a  prior  lien  imtil  January,  1885,  three  day» 
before  the  sale  under  the  foreclosure  of  defendant's  mortgage, 
when  it  received  a  letter  from  Constant's  attorney  in  thig 
action,  stating  that  he  held  a  mortgage  uj>on  this  j)roperty 
which  had  never  been  paid  and  that  he  had  been  advised  by 
his  counsel  that  it  was  a  prior  lien  to  the  university  mortgage^ 

*'  It  is  a  fact  of  some  importance  that  plaintiflE's  mortgage 
was  intended  to  be  only  a  temporary  lien  upon  the  property. 
It  was  what  was  known  as  *  a  builder's  mortgage,'  that  is,  a 
mortgage  given  upon  an  unimproved  lot  upon  which  the  mort- 
gagor proposed  to  erect  a  building.  Xo  money  was  advanced 
at  the  time  of  its  execution,  but  the  amount  of  the  considera- 
tion  was  to  be  advanced  from  time  to  time  as  the  work  pro- 
gressed. It  fell  due  in  four  months  and  it  was  the  expecta- 
tion of  the  parties  that  it  would  then  or  shortly  thereafter  be 
replaced  by  a  permanent  loan  ;  precisely  what  was  done  by  the 
execution  of  the  defendant's  mortgage,  if,  as  it  contends,  the 
plaintiffs  mortgage  was  then  satisfied. 

''  There  are  many  other  circumstances  which  are  in  harmony 
with  the  view  that  Deane  regarded  the  Constant  mortgage 
satisfied  at  the  time  he  took  the  university  mortgage  and  which 
are  irreconcilable  with  the  claim  that  he  then  believed  that  the 
plaintiffs  mortgage  was  an  outstanding  and  valid  incumbrance 
upon  the  property  described  in  it. 

''  It  is  to  be  observed  that  this  court  held  on  the  former 
appeal  that  if  Deane  *  recollected  that  there  had  been  such  a 
mortgage,  but  honestly  believed  it  was  or  had  been  satisfied, 
then,  although  mistaken  upon  that  point,  the  university  could 
not  be  chai'ged  with  knowledge  of  the  existence  of  such 
mortgage.' 

"  Whatever  differences  of  opinion  there  may  be  as  to  the 
effect  of  the  transactions  of  January  tenth  and  eleventh,  in 
operating  to  extinguish  the  lien  of  plaintiffs  mortgage,  we 
think  it  is  conclusively  shown  that  Deane  then  regarded  it  ai 
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satisfied.  There  is  at  least  an  entire  absence  of  tliat  clear  and 
satisfactory  proof  wliicli  this  court  has  declared  it  is  necessary 
for  the  plaintiff  to  furnish  in  order  to  uphold  a  finding  thathe 
did  not  honestly  entertain  such  a  belief. 

"  There  is  also  a  rule  of  evidence  which  should  have  some 
weight  here.  If  Deane  and  Squires  knew  or  believed  that  the 
plaintiff's  mortgage  would  be  a  valid  lien  upon  this  property 
after  the  execution  of  the  defendant's  mortgage,"  then  they 
conspired  to  do  a  great  wrong.  They  committed  a  palpable 
fraud  upon  Mrs.  Mehen  and  upon,  at  least,  one  of  the  parties 
to  this  action.  It  has  been  repeatedly  held  by  this  court  that 
where  the  natural  inference  from  the  proofs  made  does  not 
necessarily  lead  to  the  presumption  of  a  fraudulent  intent,  but 
the  evidence  relied  upon  is  equally  as  consistent  with  inno- 
cence as  with  wrong-doing,  that  construction  must  be  placed 
Upon  it  which  will  exonerate  the  party  implicated  from  a  dis- 
honest intent.  {Mantis  v.  Talcoii^  96  N.  Y.  100 ;  Shults  v. 
Jloagl^xnd^  85  id.  464.)  This  would  be  the  rule  upon  the  trial 
of  an  action  in  which  the  rights  of  Deane  and  Squires  were 
directly  involved.  Much  stronger  reasons  exist  for  its  applica- 
tion where  the  rights  of  others  depend  upon  the  quality  of 
their  acts.  They  may  have  misapprehended  the  legal  status  of 
the  plaintiff's  mortgage,  but  the  evidence  fails  to  show  that 
they  understood  or  believed  that  it  was  an  existing  lien  upon 
the  property  when  the  defendant's  mortgage  was  executed. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted. 
\vith  costs  to  abide  the  event  of  the  action." 

Jifartm  JF.  Cooke  for  appellant. 

*/o/m  E,  Parsfms  for  respondents. 

Maynard,  J.,  reads  for  reversal. 

All  concur,  except  Andrews,  Gray  and  O'Brien,  JJ.. 
dissenting. 

Judgment  reversed. 
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The  People  of  the  State  of  New  York,  Appellant,  v,  Joseph  ^^^    ^ 

Bakondess,  Respondent 

(Argued  April  10,  1892;  decided  May  34,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  thfe  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  7,  1891,  which  reversed  a  judgment  of  the 
Court  of  Oyer  and  Terminer  entered  upon  a  verdict  convict- 
ing the  defendant  of  the  crime  of  extortion. 

Henri/  B.  B.  Stapler  for  appellant. 

Benjamin  Steinhart  for  respondent. 

Agree  to  reverse  and  affirm  judgment  of  conviction  on 
opinion  of  Daniels,  J.,  below. 

Earl,  Ch.  J.,  Andrews,  Finch  and  Peokham,  JJ.,  concur. 
Gray,  J.,  reads  for  affirmance ;  O'Brien  and  Maynard,  JJ., 
concur. 

Judgment  reversed. 


Melvin  Stephens,  Respondent,  t\  Robert  Lewis  Humphries, 

Impleaded,  etc.,  Appellant. 

(Submitted  April  19.  1892j  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Silas  B.  BrowneU  for  respondent. 

Agree  to  affirm  by  default ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Alexander  S.  Tubneb,  Respondent,  v.  William  W.  Westton 

et  al.,  Appellants. 

An  exception  is  necessary  to  enable  an  appellant  to  present  the  question 
here  as  one  of  law;  that  a  finding  of  fact  by  a  trial  court  or  a  referee  is 
unsupported  by  evidence. 

Such  an  exception,  to  be  available,  must  point  out  and  refer  to  some  dis- 
tinct  and  separate  finding,  so  as  to  enable  the  appellate  court  to  under- 
stand clearly  what  particular  fact  found  is  challenged. 

In  an  action  for  an  accounting  between  parties  engaged  in  a  joint  enter- 
prise, defendants  claimed  on  trial  an  amount  to  be  due  to  them  on  an 
individual  accoimt  between  them  and  plaintiff,  not  connected  with  the 
joint  enterprise,  and  some  evidence  was  given  thereon  incidentally,  but 
not  with  a  view  of  asserting  it  by  way  of  defense.  Tlie  matter  was  not 
pleaded  as  a  counter-claim,  and  no  mention  was  made  thereof  in  the 
answer.  The  referee  refused  to  make  any  findings  in  regard  thereto. 
Heldf  no  error. 

(Argued  April  22,  1892;  decided  May  24,  1S92.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

This  was  an  action  for  an  accounting  with  respect  to  a  part- 
nership venture  of  the  parties. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion,  which 
is  given  in  full : 

'*The  appeal  book  in  this  case  contains  the  record  of  a 
long  and  expensive  litigation,  important  to  the  parties  on 
account  of  the  large  amount  involved,  but  which,  in  the  end, 
turned  almost  entirely  upon  the  disposition  of  questions  of  fact. 
Those  questions  seem  to  have  received  careful  consideration,  in 
the  first  instance,  from  the  learned  referee  who  tried  the  cause, 
and  subsequently  at  the  General  Term.  The  evidence  was 
conflicting,  and  the  findings  of  fact  sustain  the  legal  conclusions 
upon  which  the  judgment  is  based.  The  powers  of  this  court 
in  such  a  case  are  limited  to  a  review  of  the  questions  of  law 
raised  by  proper  exceptions  to  some  decision  or,ruling  at  tlie 
trial. 

"  It  is  quite  doubtful  whether  the  record  presents  any  quee- 
tion  for  this  court,  except  the  sufficiency  of  the  findings  of 
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fact  to  support  the  legal  conclusions.  There  is  no  statement 
that  the  case  contains  all  the  evidence  and  it  is  claimed  that 
there  is  no  proper  exception  to  any  finding  of  fact.  The  latter, 
at  least,  is  essential  to  enable  tlie  defendants  to  raise  the  ques- 
tion of  law  here  that  any  findings  are  unsupported  by  evidence. 
{P(yrter  v.  Smithy  107  N.  Y.  531;  Brayton  v.  Sherman^  119" 
id.  623 ;  Aid  ridge  v.  Aldridge^  120  id.  614  ;  T7*avis  v.  Travisy 
122  id.  449.) 

"  Exceptions  appear  in  the  case  to  the  ref  creeps  report,  which 
were  filed,  but  they  are  aimed  at  his  legal  conclusions,  although 
there  is  blended  with  some  of  them  matters  of  fact  and  argu- 
ment. It  is  exceedingly  difficult  to  say  just  what  propositions 
of  fact  found  by  the  referee  it  was  intended  to  question. 
Without  holding  now  that  the  defendant  is  precluded  in  this 
court  from  raising  the  question  that  any  of  the  findings  are 
without  evidence  to  support  them,  it  is  proper  to  suggest  that 
this  practice  is  not  to  be  encouraged.  The  exceptions  in  form 
should  be  directed  at  some  distinct  and  separate  proposition 
found  by  the  referee  or  court,  or  at  some  part  of  it,  in  such  a 
way  as  to  enable  the  appellate  court  to  understand  clearly  what 
particular  fact  found  is  challenged.  {Daniels  v.  Smithy  130 
K.  Y.  696.) 

"  In  August,  1863,  the  plaintiff  and  one  Ross,  and  the  defend- 
ants, who  were  partners,  became  the  owners  of  a  large  tract  of 
timber  land  in  Pennsylvania  from  which  logs  and  timber  could 
be  floated  down  the  Alleghany  river  to  the  defendants'  saw- 
mills in  this  state.  The  plaintiff  and  Ross  acquired  the  one- 
Ikalf  interest  in  the  lands  and  the  defendants,  as  partners,  the 
other  half.  The  respective  owners  then  agreed  that  the 
defendants  should  cut  the  timber,  drive  it  to  their  mills  and 
there  manufacture  it  into  lumber  and  shingles ;  sort,  pile  and 
properly  care  for  the  same  in  order  to  prepare  it  for  market, 
and  then  to  sell  it  They  were  to  superintend  the  work  in  all 
its  parts  and  the  sales,  for  the  best  interest  of  all  interested,  and 
for  manufacturing  the  lumber  and  shingles,  were  to  charge 
and  receive  what  their  services  were  reasonably  worth  at  the 
time.  The  plaintiff  and  his  partner  were  to  bear  one-half  of 
the  cost  of  producing  the  lumber  and  the  defendants  the 
balance.     The  net  profits  derived  from  the  sale  of  the  lumber 
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and  shingles  were  to  be  divided  equally  between  the  defend- 
ants' firm  and  the  plaintiffs.  The  defendants  immediately 
entered  upon  the  performance  of  this  agreement  and  con- 
tinued in  its  performance,  rendering  to  the  plaintiff  and 
Ross  a  statement  each  year  of  the  expenses  and  sales.  In 
tlie  year  1869,  the  plaintiff,  by  transfer  from  Ross,  became 
the  sole  owner  of  the  one-half  interest.  In  the  original 
agreement,  the  parties  had  designated  their  joint  enter- 
prise and  business  by  the  term  '5  Lumber,'  and  after  the 
transfer  by  Ross  to  the  plaintiff,  the  business  was  conducted 
imder  the  same  name  and  in  the  same  way,  except  that 
tlie  annual  statements  were  made  out  and  delivered  to  the 
plaintiff,  until  about  tlie  year  1878,  when  the  business  was  sub- 
etantially  finished.  The  plaintiff  claimed  that  since  1869,  a 
large  amount  of  the  lumber  and  shingles  produced  from  the 
land,  and  which  was  the  joint  property  of  the  parties,  had  not 
been  accounted  for  by  the  defendants,  and  brought  this  action 
to  dissolve  the  partnership  and  for  an  accounting.  The  answer 
puts  in  issue  all  the  allegations  of  the  complaint  in  regard  to  a 
failure  on  the  part  of  the  defendants  to  account  for  the  pro- 
ceeds of  the  undertaking,  and  also  demands  that  an  accounting 
l>e  had.  Besides  the  facts  already  stated,  the  referee  found 
that  the  total  amount  of  pine  lumber  taken  from  the  tract 
since  1869  and  manufactured,  and  for  the  manufacture  of 
which  the  defendants  had  charged  and  had  been  allowed,  was 
81,625,284  feet,  and  the  total  amount  sold  by  them,  and  for 
which  they  had  rendered  an  account  to  the  joint  concern,  was 
24,832,097  feet ;  that  the  amount  on  hand  unsold  was  92,655 
feet,  leaving  a  deficiency  between  the  amount  manufactured 
and  the  amount  accounted  for  as  sold  and  on  hand  of  6,700,530 
feet ;  that  the  natural  and  ordinary  waste  and  shrinkage  aris- 
ing from  defective  logs,  breakage,  errors  in  measurements  and 
inaccurate  accounts  rendered  by  the  sawyers,  and  from  all 
other  causes  naturally  and  usually  incident  to  the  manufacture, 
pl.ipping  and  sale  of  such  lumber,  did  not  exceed  3,700,530 
feet,  and  that  the  defendants  had  received  and  appropriated 
tlie  balance  of  3,000,000  feet,  or  had  the  benefit  thereof,  and 
were  chargeable  with  its  value,  found  to  he  $20.14  per  thou- 
sand feet.     There  is  no  dispute  as  to  the  discrepancy  above 
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stated  between  the  defendants'  statements  of  charges  for  lum^ 
ber  sawed  or  manufactured  and  for  lumber  sold  and  credited. 
The  substantial  element  of  the  controversy  was  whether  these 
facts,  and  the  other  facts  established,  pi'oved,  or  tended  to 
prove,  that  the  defendants  w^ere  liable  for  the  deficiency,  if 
such  in  fact  existed.  The  referee  held  that  the  defendants 
should  be  cliarged  in  the  accounting  with  this  deficiency. 
The  judgment  is  made  up  of  this  large  item  and  three  smaller 
ones,  as  to  which  there  is  really  no  dispute,  namely,  shingles^ 
hardwood  lumber  and  a  balance  received  from  the  sale  of  a 
small  parcel  of  the  land  None  of  the  numerous  exception.-- 
taken  during  the  progress  of  the  trial  have  been  argued,  and 
the  requests  referred  to,  so  far  as  they  were  material  and 
refused  by  the  referee,  were  not  predicated  upon  testimony 
that  can  be  said  to  be  without  conflict,  and  hence  they  present 
no  question  here.  The  argument  of  the  learned  counsel  for 
the  defendants  is  directed  substantially  to  three  propositions, 
which  will  be  briefly  noticed. 

'*  1.  He  contends  that  the  evidence  did  not  warrant  the 
finding  that  the  defendants  had  appropriated  to  their  own  use 
three  million  feet  of  the  pine  lumber.  If  it  had  been  shown 
that  any  part  of  the  lumber  produced  from  the  tract  had  been 
destroyed,  lost  or  stolen,  the  question  then  might  arise  as  to 
how  far  the  defendants  were  liable  for  it ;  but  a&  no  question 
of  that  kind  is  raised  or  suggested  we  cannot  perceive  how  it 
is  material  to  determine  the  degree  of  care  wliich  the  defendants 
were  bound  to  exercise  or  the  degree  of  negligence  for  wliich 
they  might  in  such  a  case  be  responsible.  The  defendants 
were  held  liable  upon  the  theory  that  they  had  received  the 
lumber  themselves,  and  the  proceeds  thereof  went  into  their 
business,  and  they  had  the  benefit  of  it.  It  is  not  material 
whether  this  resiUted  from  design  or  otherwise,  though  the 
referee,  in  his  opinion,  shows  how  it  might  have  and  probably 
did  occur  without  any  dishonesty  on  the  part  of  the  defend- 
ants. The  logs  and  lumber  were  mingled  with  other  logs  and 
lumber,  and  the  accounts  were  kept  in  such  a  way  that  mistakes 
probably  occurred  which,  in  such  a  large  business  as  the 
defendants  were  transacting  during  so  many  years,  might 
account  for  the  deficiency.     However  that  may  be,  the  evi- 
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Delia  Weinckie,  Appellant,  v.  The  New  York  Central  Ain> 
Hudson  River  Railroad  Company,  Respondent. 

(Argued  April  26,  18d2;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  ol  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  11,  1891,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury. 

H.  A.  Parmenter  for  appellant 

aS^.   W.  Jackson  for  respondent. 

Agree  to  affirm  on  opinion  of  General  Term. 
All  concur. 
Judgment  affirmed. 


John  Storm  et  al.,  Respondents,  v,  Phenix  Insurance  Com- 
pany of  Brooklyn,  N.  Y.,  Appellant. 

(Argued  April  26,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  entered  upon  an  order 
made  July  7,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  the  verdict  of  a  jury  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

A,  H.  Savyyer  for  appellant. 

Watson  M.  Rogers  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Andrews,  J.,  not  voting 

Judgment  affirmed 
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The  Knickerbocker  Company,  Respondent,  v.  Alfred  G. 

BuRNHAM,  Appellant. 

(Argued  April  27,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  July  7, 1891, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

John  Lansing  for  appellant. 

Charles  H.  Watts  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Peter  Grant,  Respondent,  v.  The  Pennsylvania  and  New 
York  Canal  and  Railroad  Company,  Appellant 

Where,  In  an  action  to  recover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant,  it  appears  that 
there  were  two  or  more  pc^ible  causes  of  the  injury,  for  one  or  more 
of  which  the  defendant  was  not  responsible,  the  plaintiff  in  order  to 
recover  must  show  by  evidence  that  the  injury  was  wholly  or  partly 
the  result  of  a  cause  for  which  the  defendant  is  responsible.  If  the  evi- 
dence leaves  it  just  as  probable  that  the  injury  was  the  result  of  one 
cause  as  of  the  other,  the  plaintiff  cannot  recover. 

(Argued  April  28,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1891,  which  affirmed  an 
order  of  the  Circuit  denying  a  motion  to  set  aside  a  verdict  in 
favor  of  plaintiff  and  for  a  new  trial  and  directed  judgment  in 
favor  of  plaintiff  on  verdict. 

This  action  was  brought  to  recover  damages  tor  injuries 
received  by  plaintiff  while  in  the  employ  of  defendant,  a  rail- 
road corporation. 
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Delia  Weinckie,  Appellant,  v.  The  New  York  Central  Ain> 
Hudson  River  Railroad  Company,  Respondent. 

(Argued  Apnl  26,  1892;  decided  May  24,  18d2.) 

Appeal  from  judgment  of  tlie  General  Term  ol  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  11,  1891,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury. 

H.  A.  Pannenter  for  appellant 

aS^.   W.  Jackson  for  respondent. 

Agree  to  affirm  on  opinion  of  General  Term. 

All  concur. 

Judgment  affirmed. 


John  Storm  et  al.,  Respondents,  v.  Phenix  Insurance  Com- 
pany of  Brooklyn,  N.  Y.,  Appellant 

(Argued  April  26,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  entered  upon  an  order 
made  July  7,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintifb  entered  upon  the  verdict  of  a  jury  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

A.  H,  SoAcyeT  ioir  appellant. 

Waison  M.  Rogers  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Andrews,  J.,  not  voting 

Judgment  affirmed 
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The  Knickebbogkeb  Company,  Respondent,  v,  Alfred  G. 

BuBNHAM,  Appellant. 

i 

(Argued  April  27,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  July  7, 1891, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

John  Lansi/ng  for  appellant. 

Charles  H,  Watts  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Peter  Grant,  Respondent,  v.  The  Pennsylvania  and  New 
York  Canal  and  Railroad  Company,  Appellant 

Where,  in  an  action  to  recover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant,  it  appears  that 
there  were  two  or  more  possible  causes  of  the  injury,  for  one  or  more 
of  which  the  defendant  was  not  responsible,  the  plaintiff  in  order  to 
recover  must  show  by  evidence  that  the  injury  was  wholly  or  partly 
the  result  of  a  cause  for  which  the  defendant  is  responsible.  If  the  evi- 
dence leaves  it  just  as  probable  that  the  injury  was  the  result  of  one 
cause  as  of  the  other,  the  plaintiff  cannot  recover. 

(Argued  April  28,  1892;  decided  May  24.  1892.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  iipon  an  order 
made  the  first  Tuesday  of  January,  1891,  which  affirmed  an 
order  of  the  Circuit  denying  a  motion  to  set  aside  a  verdict  in 
favor  of  plaintiff  and  for  a  new  trial  and  directed  judgment  in 
favor  of  plaintiff  on  verdict. 

This  action  was  brought  to  recover  damages  tor  injuries 
received  by  plaintiff  while  in  the  employ  of  defendant,  a  rail- 
road corporation. 
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PlaintifF,  an  employe  of  the  defendant,  was  at  work  upon 
one  of  three  coal  cars  standing  on  a  trestle.  Two  other  loaded 
coal  cai*s  were  being  pushed  upon  the  same  trestle  by  a  loco- 
motive to  which  they  were  attached  by  a  drawbar  which  was 
slightly  bent.  When  they  approached  the  three  cars,  steam 
was  reversed,  the  engine  stopped  and  the  drawhead  of  the 
first  car  to  which  the  drawbar  was  attached  broke  and  the  two 
cars  ran  into  the  cars  standing  on  the  trestle  with  such  force 
as  to  push  them  over  the  end  of  it.  The  car  upon  which 
plaintiff  was,  turned  over  and  he  received  the  injuries  com- 
plained of. 

The  following  is  the  opinion  in  full : 

*•  TJie  difficulty  with  the  plaintiff's  case  is  that  it  lacks  proof 
that  the  injury  was  caused  by  any  defective  appliance.  The 
<5ase  is  barren  of  any  evidence  that  the  drawhead  which  broke 
was  defective  in  such  a  manner  as  to  involve  liability  to  plain- 
tiff on  the  part  of  the  defendant.  It  may  have  broken  on 
account  of  a  latent  defect  in  the  iron  which  no  inspection 
would  have  reached.  Whether  it  did  or  not  we  do  not  know 
and  there  is  no  evidence  upon  the  subject.  No  facts  are  shown 
from  which  the  cause  of  the  accident  can  be  more  than  guessed 
at.  There  is  food  for  speculation  or  wonder,  but  there  is  no 
evidence  as  to  the  cause. 

0 

"  Regarding  the  alleged  defect  in  the  drawbar  on  the  loco- 
motive, the  evidence  is  very  light  that  the  small  deviation  from 
a  straight  line  constituted  a  defect  at  all.  It  was  but  an  inch 
or  an  inch  and  a  half  in  three  feet,  and  the  only  evidence  on 
the  subject  on  tlie  part  of  the  plaintiff  showed  there  was  no 
difficulty  in  coupling  the  drawbar  to  the  drawhead  of  a  car, 
excepting  on  a  curve.  After  the  accident,  the  cast  iron  head 
of  the  drawhead  where  the  link  goes  and  to  which  a  bolt  is 
attached,  was  found  broken  and  lying  in  front  of  tlie  engine 
and  attached  to  the  drawbar  thereof.  These  two  facts  consti- 
tute all  the  plaintiff's  evidence  as  to  the  cause  of  the  accident 
We  may  speculate  and  wonder  whether  the  accident  was  or 
w^  not  caused-  by  this  alleged  defect  in  the  drawbar  and 
whether  by  reason  of  this  slight  bend  it  did  not  unduly  press 
against  the  drawhead  and  thus  cause  the  fracture  of  the  latter, 
but  there  is  nothing  in  the  case  that  would  permit  us  to 
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exchange  our  speculation  or  wonder  for  a  belief  formed  upon 
the  evidence.  If  the  accident  occurred  by  reason  of  a  latent 
defect  in  the  drawhead  of  the  car,  the  defendant  would  not  be 
liable  in  tliis  case  if  it  had  employed  competent  persons  to 
build  the  car  and  exercised  proper  diligence  in  that  behalf. 

"  Where  there  are  two  or  more  possible  causes  of  an  injury, 
for  one  or  more  of  which  the  defendant  is  not  responsible,  the 
plaintiff,  in  order  to  recover,  must  show  by  evidence  that  the 
injury  was  wholly  or  partly  the  result  of  that  cause  which  would 
render  the  defendant  liable.  If  the  evidence  in  the  case  leaves 
it  just  as  probable  that  the  injury  was  the  result  of  one  cause 
as  of  the  other,  the  plaintiff  cannot  recover.  {Searles  v.  Man- 
hattan Railroad  Co.^  101  N.  Y.  661 ;  Taylor  v.  City  of 
Ymihers,  105  id.  202,  209.) 

"  When  the  evidence  on  the  part  of  the  defendant  is  exam- 
ined, it  appears  almost  beyond  doubt  that  the  deviation  of  the 
drawbar  from  a  straight  line  had  no  effect  whatever  in  product 
ing  the  result  The  evidence  on  the  part  of  the  defendant 
shows  that  the  peculiar  manner  in  which  the  bar  was  fastened 
to  the  locomotive,  styled  the  '  universal  knuckle,'  permitted 
such  room  for  play  on  the  pait  of  the  bar  that  the  small  bend 
in  it  was  absolutely  of  no  effect  whatever.  If  there  were  any 
evidence  to  the  contrary  on  the  part  of  the  plaintiff,  this  ques- 
tion would  be  one  for  the  jury,  but  where  there  is  an  entire 
absence  of  evidence  on  the  part  of  the  plaintiff  as  to  the  cause 
of  tlie  injury,  that  which  was  introduced  on  the  part  of  the 
defendant  warns  us  of  the  wholesome  character  of  the  rule 
which  requires  some  evidence  and  not  mere  speculation  upon 
which  to  base  a  verdict  upholding  the  defendant's  liability. 

"  We  think  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event." 

Frank  P,  Taher  for  appellant. 

Charles  M,  Baker  for  respondent 

Per  Curiam  opinion  for  reversaL 
All  concur. 
Judgment  reversed. 
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Nicholas  C,  Newerf  et  al.,  Respondents,  v,  Thomas  A.  Jebb 

et  aJ.,  Appellants. 

(Argued  April  29,  1892;  decided  May  24,  189£.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Spencer  Clinton  for  appellants. 

Henry  H.  Seymour  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William  S.  Williams,  Appellant,  v.  The  United  States 
Trust  Company  of  New  York,  Respondent. 

PlaintifF  pledged  to  defendant  certain  bonds  as  security  for  a  loan  under 
an  agreement  to  the  effect  that  in  case  of  default  in  payment  at  the  time 
specified  defendant  might  sell  the  securities  "  in  such  manner  as  they, 
in  their  discretion  may  deem  proper,  without  notice."  The  loan  not 
having  been  paid  at  maturity  defendant  sold  the  bonds  without  notice 
to  plaintiff.  In  an  action  to  recover  damages  for  an  alleged  unlawful 
conversion  hddy  that  in  the  absence  of  evidence  showing  a  modification 
of  the  agreement,  plaintiff  was  not  entitled  to  recover. 

(Argued  April  29,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  April  15,  1891,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

The  following  is  the  opinion  in  full : 

"  On  the  1st  day  of  March,  1884,  the  plaintiff  lx)rrowed  of 
the  defendant  the  sum  of  three  hundred  thousand  dollars,  and 
as  collateral  security  for  the  same  pigged  to  it  bonds  of  the 
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par  value  of  four  hundred  thousand  dollars.  At  the. same 
time  he  executed  and  delivered  to  it  the  following  instrument 
embodying  the  agreement  between  him  and  it : 

"  '  300,000  New  Yokk,  March  Ut,  1884, 

"  '  Six  months  after  date,  without  grace,  I  promise  to  pay  to 
the  United  States  Trust  Company  of  New  York,  at  the  office 
of  said  company  in  the  city  of  New  York,  three  hundred 
thousand  dollars,  for  value  received,  with  interest  at  the  rate 
of  4  per  cent  per  annmn,  having  pledged  to  the  said  company 
as  security  (with  authority  to  sell  the  same  or  any  securities 
that  may  be  substituted  in  lieu  thereof,  on  the  non-perform- 
ance of  the  promise  in  such  manner  as  they,  in  their  discre- 
tion may  deem  proper,  witliout  notice,  either  at  the  New  York 
Stock  Exchange  or  at  public  or  private  sale,  and  to  apply  the 
proceeds  thereon)  four  hundred  thousand  dollars  Louisville  and 
Nashville  R  R.  Co.  1st  Mtge.  Bonds,  N.  O.  and  Mobile 
Division.  In  case  of  depreciation  in  the  market  value  of  the 
security  hereby  pledged,  or  which  may  hereafter  be  pledged 
for  the  loan,  a  payment  is  to  be  made  on  account,  or  addi- 
tional approved  security  given,  so  that  the  said  market  value 
fihall  always  be  at  least  twenty  per  cent  mor|  than  the  amount 
unpaid  of  this  note. 

^'  ^  In  case  of  failure  to  do  so,  this  note  shall  be  deemed  to 
be  due  and  payable  forthwith,  anything  hereinbefore  expressed 
to  the  contrary  notwithstanding,  and  the  company  may  imme- 
diately reimburse  itself  by  sale  of  the  security. 

«^W.  S.WILLIAMS, 

" '  32  Broad  Street 

"  '  Office  V.  S.  &  Co.' 

*^In  July,  1884,  the  plain tiflE  at  the  request  of  the  defend- 
ant paid  $15,000  upon  the  loan,  and  that  is  all  he  paid  thereon. 
In  October  and  December,  1884,  and  January,  1885^  long  after 
the  maturity  of  the  loan,  according  to  the  terms  of  the  agree- 
ment, the  defendant  sold  the  bonds  without  notice  to  the 
plaintiff,  and  after  applying  the  proceeds  of  the  sale  there 
remained  a  balance  due  on  account  of  the  loan  to  the  defendant 

"  The  plaintiff  brought  this  action  to  recover  damages  for 
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an  unlawful  conversion  of  the  bonds.  He  failed  to  recover, 
and  the  defendant  had  judgment  for  the  balance  due  it 

"  The  rights  and  relations  of  the  parties  were  clearly  defined 
in  the  written  instrument.  Whatever  may  have  been  the 
rights  of  the  plaintiff  and  the  duties  of  the  defendant  before 
the  maturity  of  the  loan,  it  is  clear  and  indeed  undispnted 
that  after  that  time  it  could,  by  the  terms  of  the  instrument, 
sell  the  bonds  for  the  payment  of  any  balance  due  it,  without 
notice  to  him. 

"  Hence  no  wrong  was  done  to  the  plaintiff  by  the  sale  of 
these  bonds,  unless  the  written  agreement  was  in  some  way 
modified,  or  the  rights  of  the  plaintiff  thereunder  in  some  way 
enlarged  or  changed.  Prior  to  the  maturity  of  the  loan  there 
were  some  interviews  and  communications  between  the  parties, 
but  they  all  had  reference,  as  I  understand  them,  to  the  security 
of  the  loan  prior  to  its  maturity.  They  did  not  in  any  way 
affect  the  rights  and  duties  of  the  parties  under  the  written 
instrument,  after  the  loan  by  the  terras  of  the  instrument  should 
mature. 

"  The  rights  of  the  defendant  under  the  instrument  were  in 
no  way  modified  by  anything  that  occurred  after  the  first  day 
of  September,  \^en  the  loan  matured.  On  the  third  day  of 
that  month,  the  plaintiff  wrote  a  letter  to  the  defendant,  in 
which  he  said :  '  Please  continue  your  indulgence  to  me  for  a 
few  days,  and  oblige.'  The  indulgence  was  continued  until 
the  fourth  day  of  October,  when  the  defendant  sold  $1,000  of 
the  bonds,  and  afterward  it  made  four  other  sales  of  bonds 
in  the  same  month  and  in  December,  amounting  in  all  at  par 
to  $18,000,  and  these  sales  were  all  immediately  reported  to 
the  plaintiff,  and  he  found  no  fault  with  them.  On  the  first 
day  of  January  there  was  nearly  $270,000  still  due  upon  tlie 
bond,  and  on  that  day  the  plaintiff  wrote  the  defendant  request- 
ing zt  to  apply  the  interest  falling  due  upon  the  bonds  upon 
the  principal  of  the  loan,  and  in  that  letter  he  said :  ^  I  tliank 
you  for  the  kind,  liberal  manner  in  which  you  have  always 
treated  me,  and  only  regret  that  times  have  continued  so 
unfavorable  as  not  to  have  put  me  in  a  position  to  take  up  the 
loan.'  To  this  letter,  on  the  fifth  day  of  January,  the  defend- 
ant replied,  refusing  his  request  and  saying  that  it  *  would  be 
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more  than  pleased  to  have  the  loan  paid  and  off  the  books/ 
Soon  thereafter  the  bonds  began  to  decline  in  the  market,  and 
after  they  had  so  declined  as  to  be  worth  less  than  the  loan, 
the  defendant  began  to  sell  the  remainder  of  them  in  the 
market,  and  sold  them  fairly  from  time  to  time  in  the  month 
of  January,  and  reported  the  sales  to  the  plaintiff. 

^^  It  is  clear  that  the  rights  of  the  parties  nnder  the  written 
agreement  after  the  maturity  of  the  loan  remained  unchanged, 
and  that  no  wrong  was  done  to  the  plaintiff  by  the  sale  of  the 
bonds.  He  was,  therefore,  properly  defeated  in  his  action,  and 
the  judgment  should  be  affirmed,  with  costs.'' 

John  R.  Dos  PasBos  for  appellant. 

Joseph  IL  Choate  and  Edward  W.  Sheldon  for  respondents 

Earl,  Ch.  J.  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


James  Falvey,  Respondent^  ^.  Francis  J.  Bridges,  Appellant 

(Submitted  April  29,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  16,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Frank  Schaeffler  for  appellant. 

Wm.  IL  Amoitx  and  C.  N.  BoveCj  Jr.j  for  respondent. 

Agree  to  affirm ;  no  opinion* 
All  concur. 
Judgment  affirmed. 
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William  W,  Gilmore,  Rq^pondent,  v.  Edward  E.  Hajh, 

Appellant. 

(Submitted  April  ^,  1892;  decided  May  2i,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  7,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  uDon  a  decision  of  the  court  on  tral  at  Special 
Term. 

John  C.  Hunt  for  appellant. 

T.  K.  FiMer  for  respondent. 

Agree  to  affirm ;  no  opinioiu 
All  concur. 
Judgment  affirmed. 
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Jambs  F.  Malooh,  Bespondent^  t).  Tbe  MAimATTAN  Bailwat 

Company  et  al.,  Appellants. 

(Argued  May  2,  1802;  decided  May  24, 1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  16,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Sidney  Smith  for  appellants. 

E^h  Cowen  for  respondent 

Agree  to  reverse  and  grant  new  trial  on  authority  of  Roberts 
V.  ManhaUan  R.  Co.  (128  ^.  Y.  455) ;  D<yyle  v.  Smie  (Id. 
488) :  aray  v.  Same  (Id.  499). 

All  concur,  except  Gbat,  J.,  not  voting. 

Judgment  reversed. 
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Robert  L.  Moobes,  Appellant,  v.  William  H,  H.  Glovbb, 

Respondent 

(Argued  May  8,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  February  27, 
1891,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  granted  a  new  triaL 

JBoraoe  Graves  for  appellant. 

JSamud  Greenbaum  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


John  F.  Beckeb,  Respondent,  v^  Wiluam  J,  Weeks, 

Appellant, 

<Subinitted  May  5.  1892;*dec]ded  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  2,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

A.  A.  Spear  for  appellant. 

George  F.  StachpoU  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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August  C.  Kxupp,  Appellant,  v.  The  United  Icjb  Lihes^ 

BeBpondent. 

(Argued  May  6,  1892;  decided  May  24,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  31,  1891,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

W,  Farringion  for  appellant 

George  Holmes  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Thomas  F.  Morgan,  Respondent,  u  The  Hudson  River  Ore 

AND  Iron  Company,  Appellant. 

The  failure  of  a  master  to  adopt  rules  as  to  precaution  to  be  observed  by 
his  employes,  is  not  proof  of  negligence  rendering  him  liable  to  a 
servant  unless  it  appears  from  the  nature  of  the  business  in  which  the 
servant  is  engaged  that  the  master,  in  the  exercise  of  reasonable  care» 
should  have  foreseen  the  necessity  of  such  precautions. 

(Argued  May  6,  1892;  decided  May  24, 1892.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  11,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
sustained  by  plaintiff  through  the  alleged  negligence  of 
defendant. 

The  following  is  the  opinion  in  full : 

"  The  plaintiff,  z  servtot  in  the  defendant's  employment, 
was  injured  while  in  the  performance  of  his  ordinary  duties. 
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On  the  trial  the  defendant's  counsel  requested  the  court  to 
charge  the  jury  as  follows : 

"  (1)  That  the  defendant  was  not  guilty  of  any  negligence 
in  not  providing  a  safe  and  suitable  place  for  the  plaintiff  to 
work. 

"  (2)  That  the  defendant  was  not  guilty  of  any  negligence 
in  providing  the  pla!!itifx  with  suitable,  safe  and  proper  tools 
for  performing  his  v\'ork. 

"  (3)  That  the  defendant  was  not  negligent  in  the  employ- 
ment of  incompetent  co-servants  whose  acts  and  omissions 
caused  or  contributed  to  plaintilFs  injury. 

"  (4)  That  the  defendr.rt  was  not  negligent  in  failing  to 
station  a  suitable  person  at  and  along  the  track  where  plaintiff 
was  at  work,  charged  with  the  duty  of  looking  out  for  hie 
safety.  The  court  was  about  to  refuse  some  or  all  of  these 
requests  when  the  plaintiffs  counsel  assented  to  the  correct- 
ness of  the  propositions,  and  joined  with  the  counsel  for  the 
defendant  in  the  requests,  which  were  then  given  to  the  jury. 
This  left  but  one  ground  upon  which  liability  on  the  part  of 
the  defendant  could  be  predicated,  and  that  was  its  alleged 
omission  to  '  provide  and  promulgate  rules  and  regulations  for 
the  guidance  and  government  of  the  men  engaged  in  and 
about  the  dangerous  work  aforesaid.'  The  court  was  requested^ 
in  behalf  of  the  defendant,  to  rule  and  instruct  the  jury  that 
there  was  no  proof  of  negligence  in  this  respect  on  the  part  of 
the  defendant,  which  request  was  refused  and  defendant 
excepted.  The  court,  under  the  objection  and  exception  of 
the  defendant's  counsel,  submitted  the  question  to  the  jury, 
and  there  was  a  verdict  for  the  plaintifi,  which  the  General 
Term  affirmed.  As  the  only  question  to  be  considered  is 
whether  there  was  any  evidence  of  negligence  in  omitting  to 
promulgate  rules  to  submit  to  the  jury,  it  is  necessary  to  Recall 
the  facts  as  they  were  proven  at  the  trial.  The  defendant  had 
ten  kilns  for  roasting  ore,  each  about  twenty-five  feet  in  diame- 
ter, standing  in  a  row  about  ten  feet  apart,  and  numbered  from 
one  to  ten.  They  stand  on  a  slight  decline,  number  one  being 
the  highest.  A  narrow  gauge  railroad  track  runs  along  by 
the  side  of  the  kilns,  and  within  a  few  inches  of  them,  upon 
which  cars  loaded  with  the  ore  are  moved  by  horse-power,  and 
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in  that  way  taken  to  the  point  of  shipment,  some  five  hundred 
feet  distant.  At  that  part  of  the  track  by  the  kilns  the  cars 
usually  run  down  by  their  own  weight,  though  sometimes 
drawn  by  a  horse.  Beyond  kiln  number  ten  they  are  drawn 
by  an  engine.  In  loading  the  cars  from  the  kilns  the  ore 
sometimes  falls  on  the  tracks  and  obstructs  the  movement  of 
the  wheels,  and  must  be  removed.  There  are  shovels,  rakes 
and  pick-axes  there  with  which  the  workmen  remove  the  ore 
that  has  fallen  on  the  track.  On  the  day  of  the  accident  plain- 
tiflE  was  at  work  loading  a  car  from  kiln  number  three.  The 
ore  ran  over  the  car  on  the  side  next  the  kiln,  so  that  it  blocked 
the  wheels  about  a  foot  and  a  half  from  the  track.  It  fell  in 
front  of  the  wheels  on  each  side  of  the  car,  and  it  bad  to  be 
removed  before  the  car  could  be  started.  The  car  was  also 
blocked  by  a  piece  of  wood  to  keep  it  from  moving  down  the 
decline.  The  plaintiff,  after  filling  the  car,  commenced  to 
remove  the  ore  under  and  in  front  of  the  wheels  with  a  rake ; 
then  he  crawled  under  the  car  and  lay  down,  and  was  engaged 
in  cleaning  out  the  ore,  not  removed  by  the  rake,  with  his 
hands  when  the  accident  happened.  There  was  another  loaded 
car  just  behind  the  plaintiff  in  front  of  kiln  number  two,  and 
two  other  workmen  were  there  at  work.  The  plaintifif  spoke 
to  them  and  told  them  to  look  out  for  his  safety,  when  he  was 
cleaning  out  the  car,  not  to  move  the  car  or  let  it  run  down  on 
him  until  he  got  through.  They  said  they  would,  but  while 
the  plaintiff  was  at  work  under  his  car  the  car  above  was  in 
some  way  started,  and  pushed  the  car  under  which  the  plain- 
tiff was  at  work,  and  his  fingers  were  caught  under  the  wheel 
and  crushed.  It  seems  that  the  wooden  blocks  under  the 
wheels  of  both  cars  had  been  removed  by  some  one,  but  by 
whom  does  not  appear.  There  was  evidence  that  the  defend- 
ant's superintendent  had  given  oral  instructions  that  the 
men,  in  removing  the  ore  from  the  track,  should  use 
and  had  directed  them  to  use  the  rakes.  The  foreman  also 
says  that  he  instructed  the  men  to  use  the  shovel  or  to  put 
their  backs  to  the  car  and  force  it  through  and  over  the  accu- 
mulated ore,  which  could  be  done.  It  is  evident  that  the 
injury  is  attributed  to  only  two  circumstances  or  causes.  First, 
the  presence  of  the  plaintiff  under  the  car  in  the  position  that 


CAUSES  NOT  REPORTED  IN  FULL.        669 

he  was  when  the  injury  was  inflicted,  and  secondly,  the  removal 
of  the  blocks  from  the  car  behind  him.  When  the  plaintiff 
went  under  the  car  to  pick  out  ore  that  obstructed  the  move- 
ment of  the  wheels  he  voluntarily  subjected  himself  to  an 
unnecessary  risk,  and  the  unexpected  movement  of  the  loaded 
car  behind  or  above,  if  not  due  to  the  negligence  of  the  men 
in  charge,  could  not,  upon  the  evidence,  be  attributed  to  any 
want  of  reasonable  care  on  the  part  of  the  defendant.  It  must 
have  resulted  from  a  failure  on  the  part  of  the  plaintiff's 
fellow-workmen  to  properly  block  it  or  from  some  carelessness 
on  their  part,  or  some  improper  act  on  the  part  of  some  out- 
sider, in  removing  the  blocking  while  the  plaintiff  was  under 
the  other  car.  In  either  event  the  defendant  could  not  be 
held  liable  for  the  resulting  injury.  The  recovery  was  based 
entirely  on  the  absence  of  rules.  It  was  not  suggested  at  the 
trial,  nor  is  it  on  this  appeal  what  particular  rule  the  defend- 
ant could  have  adopted  that  would  have  been  likely  to  prevent 
the  accident.  No  evidence  was  given  that  any  rule  is  in  use 
in  business  of  a  similar  character  by  other  corporations  of  the 
same  class  carrying  on  like  operations,  nor  was  there  any  evir 
dence  by  experts  or  other  witnesses  to  show  that  any  rule  wa# 
necessary  or  practicable  in  such  cases.  It  was  left  to  the  jury 
to  say  whether  or  not  it  was  a  case  for  rules,  and  if  so,  what 
particular  rule  should  have  been  adopted.  We  know  nothing 
with  respect  to  the  views  entertained  by  the  jury  on  these 
questions,  except  so  far  as  they  are'  indicated  by  their  verdict 
for  the  plaintiff.  It  is  not  probable  that  they  concluded  that 
any  definite  rule  should  have  been  promulgated,  but  were  con- 
tent to  hold  that  as  the  plaintiff  was  injured  the  defendant 
ought  in  some  way  to  have  prevented  it,  or  in  case  it  did  not, 
respond  to  him  in  damages.  Almost  every'conceivable  injury 
that  a  servant  receives  in  the  course  of  his  employment  may 
in  this  way  be  submitted  to  a  jury,  and  with  the  same  result. 
The  plaintiff  was  one  of  several  workmen  engaged  in  loading 
cars  with  ore,  and  moving  them  on  a  track  a  few  hundred 
feet  in  length.  They  were  not  movec*  by  engines,  but  by  the 
strength  of  the  men  themselves  and  sometimes  by  the  use  of 
a  horse.  There  was  nothing  in  the  nature  of  the  business  that 
made  it  necessary  for  the  defendant  to  make  and  publish  rules. 
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The  basiness  had  been  conducted  in  the  same  way  for  years 
before  and  no  accident  liad  happened  and  none  could  reason- 
ably be  apprehended  or  anticipated.  Even  if  it  could  be 
^hown,  after  the  accident  occurred,  that  it  might  have  been 
prevented  by  adopting  and  enforcing  some  suitable  nile,  that 
would  constitute  no  proper  test  of  liability.  The  failure  to 
adopt  rules  is  not  proof  of  negligence,  unless  it  appears  from 
the  nature  of  the  business  in  which  the  servant  is  engaged 
that  the  master,  in  the  exercise  of  reasonable  care,  should  have 
foreseen  and  anticipated  the  necessity  of  such  precautions.  It 
appears  that  the  defendant  has  general  rules  for  the  govern- 
ment of  its  employes  in  its  general  business  of  mining  and 
marketing  ore,  but  that  none  of  these  rules  applied  to  the 
operations  at  the  kilns  where  this  accident  occurred.  The 
work  which  was  performed  on  this  track  and  in  and  about 
these  ten  kilns  must  be  considered  separate  from  the  defend- 
ant's general  business,  and  thus  considered,  it  is  difficult  to 
suggest  any  reasonable  precaution  that  would  have  saved  the 
plaintiff  from  the  injury.  The  cases  in  which  the  master  by 
•  omitting  to  provide  proper  rules  subjects  himself  to  theimpa- 
fation  of  negligence  are  thus  stated  in  a  work  of  authority : 
^  If  a  master  is  engaged  in  a  complex  business,  that  requires 
definite  regulations  for  the  safety  and  protection  of  hie 
employes,  a  failure  to  adopt  proper  rules  as  well  as  laxity  in 
their  enforcement,  is  negligence  per  se^  and  the  establishment 
of  defective  or  improper  rules  is  such  negligence  as  renders 
the  master  responsible  for  all  injuries  resulting  therefrom.* 
(Wood's  Law  of  Master  and  Servant,  794,  §  403.) 

"  Within  the  principle  here  stated  and  upon  the  authority 
of  several  recent  cases,  the  court  was  not  warranted  in  sub- 
mitting the  case  to  the  jury.  {Berrigan  v.  iV^.  Y.^  Z.  E.  <f? 
W,  E.  7?.,  131  N.  Y.  582 ;  Corcoran  v.  i>.,  Z.  <&  W,  R.  E. 
Co.,  126  id.  673 ;  Larow  v,  N.  Y,,  JL  ZI  d6  W.  E.  E.  Co., 
61  Hun,  11.) 

"The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event." 

Frank  Z!  Smith  for  appellant. 

Levi  F,  Longley  for  respondent 


CAUSES  NOT  REPORTED  IN  FULL.        671 

O'Brien,  J.,  reads  for  reversaL 
All  concur. 
Judgment  reversed. 


Peter  W.  Gallaudet  et  al.,  Appellants,  t;,CHASL£8  Kellogg 

et  al.,  Respondents, 

(Argued  April  29,  1892;  decided  June  7,  1892.) 

Appeal  from  judgment  of  the  Greneral  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  16,  1891,  which  overruled  plaintiffs'  exceptions 
and  ordered  a  judgment  ia  fftVOT  o£  defendants  on  a  verdict 
directed  by  the  court, 

CI  EllioU  Minor  for  appellants, 

Joseph  H,  Choate  for  respondents. 

Agree  to  affirm  on  opinion  of  General  Term, 
All  concur,  except  O'Briejt,  J.,  who  reads  for  reversal,  and 
Peokuam  and  Maynabp,  JJ,,  who  concur  with  him. 
Judgment  affirmed. 


Sophia  Brown,  Individually  and  as  Executrix,  etc,,  Respond- 
ent, V.  Lafayette  J.  Finch,  Appellant, 

(Argued  May  28,  1892;  decided  June  7,  1892.) 

Appeal  from  order  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  31,  1892, 
which  affirmed  au  order  of  Special  Tenu  appointing  a  referee 
herein. 

Louis  V.  Booraem  for  appellants 

Hoffman  Miller  for  respondout* 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Thomas  Watts,  as  Receiver,  etc.,  Respondent,  v.  Horatio  R. 

Wilcox  et  al.,  Appellants. 

(Argued  May  28.  1802;  decided  June  7,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  8, 
1892,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  to  vacate  an  order  requiring  certain  of  the  defendants 
to  be  examined  before  trial. 

Henry  Bacon  for  appellants. 

TT.  F.  (yNeUl  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


David  McCoskeb  et  al..  Respondents,  'O,  Emakuel  Sktih,. 

Appellant. 

(Argued  Maj  28,  1892;  decided  June  7,  1892.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  3, 1891, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  to 
set  aside  and  strike  out  the  amended  complaint  herein. 

Clark  L.  Jordan  for  appellant. 

Harward  Dudley  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 

CiANCiMiNo's  Towing  and  Transportation  Company,  Respond- 
ent, V.  Peter  Ciancimino,  Appellant. 

(Argued  May  23,  1892;  decided  June  7,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  31, 
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1891,  which  modified,  and  affirmed  as  modified,  an  order  of 
Special  Term  directing  the  punishment  of  defendant  for 
contempt. 

John  Jay  McKelvey  for  appellant. 

Uen7*y  H.  Man  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Charles  Sperry,  Respondent,  v.  Samuel  L.  Fox  et  al.^ 

Appellants. 

(Argued  May  23,  1892;  decided  June  7,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  2, 
1892,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  to  vacate  a  warrant  of  attachment. 

Arthur  R,  RoherUon  for  appellants. 

Albert  G.  McDonald  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  ^fatter  of  the  Opening  of  Lexington  Avenue,  from 
Ninety-seventh  to  One  Hundred  and  Second  Street,  in  the 
City  of  New  York,  John  Schreyer,  Appellant. 

(Argued  May  23,  1892;  decided  June  7,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  18,  1893, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  to 
set  aside  the  report  of  the  commissioners  of  estimate  and 
assessment  appointed  herein. 

James  A.  Deering  for  appellant. 
Sickels  —Vol.  LXXX VIII.        85 
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David  J.  Dean  for  respondent. 

Agree  to  dismiss  appeal  on  stipulation ;  no  opinion. 
All  concur. 
Appeal  dismissed, 

Charles  6.  Landon  et  al.,  as  Executors,  etc.,  Appellants,  v. 
Mary  N.  Townshend  et  al.,  Respondents. 

(Argued  May  23,  1892;  decided  June  7,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  31,  1892, 
tvhich  affirmed  an  order  of  Special  Term  which  vacated  a 
judgment  in  favor  of  plaintiffs  and  granted  a  new  trial. 

E,  IL  Landon  for  appellants. 

John  TownsJiend  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Alfred  Fatman,  Respondent,  v.  Solomon  J«  Fatman,  Indi 
viduallj  and  as  Executor,  etc..  Appellant. 

(Argued  May  23,  1892;  decided  June  7.  1892.) 

Appeal  from  oi*der  of  the  General  Term  of  the  Court  pf 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
Inade  May  2,  1892,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  to  vacate  an  order  for  the  examination  of 
defendant  as  a  party  before  trial. 

J,  A,  Shoudy  for  appellant. 

William  J,  Hardy  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Patrick  Cudahy  et  al.,  Appellants,  v.  Clark  D.  Rhikehart, 

as  Sheriflf,  etc.,  Respondent. 

Where  a  General  Term  order  of  reversal  did  not  state  that  it  was  made 
upon  the  facts,  and  upon  appeal  to  this  court  the  counsel  for  the  respond- 
ent proceeded  to  argument  without  making  application  to  postpone  to 
enable  him  to  procure  an  amendment  of  the  order,  and  after  the  appeal 
was  decided  against  him  made  application  to  the  General  Term  and 
obtained  an  amendment  by  inserting  such  a  statement,  held,  that  a 
reargument  would  not  be  granted  upon  the  amended  order;  that  the 
respondent  was  concluded  by  his  election  to  have  the  case  decided  on 
the  question  of  law. 

(Submitted  May  38,  1892;  decided  June  7, 1892.) 

This  was  a  motion  for  a  reargament 

The  case  is  reported  antey  page  248. 

The  following  is  the  opinion  in  full : 

"  The  connsel  for  the  defendant  was  advised  on  the  argu- 
ment that  as  the  order  of  reversal  did  not  show  that  it  was 
made  on  the  facts  it  would  be  presumed  that  the  reversal  was 
on  the  law  only,  and  that  to  sustain  the  order  it  must  appear 
that  some  error  of  law  was  committed  by  the  trial  court. 

"  The  counsel  proceeded  with  the  argument,  making  no 
application  to  postpone  the  case  to  enable  him  to  have  the 
order  amended,  and  it  was  not  until  after  the  appeal  was 
decided  against  him  and  the  order  of  the  General  Term  was 
reversed,  that  he  made  application  to  the  General  Term  for 
an  amendment  of  its  order  by  inserting  therein  a  statement 
that  the  reversal  was  on  the  facts. 

"  The  application  for  a  reargument  upon  the  amended  order 
ought  not,  we  think,  to  be  granted.  The  counsel  took  the 
risk  of  a  decision  against  him  on  the  order  as  it  stood,  with 
knowledge  of  the  situation,  and  we  think  he  should  be  con- 
cluded by  his  election  to  have  the  case  decided  on  the  questions 
of  law  in  the  record. 

"  Motion  denied,  without  costs," 

CliarUs  Putzd  for  motion. 
Hoe  cfe  MacJdin  opposed. 
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Per  curium  opinion  for  denial  of  motion. 
All  concur. 
Motion  denied. 


Timothy  Dekbiok  et  al.,  as  Administrators,  etc.,  Kespondents, 
V.  Mary  Louisa  Emmens,  Impleaded,  etc.,  Appellant. 

(Argued  May  24,  1892;  decided  June  14.  1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  March  23, 
1891,  which  affirmed  a  judgment  in  favor  of  plaintiffs,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Ed/wa/rd  F,  O^Dwyer  for  appellant, 

WUZiam  SvUivan  for  respondents. 

Agree  to  affirm ;  no  opinioii. 

All  concur. 

Judgment  affirmed. 


Geobge  C.  Ackersloot,  an  Infant,  by  Guardian,  etc., 
Eespondent,  v.  The  Second  Avenue  Railroad  Com- 
pany, Appellant. 

(Argued  May  84,  1892;  decided  June  14.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
August  27, 1891,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff, entered  upon  a  verdict,  and  also  affinned  an  order  denying 
a  motion  for  a  new  trial. 

Payson  Merrill  for  appellant. 

FrcmHin  BarUett  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Maby  p.  Wessman  et  al.,  Respondents,  v.  The  City  of 

Brooklyn,  Appellant. 

(Argued  May  24,  1892;  decided  June  14,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  October  28, 
1891,  which  affirmed  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  court  on  trial  without  a  jury, 

Almet  F.  Jeiiks  for  appellant. 

J.  TF.  c6  C.  W.  Hidgway  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Henry  Bohlen,  EespcJndent,  v.  The  Metropolitan  Elevated 
Railway  Company  et  al.,  Appellants. 

(Submitted  May  25,  1892;  decided  June  14,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
the  first  Monday  of  April,  1891,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

Julien  T.  Davies  and  Brainard  Tolled  for  appellants. 

Charles  Gibson  Bennett  for  respondent. 

Agree  to  reverse  and  grant  new  trial  on  decisions  in  Roberta 
V.  Met.  E.  R.  Co.  (118  N.  Y.  455) ;  DoyU  v.  Same  (Id.  488), 
and  Ch'ay  v.  Same  (Id.  499) ;  no  opinion. 

Ail  concur,  except  Gray,  J.,  not  voting. 

Judgment  affirmed. 
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James  C.  Duff,  Kcspondent,  v.  Lillian  .Russbll,  Appellant. 

(Argued  May  25.  1892  decided  June  14.  1892 ) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Coart  of  the  city  of  New  York,  entered  upon  an  order  made 
December  19,  1891,  which  afBrmeci  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Howe  cfe  IluTnmel  for  appellant. 

Henry  Thompson  for  respondent 

Agree  to  affirm  on  opinion  of  Freedmak,  J.,  below. 

All  concur. 

Judgment  affirmed. 

Stacy  B.  Rettenuouse,  Appellant,  v.  Albert  D.  "Winch  et 

al.,  Respondents. 

(Submitted  May  25,  1892 ;  decided  June  14.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  6,  1892,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Isaac  N.  MiUer  for  appellant. 

John  A.  Mapes  for  respondents. 

Agreo  to  affirm  on  opinion  of  Daniels,  J,,  below; 

All  concur. 

Judgment  affirmed. 

James  F.  Pendleton,  Appellant,  v.  Alexander  Johnstton, 

Respondent. 

(Argued  May  26,  1892;  decided  June  14.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
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the  first  Monday  of  April,  1891,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  npon  a  verdict,  and  affirmed  au 
order  denying  a  motion  for  a  new  trial. 

Jwtnes  t\  Pendleton  appellant  in  person. 

David  LeventriU  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Beulah  Rouse,  an  Infant,  by  Guardian,  Appellant,  v»  The 
Catskill  and  New  York  Steamboat  Company  (Limited), 
Respondent 

(Argued  May  26,  1892;  decided  June  14,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  5,  1891,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

J.  Rider  Cody  for  appellant. 

Emory  A,  CJiase  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Finch,  J.,  not  voting. 

Judgment  affirmed. 

I    188b  679 

Helen  Matthews,  Resjwndent,  ?».  Horace  Matthews,         i__y8  608 

Appellant.  J«^] 

While  in  an  equity  action,  to  enforce  specific  performance  of  a  parol  con.  ^  ^^^       ^^^ 
tract  for  the  conveyance  of  real  estate,  the  value  of  the  property  may  be  i     i^iy  j^-q    26 
allowed  by  tho  court  cis  damages  substituted  for  specific  performance,  in   ^^"""""^^ 
case  defendant  has  put  it  out  of  his  power  to  perform,  such  value  may 
not  be  allowed  as  damages  in  an  action  at  law  for  a  breach  of  the  coa« 
tract,  where  the  invalidity  of  the  contract  is  set  up  as  a  defense. 

Matthew9  V.  Matthews  (62  Hun,  110^,  reversed. 

(Argued  May  31,  1892;  decided  June  14,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  8,  1891,  which  affirmed  a  judgement  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

The  following  is  the  opinion  in  full : 

*' We  cannot  adopt  the  conclusion  of  the  General  Term  that 
this  action  is  a  suit  in  equity  for  a  specific  j^rfonnance,  the 
right  to  which  Mas  established.  The  findings  show  that  the 
plaintiff  and  her  husband  left  their  home  in  Pierrepwint  and 
moved  to  the  residence  of  the  defendant  in  Keeseville  upon 
the  faith  of  his  promise  that  if  they  would  there  make  a  home 
for  him  he  would  give  to  the  plaintiff  the  use  of  the  house  and 
its  belongings  and  of  four  cows,  and  would  transfer  to  her 
absolutely  the  home  place  when  he  was  done  with  it;  that 
Upon  her  objection  to  acting  upon  a  mere  verbal  promise,  he 
agreed  to  make  the  necessary  papers  as  soon  as  she  should  arrive 
at  Keeseville ;  that  they  trusted  to  his  promise  and  sold  out  at  a 
sacrifice,  moved  to  defendant's  home  and  entered  upon  the 
performance  of  their  part  of  the  contract ;  that  quarrels  arose 
between  the  plaintiff's  husband  and  the  defendant,  and  the 
latter  ejected  them  from  the  premises,  refused  to  make  the 
writings,  and  incapacitated  himself  from  performance  "by  a  sale 
and  conveyance  of  the  home  place.  Substantially  these  facts 
are  alleged  in  the  first  count  of  the  complaint.  The  second 
avers  that  the  removal  effected  bv  the  defendant  was  accom- 

•r' 

plished  by  legal  proceedings  which  were  afterward  reversed  ; 
and  the  third  is  for  the  conversion  by  the  defendant  of  certain 
crops  alleged  to  belong  to  plaintiffs  husband,  who  had  assigned 
to  her  all  his  rights  of  action  and  claims  for  damages.  The 
only  jugment  asked  is  for  the  sum  of  twenty-five  hundred  dol- 
lai-s.  The  last  two  counts  contain  nothing  but. legal  causes  of 
action,  and  the  same  thing  seems  also  to  be  true  of  the  first 
and  principal  one.  On  its  face  it  alleges  merely  a  contract 
and  its  breach  followed  by  a  claim  for  damages.  There  is 
nowhere  about  it  any  trace  of  a  demand  for  specific  perform- 
ance, and  no  assertion  of  the  appropriate  facts  showing  the 
need  of  such  performance  in  order  to  do  complete  justice,  save 
as  they  may  be  gathered  from  the  facts  attending  a  breach  of 
contract.     No  one  upon  a  j)eru8al  of  the  complaint  would  sus- 
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pect  it  of  setting  up  an  equitable  cause  of  action ;  nor  is  there 
any  hint  of  such  a  claim  through  the  course  of  the  triah  At 
the  outset  proof  was  given  of  the  value  of  the  home  place, 
and  of  its  use.  No  foundation  had  then  been  laid  for  the 
evidence,  but  the  objection  interposed  was  not  to  the  order  of 
proof  but  to  its  competency  as  a  measure  of  damages. 
The  terms  of  the  objection  show  that  the  defendant,  at  least, 
understood  the  action  to  be  for  the  recovery  of  damages  on  a 
breach  of  contract  and  a  similar  objection  pervades  the  whole 
current  of  the  trial.  The  only  proof  oflFered  by  the  plaintiff, 
not  usual  in  such  an  action,  was  the  conveyance  of  the  home 
place  by  the  defendant,  but  since  the"  contract  alleged  and 
proved  might  be  perfonned  by  tiie  provisions  of  a  last  will,  it 
was  necessary  to  show  that  he  had  incapacitated  himself  from 
affording  that  redress.  When  the  plaintiff  rested  a  motion  for 
a  nonsuit  was  made.  The  first  ground  stated  was  a  failure  to 
prove  performance  by  the  plaintiff  of  the  conditions  of  the 
alleged  contract,  and  the  second  that  no  breach  of  any  legal 
contract  had  been  established.  At  the  close  of  the  case  the 
plaintiff's  counsel  presented  sixty  requests  for  findings  of  fact 
and  nineteen  for  conclusions  of  law\  Among  all  of  the  latter 
there  was  no  request  to  find  that  the  plaintiff  was  entitled  to  a 
speciiic  performance,  but  that  damages  equivalent  thereto 
should  be  awarded  by  reason  of  the  impossibility  of  such  j)er- 
formance.  On  the  contrary  the  sixth  request  was  for  a  find- 
ing that  plaintiff  may  maintain  an  action  upon  said  agreement 
for  a  breach  thereof  by  the  defendant,  and  the  seventh  that 
the  measure  of  plaintiff's  damages  is  the  value  of  the  property 
agreed  to  be  conveyed.  The  referee's  findings  follow  the  lines 
of  a  legal  cause  of  action,  and  he  entirely  fails  to  determine 
that  plaintiff  is  entitled  to  a  specific  performance  either  of  the 
agreement  to  draw  writings  or  of  the  contract  to  convey. 

''  In  addition  there  are  specific  findings  of  a  character 
which  make  it  at  least  doubtful  whether  the  referee  sitting  in 
equity  would  or  should  have  decreed  a  specific  performance  if 
that  question  had  been  at  all  presented  for  decision.  These 
are  that  the  conduct  and  language  of  plaintiff's  husband  toward 
defendant  in  the  spring  of  1887  was  such  as  to  render  defend- 
ant's stay  in  said  home  unpleasant;  that  plaintiff's  husband 
SicKELS  -  You  LXXX  V III,        S6 
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used  profane  and  threatening  language  toward  defendant  and 
on  several  occasions  assaulted  him  with  her  knowledge  ;  and 
that  trouble  arose  between  plain tifPs  family  and  defendant  and 
the  latter  ordered  the  former  out  of  the  house  by  reason 
thereof.  When  we  recall  the  peculiar  character  of  this  con- 
tract, which  contemplated  a  living  together  in  home  relations 
of  the  parties,  a  residence  under  one  roof,  a  daily  meeting  at 
one  table,  and  the  continual  association  of  personal  care  on  one 
Hide  and  benefits  bestowed  on  the  other,  it  becomes  ap))arent 
that  a  decree  of  specific  performance  possible  of  execution 
would  have  perpetuated  and  intensified  an  amount  of  strife 
and  discord  likely  to  end  in  violence  and  utterly  destructive 
of  the  real  and  beneficial  purposes  of  the  contract.  The  dis- 
cretion of  a  court  of  equity  would  hardly  be  exercised  to  chain 
together  the  belligerents  and  call  it  making  a  home.  At  all 
events  the  trial  court  reached  no  such  conclusion;  it  deter- 
mined, as  the  findings  show,  no  such  question,  and  what  its 
decision  might  have  been  had  it  been  at  all  invoked  we  cannot 
assume  to  know.  And  until  the  court  first  determined  that 
the  action  was  in  equity,  and  second,  that  the  plaintiff  was 
entitled  to  a  specific  performance  the  substituted  damages 
founded  upon  the  value  of  the  property  could  not  be  awarded. 

^^  I  am  not  able  to  agree  that  upon  such  pleadings,  upon 
such  a  trial,  and  upon  such  findings  we  ought  to  convert  the 
legal  action  into  an  equitable  one  in  order  to  save  the  judg- 
ment, nor  that  without  some  finding  that  plaintiff  was  entitled 
to  judgment  of  specific  performance  the  substituted  damages 
here  awarded  can  be  given.  Undoubtedly  the  plaintiff  was 
entitled  to  recover  the  value  of  her  services  when  the  defend- 
ant asserted  the  invalidity  of  the  parol  contract,  and  it  may 
possibly  be  that  in  her  own  right,  and  as  assignee  of  her  hus- 
band, there  were  other  elements  of  damage  which,  she  should 
recover,  but  the  judgment  l)efore  us  was  founded  upon  an 
invalid  contract  and  awarded  a  wrong  measure  of  damages. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted^ 
costs  to  abide  the  event." 

A,  W.  Boynton  for  appellant. 
F,  A.  Rowe  for  respondent. 
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Finch,  J.,  reads  for  reversal 
All  concur. 
Judgment  reversed. 


Oscar  G.  Brian,  Respondent,  v.  Solomon  Mkad,  Appellant. 
(Argued  May  27,  1802;  decided  June  17,  1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  11,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiif  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Charles  Ifaifies  for  appellant. 

Abram  J.  MiUer  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  People  ex  rel.  James  O'Toolb  et  al.,  Appellants,  v.  The 
BoARDOF  Excise  of  the  City  of  Brooklyn,  Respondent, 

(Argued  May  27,  1892;  decided  June  17.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  December  29, 
1891,  which  affirmed  an  order  of  Special  Term  denying  an 
application  for  a  writ  of  mandamus. 

Joaiah  T.  Marean  for  appellants. 

F.  A.  McClonkey  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 
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Edwaju)  Dexteb,  Appellant,  a  Riverside  and  Oswego  Mills^ 

Respondent. 

(Argued  May  27,  18d2;  decided  June  17,  1S92.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  7,  1891,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

J),  P.  Lester  for  appellant. 

H.  E.  Nichoh  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William  Johnston,  Appellant,  v,  Mary  E.  Theall, 

Respondent 

(Submitted  May  27, 1802;  decided  June  17,  1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  14,  1891,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Horace  E,  Iteming  for  appellant. 

Benjamin  W,  Downing  ior  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Jeronemus  S.  Underbill,  Respondent,  v.  Samuel  Collins, 

Appellant 

(Argued  May  81»  1802;  decided  June  17,  18d2.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  11,  1891,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

J^.  Q.  Eck^rson  for  appellant. 

Charles  M.  Demond  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Joseph  Perry,  Appellant,  v,  Euphemia  "W.  Bedell  et  al., 

Respondents. 

(Argued  Juue  1,  1892;  decided  June  17,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  9,  1891,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

E,  C\  Neil  for  appellant 

2?.  W.  Travis  for  respondents* 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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HoRACB  P.  HoYT  et  al.,  Respondents,  v.  John  H.  Ctjne, 

Appellant 

(Argued  June  2,  1892;  decided  June  17,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  7,  1891,  which  atBrmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term, 

Wayland  F.  Ford  for  appellant 

C,  B.  WaUa  for  respondents. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed, 


Mast  P&atT)  Respondent,  v.  Sidney  G.  Pools  et  al.. 

Appellants, 

(Argued  June  2»  1892;  decided  June  17,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  September  14, 1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  rbferoa 

Alfred  B.  Page  for  appellants, 

Edward  S.  Peck  for  respondent 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 
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John  B.  Newland  et  al.,  Appellants,  v.  The  Hudson  Riveb 
Water  Power  and  Paper  Company,  Respondent. 

(Argued  June  2,  1892;  decided  June  17,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  30,  1891,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  oi  the  court  on  trial  at 
Special  Term. 

li.  A.  Parmenier  for  appellants. 

EbcTc  Coweii  for  respondent. 

Agree  to  affirm  on  opinions  below. 
All  concur. 
Judgment  affirmed. 


John  A.  McNab,  Appellant,  v.  Thk  McNab  and  Harlin 
Manufacturing  Company  et  ah,  Respondents. 

(Argued  June  2,  1892;  decided  June  17,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  30, 1891,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Artermt8  B.  Smith  for  appellant. 

Frederic  R.  Couderi  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 
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Charles  C.  Bauer,  Respondent^  v.  The  Consumers  Ice 

Company,  Appellant. 

(Argued  June  3,  1892;  decided  June  17,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
October  1,  1891,  which  aflSrmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  also  aflSrmed  an  order  denying 
a  motion  for  a  new  trial. 

Hamilton  Odell  for  api)ellant. 

Samson  Lachman  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Edward  Leach,  Appellant,  v,  Brooklyn,  Bush  wick  and 
Queens  County  Railroad  Company,  Respondent. 

(Argued  June  3,  1892;  decided  June  17.  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  14,  1891,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Circuit  and  aflSrmed  an  order  denying  a  motion  for  a 
new  trial. 

Miraheau  L,  Towns  for  appellant. 

IL  D.  Donnelly  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  O'Brien,  J.,  dissenting,  and  Maynard, 
J.,  not  voting. 
Judgment  affirmed* 
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Clasence  R.  Conoeb,  Appellant,  v.  Samuel  D.  Kinney^ 

Respondent. 

(Submitted  June  8,  1892;  decided  June  17,  1892.; 

Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Court  in  the  second  judicial  dej^artment,  entered  upon  an 
order  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Irving  Brovm  for  appellant 

Geo,  W.  Weiant  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
The  Ulster  County  Savings  iNSTmrnoN,  in  the  Matter  of 
Lewis  A.  Mitchell,  Appellant 

(Argued  June  6,  1892;  decided  June  17,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  3,  1892, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  to 
vacate,  annul,  modify,  etc,  previous  orders  in  the  above^nti- 
tled  action. 

A.  fL  Simpson  for  appellfiint 

A.  Schoonmaker  and  Simo7i  W.  JSosendalej  AUomey-Gen- 
eraly  for  respondent. 

Agree  to  affirm  on  opinion  of  Fuesman,  J.,  below. 

All  concur. 

Judgment  affirmed. 
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WiLUAM  F.  Lawrence  et  al.,  Respondents,  v.  Aevin  W. 

Harrington  et  al.,  Appellants. 

In  the  Matter  of  Proceedings  to  Punish  for  Contempt  Sureties 

on  Defendant's  Undertaking. 

(Argued  June  6,  1892;  decided  June  17,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  9,  1892, 
which  affirmed  an  order  of  Special  Term  granting  application. 

George  JB,  Wellington  for  appellant 

James  M.  Hunt  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


lu  tlie  Matter  of  the  Apphcation  of  the  New  York  Elevated 
Railroad  Company  to  Acquire  Real  Estate. 

In  re  Clarkson  et  al, 
(Argued  June  6,  1892;  decided  June  17,  1892.) 

Appeal  from  order  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  1, 1892, 
which  affirmed  an  order  of  Special  Terra  appointing  conrmnis- 
fiioners  of  appraisal. 

Henry  G.  Atwater  for  appellant. 

Theodore  F,  C,  Demarest  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 
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Stephen  Sanfoed  et  al.,  Respondents,  v.  John  Claflin  et  al., 

Appellants. 

(Argued  June  6,  1892;  decided  June  17,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  2, 1892, 
which  aflBrmed  an  order  of  Special  Term,  striking  out  portiona 
of  defendants'  answer  as  redundant  and  irrelevant. 

Z.  McK,  Garrison  for  appellants. 

W,  Z.  Van  Denherg  for  respondents. 

Agree  to  aiBrm  on  opinion  below. 
All  concur. 
Order  aflSrmed. 


The  People  of  the  State  of  New  York  v.  The  North 

River  Bank. 

In  the  Matter  of  George  Manlet  et  al.,  Appellants,  v. 
Francis  Higgins,  Receiver,  etc..  Respondent 

(Argued  June  2,  1892;  decided  June  17,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  16, 1891, 
which  reversed  an  order  of  Special  Term,  directing  Francis 
Higgins,  as  receiver,  to  pay  a  dividend  on  the  the  claim  of  the 
appellant,  as  a  depositor  in  the  North  River  Bank. 

Nelson  S,  Spencer  for  appellants. 

Peter  A.  Hendrick  for  respondent. 

Agree  to  affirm  on  prevailing  opinion  below. 
All  concur,  except  Gray,  J.,  not  voting. 
Order  affirmed. 
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Edward  C.  Allen  et  al.,  Respondents,  v.  Robert  H.  Inoer- 

80LL  et  al.,  Appellants. 

(Argued  June  7,  1892;  decided  June  17,  1892.) 

Appeal  from  order  of  the  General  Tenn  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
May  6,  1892,  which  affirmed  an  order  of  Special  Term  substi- 
tuting a  party  plaintiff. 

Henry  JS,  Kinghom  for  appellants. 

Edward  Ilassett  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 

All  concur. 

Appeal  dismissed.  


In  the  Matter  of  the  Application  of  Thomas  Comherford 
Martin,  Respondent,  for  a  Peremptory  Writ  of  Mandamus^ 
V,  The  W.  J.  Johnston  Company  (Limited),  Appellant 

(Argued  June  7,  1892;  decided  June  17,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  6,  1891, 
which  affirmed  an  order  of  Special  Term  granting  a  peremp- 
tory writ  of  mandamus. 

Mason  F,  Prosper  for  appellant. 

Arthur  R,  Maaten  for  respondent. 

Agree  to  affirm  on  opinion  of  Danlels,  J.,  below. 
All  concur. 
Order  affirmed. 
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In  the  Matter  of  the  Petition  of  Charles  E.  Morris,  as        '^i*^     572| 
Executor,   etc.,   for  an    Order   to  Sell  or  Mortgage 
Lands,  etc. 

(Argued  June  7,  1892;  decided  June  17,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  29,  1892,  which  aflSrmed  an  order  of  Special 
Term  granting  the  petition. 

Henry  W.  Cotiklin  for  appellant 

George  F,  Danforth  for  respondent 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Washington  H.  Taylor,  Appellant,  v.  Catharine  Taylor 

et  al.,  Respond^ts. 

(Submitted  June  7,  1892;  decided  June  17,  1892J 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31,  1891,  which  affirmed  an  order  of  Special 
Term  overruling  demurrers  to  defendants'  answers. 

Jtaloolm  H.  Lawrence  for  appellant. 

Benj,  Scharps  and  William  FuUerton  for  respondents. 

Agree  to  affirm  on  opinionfii  below. 
All  concur. 
Judgment  affirmed. 
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In  the  Matter  of  the  Claim  of  the  Chester  Rolling  Mili^, 
Respondent,  v.  The  Vessels  "  Hopatcono  "  and  '•  Mdscon- 
ETcoNG,"  THEIR  Tackle,  ETC.,  Appellants. 

(Submitted  June  7,  1892;  decided  June  17,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  the  second 
Monday  of  December,  1891,  which  affirmed  au  order  of 
Special  Term  granting  an  extra  allowance. 

Henry  Schmitt  for  appellants. 

Harvey  Weed  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People  of  the  State  of  New  York  v.  The  Bushwick 

Chemical  Works  et  aL 

In  the  Matter  of  the  Receivership  of  William  Brookfield. 

Merchants'  National  Bank  of  Burlington  et  al.,  Appellants, 
V.  William  Brookfield,  Receiver,  Respondent 

(Argued  June  8,  1892;  decided  June  17,  1892.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  made  March  31, 
1892,  which  affirmed  an  order  of  Special  Term  overruling 
exceptions  to  a  referee's  report  on  a  receiver's  accounting. 

C,  Bairibridge  Smith  for  appellants. 

Charles  F.  Wells  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


CAUSES  NOT  REPORTED  IN  FULL.        695 

In  the  Matter  of  the  Petition  of  the  Pocantico  Water- Works 
Company  ol'  North  Tarrytown,  for  Appointment  of  Com- 
missioners cf  Appraisal. 

(Argued  June  8,  1892;  decided  June  17.  1892.) 

Appeal  from  order  of  tlie  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  8,  1892,  which  affirmed  an  order  of 
Special  Term  appointing  commissioners  of  appraisal. 

Arthur  n.  Masten  for  appellant, 

E,  T.  Lovatt  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Charles  H.  Moore,  as  Receiver,  etc.,  Appellant,  v.  J.  Edward        ^^  ^ 
Simmons,  as  Receiver,  etc.,  et  al.,  Respondents. 

(Argued  June  10,  1892;  decided  June  17,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1891,  which  affirmed  a  judg- 
ment in  favor  of  defendant,  entered  upon  the  report  of  a 
referee. 

The  following  is  the  opinion  in  full : 

"  Upon  the^  evidence  contained  in  this  record  the  case  is  not 
altered  in  favor  of  the  defendant  from  the  case  presented  to 
this  court  on  the  former  appeal,  our  decision  of  which  is 
reported  in  115  N.  Y.  65.  We  then  held  that  the  evidence 
raised  only  a  question  of  law  which  we  decided  in  favor  of 
the  plaintiff. 

"  If  the  views  of  this  court  upon  slich  questions  are  to  be 
followed,  a  plain  case  in  favor  of  the  plaintiff  was  again  made 
out  on  the  new  trial  before  the  referee,  and  judgment  in  favor 
of  the  plaintiff  should,  therefore,  have  been  given.     Notwith- 
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standing  our  former  decision  the  referee,  upon  evidence  which 
did  not  alter  the  defendant's  case  in  any  aspect  to  his  advant- 
age, dismissed  the  complaint  of  the  plaintiff,  when  he  ought  to 
have  granted  judgment  in  his  favor. 

"  For  this  clear  error  the  judgment  should  again  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event." 

John  Cunneen  and  R.  L,  Burrows  for  appellant 

David  Willcox  for  respondent. 

All  concur. 
Judgnient  reversed. 


The  Citt  of  '  Scheneotadt,  Appellant,  v,  Robert  Yvkmjls^ 

Respondent. 

(Argued  June  10,  1892;  decided  June  17, 1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  September  1,  1891,  which  reversed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court 

S.  Wk  Jdcksmi  for  appellant. 

Robert  J,  Landon  for  respondent. 

Appeal  dismissed  on  argument. 
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ABORTION. 

To  sustain  an  indictment  under  the 
provision  of  the  Penal  Code  (g  294). 

.  which  provides  that  "a  person 
who,  with  intent  thereby  to  pro- 
cure the  miscarriage  of  a  woman, 
unless  the  same  is  necessary  to 
preserve  the  life  of  the  woman, 
*  *  *  advises  or  causes  a 
woman  to  take  any  medicine,  drug 
or  substance,  ♦  *  *  is  guiltv 
of  abortion,"  etc.,  it  is  not  suffi- 
cient to  show  merely  that  advice 

.  T/as  given  by  the  accused;  it  must 
appear  that  the  advice  was  acted 
upon,    Ftople  v.  Phelps^  267 


ACCOUNTING. 

1.  In  an  action  for  an  accounting 
for  moneys  alleged  to  have  been 
received  in  1864  bv  S.,  defendants' 
testator,  w^ho  died  in  1880,  for  the 
use  of  plaintiff,  the  wife  of  S.,  the 
Statute  of  Limitations  was  pleaded 
as  a  defense.  The  trial  court 
found  that  the  money  in  question 
was  received  by  8.  upon  an  agree- 
ment with  plaintiff  that  he  should 
control  and  invest  tlie  same  for 
her  benefit,  and  when  requested, 
account  to  her  for  the  same  and 
the  increase  from  investments 
thereof.  Held,  that  in  view  of  the 
finding,  the  statute  was  not  a  de- 
fense; nor  was  it  a  defense  that 
upon  the  accounting  by  defend- 
ants as  executors,  after  due  notice 
for  the  presentation  of  claims,  no 
claim  was  presented  by  the  plain- 
tiff.    Sheldon  v.  Sheldon,  1 

2.  But  held,  that  the  finding  could 
not  be  sustained  upon  evidence 
simply  showing  the  receipt  of  the 
money  by  S.  upon  an  agreement 
to  pay  it  to  plaintiff  on  request; 
ana  that  if  tlie  money  was  so  re- 
ceived the  claim  would  be  barred 
by  the  statute.  Id, 


8.  It  appeared  that  8.  received  thv 
money,  which  was  the  proceeds  <jf 
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the  sale  of  lands  belonging  to 
plaintiff.  The  evidence  relied 
upon  to  sustain  said  finding  con- 
sisted of  statements  made  by  8. 
to  different  persons;  one  to  the  at- 
torney at  whose  office  the  sale  was 
consummated,  to  the  effect  that 
lands  standing  in  plaintiff's  name 
and  the  avails  thereof  when  sold 
belonged  to  her,  and  that  he  de- 
sired she  should  have  the  benefit 
of  It  at  his  death,  if  not  before; 
the  others  were  to  the  effect  that 
his  wife  had  money  which  be  was 
using  and  investing  for  her.  It 
appeared  that  8.,  in  1879,  executed 
to  plaintiff  a  note  which  stated 
the  consideration  to  be  "  cash  bor- 
rowed. "  She  made  a  claim  thereon 
against  the  estate,  and  the  same 
was  paid  by  the  executors.  She 
made  no  claim  for  the  money  in 
question  until  three  years  after 
final  settlement  of  the  executors' 
accounts.  Due  notice  to  present 
claims  was  published,  and  the  de- 
cree on  such  settlement  recited 
that  all  parties  appeared.  Plaintiff 
was  paid  in  full  a  legacy  given  her 
by  the  will.  It  aLso  appeared  that 
about  the  time  of  the  sale  of  the 
land  two  mortgages  were  executed 
to  plaintiff,  one  by  one  of  the 
grantees  upon  other  land,  which 
together  amounted  nearly  to  the 
purchase-money  so  received  by  S. , 
and  plaintiff  executed  discharges 
of  the  mortgages  which  acl^nowl- 
edged  payment  thereof  in  full. 
Held,  that  the  evidence  did  not 
sustain  the  finding.  Id, 

A  sub-partner  with  one  engaged 
with  others  in  a  joint  enterprise  is 
entitled  to  an  accounting  in  refer- 
ence thereto,  and  this  although  the 
other  partneis  had  no  knowledge 
of  the  sub-partnership,  Nird- 
linger  v.  Bernfieimer.  45 

In  an  action  the  principal  purpose 
of  which  was  to  require  an  account- 
ing by  defendant  1.,  as  one  of  the 
associates  in  a  joint-stock  enter- 
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prise,  who  held  the  le^al  title  to 
the  property  purchased,  in  trust 
for  all  the  associates,  the  pleadings 
admitted  the  existence  of  the  joint 
enterprise,  the  trust  relation  of  I., 
the  share  therein  of  J.,  with  whom 
plaintiffs  claimed  that  their  intes- 
tate was  a  sub-partner,  and  that 
his  interest  was  still  outstanding 
and  unliouidated.  The  agreement 
between  F.  and  J.  to  share  equally 
in  the  enterprise,  and  that  F.  con- 
tributed towards  it  was  proved. 
The  referee  found  that  plaintiffs 
were  entitled  to  one-half  the  share 
of  J.,  as  determined  upon  an  ac- 
counting, subject  to  advances 
made  by  him.  An  interlocutory 
Judgment  was  entered  accord- 
mgly.  This  was  upon  appeal  by 
I.  reversed  by  the  General  Term 
on  the  ground  that  the  evidence 
disclosed  a  complete  abandonment 
of  the  enterprise  by  both  P.  and 
J.  HeM,  error;  that  as  no  such 
defense  was  ple<'ided,  I.  was  not  in 
a  position  to  assert  it  as  against  J. ; 
also,  as  it  appeared  that  I.  rendered 
accounts  annually  to  J.,  down  to 
and  including  the  year  in  which 
the  action  was  brought,  and  offered 
to  purchase  his  interest,  and  as 
there  was  no  finding  of  an  aban- 
donment or  of  an  intent  to  aban- 
don the  enterprise  on  the  part  of 
J.,  there  was  no  basis  for  the  re- 
versal. Id. 

6.  The  legal  representatives  of  J., 
who  died  during  the  pendency  of 
the  -action,  were  made  parties  de- 
fendant. Thev  appeared  and  de- 
fended, but  did  not  appeal.  The 
referee  found  that  F.  did  not  in 
his  life-time,  nor  did  his  represen- 
tives  thereafter  bear  equally  with 
J.  the  payments  by  and  assess- 
ments upon  the  latter  on  account 
of  the  enterprise,  nor  had  they 
refunded  any  part  of  the  moneys 
expended  by  him.  It  was  insisted 
that  F.  had  by  his  default  forfeited 
his  interest.  Held,  untenable; 
that  I.  could  not  avail  himself  of 
such  default,  as  F.  owed  no  duty 
to  the  enterprise,  but  simply  to  J., 
and  only  the  latter  and  his  repre- 
sentatives could  take  advantage  of 
the  default,  and  as  the  partnership 
relation  of  F.  and  J.  had  been  ter- 
minated by  their  deaths,  equity 
required  thtit  the  status  of  all  the 
parties  having  a  right  to  share  in 


the  partnership  investment  should 
be  ascertained.  Id, 

7.  It  seems,  tliat  should  it  appear  on 
application  for  final  juagment 
af  *;er  an  .iccounting.  that  the  origi- 
nal purpose  of  the  Joint  undertak- 
ing had  not  been  accomplished 
and  that  it  could  not  now  be  termi- 
nated and  a  division  of  the  prop- 
erty made  without  too  great  a  sacri- 
fice, proper  provision  may  be  made 
for  a  continuance  of  the  joint  en- 
terprise. Id, 

8.  It  seems  also,  that  as  the  interest 
of  J.  in  the  ioint  enterprise  is  the 
subject  of  this  action,  defendants 
occupy  the  same  position  as  if  the 
action  had  been  prosecuted  by  him^ 
and  plaintiffs  are  concluded  by  his 
acts,  and  if  I.  has  rendered  to  him 
accounts  which  as  between  them 
have  become  accounts  stated,  they 
should  be  given  the  like  efifect  upon 
the  accounting  herein.  Id, 


AMENDMENT. 

1.  It  seems  the  court  has  no  power 
on  trial  of  an  action,  against  de- 
fendants' objection,  to  so  amend 
the  complaint  as  to  make  an  entire 
change  of  the  cause  of  action. 
Dexter  v.  Inns.  551 

2.  The  complaint  herein  set  forth  an 
agreement  between  the  parties,  by 
which  it  was  stipulated  that  plain- 
tiff should  enter  into  the  service  of 
defendant  as  salesman  for  a  year 
at  a  specified  salarr,  payable 
monthly;  that  pla in tifit  performed 
the  contract,  but  that  defendants 
refused  to  pay  his  salair  for  cer- 
tain months  specified,  beginning 
with  June.  Defendants'  ausw^er 
admitted  the  contract,  but  alleged 
that  plaintiff  for  about  three 
months  prior  to  May  twenty -eighth 
disregarded  and  neglected  to  per- 
form the  contract  and  defendants* 
directions,  by  retison  of  which  they, 
on  that  day,  notified  him  of  his 
breach  of  the  agreement  and  that 
"thereafter  no  service  whatever 
ha§  been  rendered  by  him."  Upon 
the  trial  certain  letters,  written  to 
plaintiff  by  defendants,  were 
offered  in  evidence  by  plaintiff, 
which  tended  to  show  that  both 
parties  continued  to  act  under  the 
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contract  after  May  twenty-eighth, 
and  that  plaintiff  had  not  aban- 
doned it.  Some  of  these  letters 
contained  complaints  as  to  the 
manner  in  which  plaintiff  per- 
formed his  duties,  but  contained 
no  notice  of  his  discharge  or  of  de- 
fendants' intention  to  terminate 
tlie  contract.  Defendants'  counsel 
objected  to  one  of  these  letters,  on 
the  ground  that  the  action  was  to 
recover  wages,  and  the  letter 
tended  to  show  a  discharge;  to 
this  the  court  replied  that  he 
thought  the  criticism  correct,  but 
"  will  allow  you  to  amend."  The 
letter  was  received  and  said  coun- 
sel objected.  Plaintiff  did  not  in- 
dicate that  he  desired  or  accepted 
the  privilege  of  amending,  and  no 
amendment  was  actually  made. 
Held,  that  the  letter  was  admissi- 
ble under  the  pleadings  as  they 
were,  which  simply  raised  an  issue 
as  to  plaintiff's  abandonment  of 
his  contract,  and  although  it  con- 
tained expressions  which  would 
have  made  it  competent  evidence 
had  the  issue  been  as  to  a  dis- 
charge, so  long  as  it  was  not  used 
for  that  purpose  it  was  competent; 
and  that  no  amendment  of  the 
complaint  was  required  or  could 
be  considered  as  made.  Id. 


APPEAL. 

1.  The  mere  fact  that  a  referee  fails 
to  note  in  the  margin  of  the  state- 
ment of  facts  submitted  to  him  by 
a  party  the  manner  in  which  some 
of  the  propositions  of  fact  con- 
tained tnerein  have  been  disposed 
of  by  him,  as  required  by  the  Code 
of  Civil  Proct»dure  (§  1023),  is  not 
*'a  refuvsal  to  make  any  finding 
whatever  "  within  the  meaning  of 
said  Code  (§  993),  and  so.  does  not 
present  an  error  of  law  reviewable 
m  this  court.  McCulloch  v.  Dob- 
son.  114 

2.  A  motion  to  set  aside  a  referee's 
report  on  the  ground  that  his 
mmd  was  so  impaired  before  the 
making  of  the  report  as  to  render 
him  incompetent  to  perform  the 
duties  of  a  referee,  is  addressed  to 
the  discretion  of  the  court  below, 
and  its  determination  thereof  is  not 
reviewable  here.  Id. 


8.  An  order  granting  an  extra  allow- 
ance on  the  ground  that  the  case 
was  difficult  and  extraordinary  is 
within  the  discretion  of  the  court 
below,  and  is  not  reviewable  here. 

Id. 

4.  A  decision  of  the  surrogate  in  a 
proceeding  for  the  sale  of  the  real 
estate  of  a  decedent  for  the  pay- 

.  mentof  his  debts,  upon  conflicting 
evidence  as  to  whether  the  ad- 
ministrator exercised  due  diligence 
in  converting  the  personalty  into 
money  and  applying  it  in  pay- 
ment, is  not  conclusive,  but  is  re- 
viewable at  General  Term.  (Code 
Civ.  Pro.  p§  2o76,  2586,  2587.) 
In  re  KingsUmd  v.  Mun'ay.      170 

5.  The  provisions  of  the  Code  of 
Civil  Procedure  (§  8253),  permit- 
ting an  extra  allowance  of  costs  in 
"a  difficult  and  extraordinary 
case,  where  a  defense  has  been 
interposed,"  applies  only  to  ac- 
tions commenced  in  the  ordinary 
way,  in  which  an  answer  or  de- 
murrer has  been  interposed,  and 
refers  to  proceedings  in  an  action 
in  those  courts  wnich  ordinarily 
exercise  original  jurisdiction  and 
not  to  proceedings  in  an  appellate 
court.  People  v.  FitcKburg  R.  E. 
Co.  2S» 

6.  Where  an  order  of  General  Term 
reversing  a  judgment,  in  an  action 
tried  by  the  court  or  a  referee,  does 
not  state  that  the  reversal  was  on 
questions  of  fact,  for  the  purposes 
of  review  here,  the  record  imports 
conclusively  that  the  reversal  was 
on  questions  of  law  only;  and  this, 
although  the  opinion  of  the 
General  Term  shows  that  it  was 
upon  the  facts.  Cuddhy  v.  Rhine- 
hart.  248 

7.  In  such  a  case  it  is  incumbent 
upon  the  respondent  here  in  order 
to  sustain  the  order  of  reversal  to 
point  out  some  ruling  and  excep- 
tion taken  on  the  trial,  and  where 
the  findings  of  the  trial  court  sus- 
tain the  judgment  and  there  are 
no  findings  or  requests  to  find  the 
fact  upon  which  the  reversal  was 
bjised,  and  no  exceptions  to  any 
ruling  thereon  appear,  the  order 
must  be  reversed.  Id, 

8.  This  presumption  that  the  General 
Term  proceeded  upon  questions  of 
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law  applies  to  appeals  from  re 
versals  oaly;  it  does  not  preclude 
this  court  from  presuming  that  an 
affirmance  was  upon  the  facts.  Id. 

9.  In  an  action  against  a  sheriff  to 
recover  damages  for  an  alleged 
false  return  upon  an  execution., 
judgment  was  rendered  for  plain- 
tiffs upon  a  referee's  report,  which 
contained  findings  of  fact  sustain- 
ing it.  Both  parties  appealed,  the 
plaintiff  claiming  that  the  award 
of  damages  was  insufficient;  the 
General  Term  reversed  the  jud 
ment  on  defendant's  appeal,  hoi 
ing  that  plaintiffs  were  not  entitled 
to  recover  anything.  The  order  of 
reversal  did  not  state  it  was  upon 
the  facts  and  no  exceptions  ap- 
peared in  the  case.  Held,  that 
while  the  order  of  reversal  could 
not  be  sustained  on  appeal  to  this 
court,  it  was  in  effect  an  affirmance 
of  so  much  of  the  judgment  as 
denied  plaintiffs'  claim  for  dam- 
ages beyond  the  amount  recovered, 
which  affirmance  was  presumably 
upon  the  facts;  and  that,  therefore, 
this  court  had  no  power  to  correct 
the  error,  if  any,  in  this  respect 
and  could  not  award  to  plaintiff  a 
larger  judgment  than  that  of  the 
trial  court.  Id. 

10.  A  referee,  without  consent,  re- 
served his  decision  upon  certain 
objections  by  defendant's  counsel 
to  evidence  offered  by  plaintiff, 
and  upon  a  motion  to  strike  out 
tlie  evidence,  Jield,  that  as  the 
questions  thus  reserved  related  to 
evidence  whollv  immaterial,  it  was 
not  a  ground  for  reversal.  Wright 
v.  Beuseiut.  298 

11.  It  is  within  the  discretion  of  a 
referee  to  reopen  a  case  and  to  allow 
a  party  to  give  evidence  in  chief, 
and  so,  his  decision  is  not  review- 
able here.  Id. 

12.  This  court,  on  appeal  from  an 
order  of  reversal  and  new  trial, 
where  the  order  does  not  state  that 
the  reversal  was  upon  the  facts, 
and  so  is  conclusively  presumed 
to  have  been  upon  the  law,  is  not 
confined  to  an  examination  of  the 
exceptions  upon  which  the  Gen- 
eral Term  granted  the  order,  bu* 
all  exceptions  taken  on  the  trial 
by  the  party  obtaining  the  order 


are  presented  here  for  considera 
tion,  and  it  must  be  sustained  un 
less  it  appears  that  no  error  was 
committed  to  his  prejudice  in  any 
ruling  to  which  an  exception  was 
taken.    Heed  v.  MeConnell.        425 

13.  An  order  of  the  General  Term 
affirming  an  order  of  Special  Term 
confirming  the  commissioner's  re- 
port in  proceedings  for  the  open- 
mg  of  a  street  of  the  first  class  in 
the  city  of  New  York  is  not  re 
viewable  here.  In  re  Bd.  Street 
Opening.  436 

14.  Where  an  order  of  General  Term 
vacating  a  temporary  injunction 
states  that  it  is  based  on  the 
ground  that  the  plaintiff  has  not 
the  legal  right  to  maintain  the  ac- 
tion, a  question  of  law  is  presented 
which  is  reviewable  here.  Birge 
V.  Berlin  Iron  Bridge  Co,  ATI 

15.  This  court  has  no  jurisdiction  to 
entertain  an  appeal  from  an  order 
granting  or  refusing  a  new  trial 
upon  the  facts,  in  a  case  tried  by 
a  jury.   Baldwin* 9  Bank  v.  Butler. 

564 

16.  In  an  action,  which  was  in  form 
for  the  foreclosure  o£  a  mechanic's 
lien,  the  complaint  alleged  the 
making  of  a  contract  by  which 
plaintiff  was  to  furnish  defendant 
certain  building  materials  for  the 
price  of  $1,250;  that  there  was  a 
balance  due  thereunder  of  $652. 
The  answer  alleged  the  contract 
price  to  be  $1,000,  and  defendant 
conceded  $402  to  be  due.  The 
evidence  as  to  the  agreed  price  was 
conflicting.  It  appeared  that  a 
bond  had  been  given  discharging 
the  lien  of  record.  The  referee 
found  for  plaintiff  and  judgment 
was  rendered  against  the  defend- 
ant personally  for  the  amount 
claimed.  Held,  that  it  was  com- 
petent for  the  court  to  direct  per 
sonal  judgment  under  the  plead- 
ings; that  the  action  was  not  one 
affecting  the  title  to  real  property 
or  an  interest  therein;  and  that  the 
amount  involved  was  not  sufficient 
to  render  the  case  appealable  here. 
A.  HaU  T.  C.  Co.  v.  DoyU.        603 

17.  Exceptions  taken  to  the  refusal 
of  the  court  to  find  in  accordance 
with  a  request,  are  properly  in- 
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serted  in  the  case  on  appeal  (Cocle 
Civ.  Pro.  §  d97),  and  so  an  order 
striking  them  out,  where  it  does 
not  appear  that  they  were  not 
properly  taken,  is  error.  Young 
V.  Young,  626 

18.  An  exception  is  necessary  to 
enable  an  appellant  to  present  the 
question  here  as  one  of  law;  that 
a  finding  of  fact  by  a  trial  court 
or  a  referee  is  unsupported  by  evi- 
dence.    Turner  v.   Weston.        6W 

19.  Such  an  exception,  to  be  avail- 
able, must  point  out  and  refer  to 
some  distinct  and  separate  finding, 
so  as  to  enable  the  appellate  court 
to  understand  clearly  what  par- 
ticular fact  found  is  challenged. 

Id. 

20.  Where  a  General  Term  order  of 
reversal  did  not  state  that  it  was 
made  upon  the  facts,  and  upon 
appeal  to  this  court  the  counsel 
for  the  respondent  proceeded  to 
argument  without  making  appli- 
cation to  postpone  to  enable  him 
to  procure  an  amendment  of  the 
order,  and  after  the  appeal  was 
decided  against  him  made  applica- 
tion to  the  General  Term  and  ob- 
tained an  amendment  by  inserting 
such  a  statement,  Jield^ '  that  a  re- 
argument  would  not  be  granted 
upon  the  amended  order;  that  the 
respondent  was  concluded  by  his 
election  to  have  the  case  decided 
on  the  question  of  law.  Cuddhy 
V.  WUneluirt,  675 

Wfien  relief  not  asked  for  on 

trial,  may  riot  he  granted  on  appeal. 
See  Quinby  v.  Car/iart.  579 


ARSON. 

1.  Upon  the  trial  of  an  indictment 
for  arson,  it  appeared  that  the 
building  set  on  nre  was  in  a  block 
with  four  others,  all  of  which 
were  connected,  but  occupied  by 
different  families.  The  prosecu- 
tion was  permitted  to  prove,  under 
objection  and  exception,  the  loca- 
tion and  occupancy  of  the  other 
buildings.  Held,  no  error;  that 
this  evidence  was  competent  for 
the  purpose  of  describing  the 
theatre  of  the  crime  and  the  condi- 
tions and  circumstances  surround- 
ing it.    Fdople  y,  Camdy.         612 


%.  A  map  of  the  building  set  on  fire 
and  of  the  adjacent  and  surround 
ing  premises  was  also  put  in  evi- 
dence by  the  prosecution,  under 
objection  and  exception.  Held, 
no  error.  Id. 

8.  The  defendant,  while  under  arrest, 
in  the  presence  of  sevenil  persons, 
made  confessions  to  the  inspector 
of  the  police  force  in  the  city  of 
New  York,  where  the  fire  occurred. 
The  latter  and  others  present 
swore  that  the  confessions  were 
voluntarily  made.  Defendant 
swore  they  were  made  "  under  the 
influence  of  fear,  produced  by 
threats. "  The  j  ury  was  instructed 
to  disregard  them,  if  so  obtained. 
These  confessions  were  the  maia 
evidence  connecting  defendant 
with  the  crime.  A  verdict  of 
guilty  was  rendered.  Held,  that 
the  evidence  was  properly  re- 
ceived, as  the  jury  must  have 
found  the  confessions  to  have  been 
voluntarily  made;  and  that  thev 
were  sufficient  to  establish  defend- 
ant's guilt.  Id, 

4.  A  letter  written  by  defendant^ 
while  under  arrest,  to  his  mother^ 
which  contained  statements  t«nd- 
ing  to  show  his  guilt,  was  received 
in  evidence,  under  objection  and 
exception.    Held,  no  error.        Id. 


ASSESSMENT  AND  TAXATION. 

1.  Notwithstanding  the  various  leg- 
islative enactments  extending  the 
powers  of  joint-stock  companies, 
and  clothing  them  with  many  of 
the  essential  attributes  possessed 
by  and  characteristic  of  corpora- 
tions (Chap.  258.  Laws  of  1849; 
chap.  153,  Laws  of  1858;  chap.  245, 
Laws  of  1854;  chap.  289,  Laws  of 
1867),  the  distinction  between  the 
two  classes  of  organizations  is  still 
preserved,  and  a  joint-stock  com- 
pany is  not  taxable  upon  its  capi- 
tal, under  the  provision  of  the  Re- 
vised Statutes  (1  R.  S.  414,  §  1), 
subjecting  *'all  moneyed  or  stock 
corporations  deriving  an  income 
or  profit  from  their  capital  or 
otherwise,"  to  such  a  tax.  People 
ex  rel.  v.  Coleman.  279 

2.  Under  the  provision  of  the  act 
providing  for  the  taxation  of  cer- 
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tain  corporations  (Chap.  642,  Laws 
of  1880,  amended  by  chap.  361, 
Laws  of  1881,  chap.  151,  Laws  of 
1883,  and  cliap.  359,  Laws  of  1885), 
prior  to  tlie  amendment  thereof  in 
1889  (Chap.  353,  Laws  of  1889),  a 
foreign  manufacturing  corpora- 
tion, actually  carrying  on  a  por- 
tion, however  small,  of  its  manu- 
facturing operations  within  this 
state,  in  the  ordinary  and  regular 
course  of  its  business,  in  good 
faith,  was  exempt  from  taxation. 
People  ex  rel.  v.  yVemple.  323 

3.  It  seems,  however,  if  the  opera- 
tions of  such  a  corporation  in  this 
state  had  been  confined  to  putting 
together  and  adjusting  to  each 
other  the  different  parts  of  articles 
manufactured  by  it,  or  to  perform- 
ing some  slight  operation  that 
might  be  necessary  before  using 
or  exposing  its  manufactures  for 
sale,  this  would  not  have  exempted 
it  from  taxation;  to  entitle  it  to 
the  exemption,  the  whole  or  some 
part  of  the  article  must  have  been 
manufactured  here  from  the  origi- 
nal materials.  Id 

4.  The  basis  of  taxation  of  a  foreign 
corporation  under  said  act  is  the 
portion  of  its  capital  employed 
within  the  stat«;  this  is  represented 
by  the  actual  value  of  property, 
whether  in  money  or  goods,  or 
other  tangible  things.  Id. 

5.  The  comptroller,  in  imposing  a 
tax  upon  such  a  corporation,  as- 
certained the  total  sales  made  by 
it  and  the  sales  made  in  this  state, 
and  decided  that  the  capital  stock 
employed  in  the  state  was  in  pro- 
portion to  the  whole  capital,  as 
the  amount  of  sales  made  here  was 
to  the  total  amount  of  sales.  It 
appeared  that  a  large  part  of  the 
sales  made  here  was  by  sample, 
the  goods  being  delivered  to  the 
purchaser  direct  from  the  manu- 
factory of  the  corporation  in 
another  state.  Held,  that  sales  so 
made  did  not  represent  capital 
employed  in  this  state,  and  that 
the  basis  so  adopted  was  erroneous. 

Id. 

<6.  A  provision  in  the  charter  of  a  vil- 
lage, giving  to  its  assessors  the 
same  powers,  witliin  their  village, 
as  those  exercised  bj  town  assess- 


ors, does  not  clothe  the  village  as- 
sessors with  powers  given  to  town 
assessors  by  a  special  law,  relating 
to  one  species  of  personal  j)roperty , 
the  provisions  of  which,  as  to  the 
manner  of  making  the  assessment 
and  collecting  the  tax,  are  not  ap- 
plicable to  taxation  in  villages, 
and  are  incapable  of  being  carried 
out  in  village  taxation  without 
amendment  of  the  charter.  I^ecjjle 
ex  rcL  v.  Willis.  383 

7.  The  same  rule  applies  to  a  similar 
provision  in  the  general  act  for  the 
incorporation  of  villages.  {%  13. 
chap.  291.  Laws  of  1870,  as 
amended  by  chap.  90,  Laws  of 
1883;  see  also  chap.  308,  Laws  of 
1884.)  M 

8.  Accordingly  held,  that  such  a  pro- 
vision in  the  charter  of  the  village 
of  Bath  (§  2,  tit.  4,  chap.  264. 
Laws  of  1851)  did  not  make  appli- 
cable to  village  assessments  the 
provisions  as  to  assessment  and 
taxation  provided  for  bv  the  act  of 
1851  (§  1,  chap.  371,  Laws  of  1851), 
which  declares  that  debts  owing 
to  non-residents  upon  contracts  for 
the  purchase  of  real  estate,  *'  shall 
be  deemed  personal  property 
within  the  town  or  county  where 
the  debtor  resides,"  and  as  such, 
liable  to  taxation  the  same  as  per- 
sonal property  of  citizens  of  the 
state,  and  prescribes  the  methods 
of  assessing  and  taxing  the  same. 

Id, 

9.  But  held,  that  said  provision  of 
the  charter  made  applicable  to  vil- 
lage assessments  the  provisions  of 
the  Revised  Statutes,  which  de- 
clare all  debts  due  upon  contracts 
to  be  personal  property  (1  R.  S. 
388,  §  3),  and  that  every  person 
residing  in  a  town  shall  be  assessed 
therein  for  all  personal  estate 
owned  by  him  or  m  his  possession 
or  under  his  control  as  agent,  trus- 
tee, etc.  (1  R.  S.  389,  §  5,  as 
amended  by  chap.  176,  Laws  of 
1851);  and  so,  that  debts  due  to 
non-residents  upon  contracts  for 
the  sale  of  real  estate  situate 
within  the  state  but  not  within  the 
village  limits,  which  contracts 
were  in  the  hands  of  an  agent  re- 
siding in  said  village,  were  liable 
to  assessment  and  taxation  therein 
against  said  agent.  Id, 
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10.  Also  hMy  that  the  provision  of 
said  charter  (§  2,  tit.  5),  which  em- 
powers the  trustees  of  the  village 
to  raise  money  by  tax  *'  to  be 
assessed  on  the  estates,  real  and 
personal,  within  the  corporation 
and  collected  from  the  several 
owners  thereof,  whether  such 
owners  are  residents  of  the  cor- 
poration or  not,"  did  not  require 
the  assessors  in  assessing  personal 
property  of  a  non-resident  in  the 
hands  of  an  agent  to  assess  it 
against  the  owner  by  name;  that 
it  was  not  intended  to  point  out 
the  method  of  making  an  assess- 
ment, but  simply  the  property  to 
be  taxed.  Id. 

11.  Also  Md^  that  indebtedness 
under  such  contracts  was  not  ex- 
empted from  taxation  by  the  pro- 
vision of  the  Revised  Statutes  (1 
R.  S.  419.  §  3),  which  declares  that 
any  contract  or  demand  belonging 
to  a  non-resident  sent  to  or  depos- 
ited in  this  state  for  collection  shall 
not  bo  taxable;  or  the  provision 
(1  R.  S.  389,  §  5,  as  amended  by 
chap.  176,  Laws  of  1851),  exempt- 
ing agents  from  taxation  for 
moneys  in  their  possession  or  under 
their  control  transmitted  to  them 
for  investment.  Jd 

12.  The  common  council  of  the  city 
of  Buffalo,  in  pursuance  of  author- 
ity given  by  its  charter,  passed 
and  caused  to  be  published  a  resi)- 
lution  giving  notice  of  an  inten- 
tion to  order  a  street  to  be  paved 
'  *  forty-two  feet  wide, "  and  directed 
the  city  engineer  to  prepare  plans 
and  specifications,  and  to  advertise 
for  sealed  proposals.  A  surface 
railroad  was  in  operation  at  the 
time,  having  a  track  in  said  street. 
By  its  charter  it  was  required  to 
keep  the  surface  of  the  street  be- 
tween the  rails  in  good  order  and 
repair.  The  plans  and  specifica- 
tions prepared  by  the  engineer  did 
not  include  the  space  between 
the  rails.  The  advertisement  for 
proposals,  while  describing  the 
work  as  being  forty-two  feet  wide, 
stated  that  it  was  to  be  done  in 
"accordance  with  the  plans  and 
specifications  on  file."  Upon  re- 
plort  of  the  engineer  of  proposals 
received,  the  common  council 
passed  resolutions  determining  the 
expense  of  the  improvement  and 


directing  the  work  to  be  done  "  in 
accordance  with  plans  and  specifi 
cations  on  file,"  directing  the  en- 
gineer to  contract  with  the  lowest 
bidder  at  his  bid,  and  directing 
the  city  assessors  to  assess  that 
sum  upon  the  real  estate  benefited. 
The  contract,  as  made,  excluded 
from  the  work  five  feet,  the  space 
between  the  rails.  That  part 
so  excluded  was  not  repaved  by 
the  city,  and  no  cost  for  repav- 
ing  it  was  included  in  the  assess- 
ment. In  an  action  to  set  aside 
assessments  upon  plaintiffs'  prop- 
erty for  said  miprovement,  plain- 
tiffs claimed  the  assessments  to  be 
void  because  the  contract  was  only 
for  the  re  pavement  of  thirty-seven 
feet  instead  of  forty-two  feet  as 
ordered.  Held,  untenable;  that 
the  mention  in  the  resolution  au- 
thorizing the  work  of  forty-two 
feet  was  merely  descriptive  of  the 
width  of  the  street  and  not  direc- 
tory as  to  the  amount  of  the  im- 
provement; also,  that  assuming  to 
the  contrary  the  subsequent  oraer- 
ing  of  the  work  in  accordance  with 
the  plans  which  omitted  the  five 
feet  was  a  ratification  and  adoption 
thereof,  and  this  the  common  coun- 
cil had  power  to  do,  as  the  depar- 
ture from  the  original  intent  was 
publicly  advertised,  and  there  was 
no  possibility  of  prejudice  from 
fraud  or  collusion.  Voght  v.  City 
of  Buffalo.  463 

13.  Also  liekh  that  if  there  was  a 
techniciil  irregularity  in  the  pro- 
ceedings, plaintiffs,  in  the  absence 
of  evidence  showing  a  substantial 
injury,  were  not  in  a  position  to 
complain,  and  so,  could  not  main- 
tain the  action.  Id. 

14.  It  appeared  that  lands  on  the 
north  side  of  the  street  were  as- 
sessed a  little  more  than  on  the 
south  side,  because  of  the  fact  that 
the  railroad  track  was  on  the  south 
half  of  the  street.  Ihld,  that  this 
was  a  matter  within  the  judgment 
and  discretion  of  the  assessors,  and 
theirdetermination  was  conclusive. 

Id. 

15.  The  assessors*  notice  of  the  com- 
pletion of  the  assessment-rolls  was 
required  by  the  city  charter  to  be 
published  in  five  successive  num- 
bers of  the  official  paper.    (§  5,  tit, 
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6,  chap.  519,  Laws  of  1870)     It! 
was  published  five  successive  week 
days,  omitting  an  intervening  Sun 
day  edition .     Tlie  evidence  showed 
that   said  edition,  although  num- 
bered conseouti\ely  witli  the  week 
day  issue,  was  furnished  and  sold 
under  different  terms  from  that 
issue.      Ihld,  that   the  week-day 
issue  was  the  oftlcial  paper  called 
for.  Id. 

16.  A  petition  to  vacate  an  assess- 
ment for  a  local  improvement  in 
the  city  of  New  York  was  served 
upon  the  corporation  counsel  in 
April,  1872,  with  a  notice  attached 
that  it  would  be  presented  to  the 
court  on  the  twenty -sixth  of  that 
month.  The  motion  was  not  then 
made.  In  November,  1890,  another 
notice  of  application  to  vacate  the 
assessment  was  served.    Held,  that 

•this  was  a  new  and  independent 
proceding,  in  no  way  connected 
with  the  first,  and  that  it  was  bar 
red  by  the  Statute  of  Limitations. 
(Code  Civ.  Pro.  §§  388,  414.)  In 
re  Duffy.  612 

17.  There  is  no  limitation  as  to  the 
time  in  which  a  corporation  may 
apply  to  the  comptroller  for  the 
revision  of  a  tax  levied  upon  it, 
under  the  provisions  of  the  act 
providing  for  the  taxation  of  cer 
tain  corporations  (§  19,  chap.  542, 
Laws  of  1880),  as  amended  m  1889 
(Chap.  463,  Laws  of  1889),  which 
authorizes  that  officer  to  revise  and 
readjust  tax  accounts  against  cor 
porations  theretofore  settled  Pro 
pie  ex  ret.  v.  Wemplc,  617 

18.  No  power  Is  conferred  upon  the 
comptroller  by  said  act,  or  upon 
the  court  in  reviewing  his  decision 
as  authorized  by  it  (g  20),  to  direct 
the  refunding  of  any  tax  paid  into 
the  state  treasury  pursuant  to  the 
act.  All  that  the  comptroller  may 
do  is  to  resettle  the  account  and 
charge  or  credit  to  the  corporation, 
as  the  case  may  require,  the  differ- 
ence, if  any,  resulting  from  the 
revision  "upon  the  current  ac- 
counts." Id. 

19.  Upon  review  by  the  court  it  may 
give  no  judgment  that  the  comp- 
troller might  not  have  given.    Id. 

20.  It  fieemti  that  in  case  the  corpora 
tion  is  not  liable  to  taxation  and 


so.  has  no  account  wi'.h  the  corap 
t roller,  it  is  for  the  legislature  tc^ 
carry    out    the   decision    of    the 
comptroller  or  the  court  by  rank 
ing  an    appropriation  to  refund 
the  illegal  tax  Jd. 

ASSIGNMENT 

1.  A  transfer  by  a  corporation  of 
all  its  property  and  effects,  which 
has  the  effect  of  terminating  the 
regular  business  of  the  corpora- 
tion, and  was  made  and  accepted 
by  the  transferee  with  that  pur- 
pose, is  illegal  as  against  creditors 
of  the  corporation.  (Me  v.  ^filler' 
ton  Iron  Go,  164 

2.  The  prohibition  of  the  statute  (1 
R.  8.  603.  §  4)  against  a  transfer 
by  a  corporation  in  contemplation 
of  insolvency  is  not  limited  to 
cases  where  payment  of  some  obli 
gation  of  thi;  corporation  has  pre- 
viously been  refused.  Id, 

3.  Where  the  parties  to  such  a  trans- 
fer know  that  its  necessary  eflfect 
will  be  to  make  the  corporation 
unable  to  pay  its  debts,  they  will 
be  held  to  have  intended  that  con- 
sequence of  their  acts,  and  the 
transfer  is  illegal.  Id. 

As  to  effect  of  amffnment  of 

muse  of  action  after  suit  thought  ami 
how  assigrue  may  he  hrouglU  in. 

See  McOean  v.  M.  E.  li.  E.  Co.    9 


Wfien    contract    between    the 

fnortgagee  and  mortgagor  of  chattels 
inay  only  he  enforced  by  the  latter  and 
tJve  assignee  of  tlie  chattels  may  claim 
no  rights  under  it. 

See  Moare  v.  P.  T.  d  8.  Co,       144 


ASSOCIATIONS. 

1.  Under  the  provisioQ  of  the  Code 
of  Civil  Procedure  (§  1919),  which 
authorizes  an  action  against  the 
president  or  treasurer  of  an  unin- 
corporated association  consisting 
of  more  than  seven  members,  upon 
any  cause  of  action  for  which 
plaintiff  could  maintain  an  action 
against  all  of  the  associates,  the 
plaintiff,  to  maintain  the  action, 
must  allege  and  prove,  and  it  must 
be  found  that  all  the  members  of 
the  association  were  liable  either 
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jointly  or  severally  to    pay   his 
claim.    McCabe  v.  lioodfellow.    89 

2.  The  individual  liability  of  the 
members  of  such  an  association, 
formed  for  moral,  benevolent,  so- 
cial or  political  purposes,  on  con- 
tracts made  by  the  association,  its 
officers  or  committees,  depends 
upon  the  application  of  the  prin- 
ciples of  the  law  of  agency;  au- 
thority to  cretite  such  liability  will 
not  be  presumed  or  implied  from 
the  existence  of  a  general  power 
to  attend  to  or  transact  business 
or  promote  the  objects  for  which 
the  association  was  formed,  except 
where  the  debt  contracted  is  nee 
essiiry  for  its  preservation.        Id. 

8.  An  association  of  inhabitants  of  a 
town,  cidled  a  law  and  order  league, 
was  formed  for  the  purpose  as 
stated  in  its  constitution,  of  assist- 
ing in  the  enforcement  of  excise 
and  corporate  laws.  The  methotl 
of  raising  funds  for  the  prosecu- 
tion of  the  work  was,  aside  from 
collections  at  meetings,  by  sub- 
scriptions to  what  was  known  as 
a  guaranty  fund,  the  subscribers 
pledging  themselves  to  pay  the 
sums  subscribed  in  installments  as 
needed  to  carry  on  the  work. 
Plaintiff,  who  was  a  member  ancl 
one  of  the  subscribers  to  this  fund, 
was  employed  by  officers  of  the 
association  as  attorney  to  prosecute 
actions  and  legal  proceedings  in- 
stituted by  it.  In  an  action  against 
defendant,  as  treasurer  of  tlie  as- 
sociation, to  recover  a  balance  al- 
leged to  be  due  for  services  so  ren- 
dered, hM,  that  plaintiff  was  not 
entitled  to  recover;  that  no  author 
ity  was  given  to  the  officers  to 
contract  debts,  or  to  pledge  the 
personal  credit  of  the  members, 
and  no  intent  shown  on  the  part 
of  the  members  to  become  per- 
sonally bound  for  any  debt  con- 
tracted by  its  officers;  that,  on  the 
contrary,  the  scheme  of  operations 
contemplated  the  raising  of  moneys 
to  defray  any  proper  expenses,  and 
it  fairly  appeared  that  the  members 
did  not  intend  that  any  debts 
should  be  contracted  in  excess  of 
the  funds  so  raised.  Id. 

4.  Such  an  association  is  not  in  any 
sense  a  partnersliip.  Id. 


See  Joint-stock  Comi»anik8. 
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ATTACHMENT. 

Where  there  are  several  irttaching 
creditors  of  the  same  property,  the 
title  of  the  debtor  to  which  is  in 
dispute,  and  on  demand  some  give 
indemnity  to  the  sheriff  and  others 
refuse  to  do  so,  the  latter,  where  it 
appears  that  the  sheriff  acted  in 
good  faith  and  fully  apprised  them 
of  the  facts,  will  be  precluded  from 
claiming  the  avails  of  the  attached 
property,  although  their  attach- 
ments were  prior  to  those  of  the 
creditors  who  gave  indemnity. 
Cudahy  v.  Wiinehari.  248 


ATTORNEY. 

The  petition  in  condemnation  pro- 
ceedings  was  verified  by  the  at- 
torney for  the  railroad  company; 
thf.  i'ftritication  stated  that  he  was 
its  duly  authorizcHi  attorney  and 
agent  appointed  by  it  to  verify  in 
Hs  behalf  petitions  in  such  pro- 
ceeding's. lUld,  that  the  affiant 
was  an  officer  of  the  corporation 
within  the  meaning  of  the  pro- 
vision ol  die  Code  of  Civil  Pro- 
cedure (§  525),  which  requires, 
where  the  party  is  a  domestic  cor- 
pomtion,  that  a  pleading  in  its 
behalf  shall  be  verified  "by  an 
officer  thereof; "  and  so,  that  there 
was  a  sufficient  compliance  with 
the  provision  (§  8366)  requiring 
such  petition  to  be  verified  in  the 
same  form  and  by  the  same  per- 
sons as  pleadings  in  a  court  of 
record.    Jn  re  St.  L.  d  A.  R.  H.  Co. 

270 

ATTORNEY-GENERAL. 

Where  it  appears  that  a  corporation 
has  never  exercised  its  powers  or 
franchises  and  that  such  non-user 
is  willful  and  without  justification ; 
also,  that  its  officers  have  conspired 
to  do  other  and  illegal  acts  under 
cover  of  the  corporation,  an  ac- 
tion is  maintainable  by  the  attor- 
ney-general under  leave  of  the 
coiirt  to  dissolve  the  corporation, 
although  it  is  a  private  corpora 
tion.  People  v.  Milk  Exchange 
{Limited).  565 

AUTHORS. 

i.  A  publisher,  while  publishing  the 
works  of    an    author    under    his 
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license  and  permission  and  under 
un  agreement  upon  tlie  part  of 
I  lie  former  to  pay  a  royalty,  may 
not  question  the  autlior's  right 
to  control  the  publication,  this 
may  only  be  done  after  a  sur- 
render or  a  withdniwal  of  the 
license,  and  until  the  contract  is 
ubrogated  he  may  publish  in  no 
other  way  under  it.  t>(Utm  v. 
Belford  Go,  499 

%,  In  an  action  to  compel  the  defend- 
ant to  render  an  account  as  to 
royalties  agreed  to  be  paid  by  the 
latter  to  plaintiff  upon  certain 
books  of  which  plaintiff  was  the 
author,  pursuant  to  certain  con- 
tracts between  the  parties,  by 
Which  plaintiff  granted  the  de- 
fendant the  right  to  publish  and 
Sell  the  books,  it  agreeing  to  pay 
the  royalties  specified,  defendant 
by  its  answer  admitted  the  making 
of  the  contracts,  but  denied  any 
breach  thereof.  Upon  application 
for  an  injunction  restraining  the 
publication  and  sale  jtenciente  lite. 
It  appeared  that  defendant  had 
failed  to  pay  the  royalties  as  agreed 
and  was  insolvent.  Held,  that  de- 
fendant could  not  raise  the  objec- 
tion that  the  papers  did  not  dis- 
close the  existence  of  a  copyright 
protecting  plaintiff's  rights  as 
author;  and  that  the  granting  of ' 
the  application  was  within  the  dis- ' 
cretion  of  the  court  below,        Id,  ' 


BALLOT  REFORM  ACT. 
See.  Election  (of  Officebs), 

BANKS  AND  BANKING. 

In  an  action  to  recover  a  balance  al- 
leged to  be  due  plaintiff,  who  whs 
doing  business  in  Boston,  from 
the  firm  of  P.  &  Co.,  composed  of 
defendaiits,  doing  business  in  New 
York,  it  appeared  that  plaintiff 
made  a  loan  to  defendant  P.  indi- 
vidually, and  for  the  i)urpose  of 
procuring  repayment  drew  a  draft 
upon  him  for  the  amount  and  de- 
posited it  to  his,  plaintiff's,  credit 
with  a  Boston  bank,  which  in- 
dorsed and  sent  it  for  deposit  to 
its  credit  to  a  New  York  bank; 
that  bank  presented  it  for  pay- 
ment, received  a  firm  check  for  the 


amount,  surrendered  the  draft  and 
subsequently  obtained  payment  of 
the  check.  Defendants  claimed 
that  said  bank  acted  in  the  trans- 
action as  agent  for  plaintiff;  that 
it  had  notice  when  it  took  the 
check  that  the  firm  property  was 
appropriated  to  pay  the  individual 
debt  of  P.,  and  that  plaintiff  was 
chargeable  with  such  notice,  and 
so  bettiuie  obligated  to  account  to 
the  firm  for  the  monev.  Held,  un- 
tenable; that  the  Boston  bank 
when  it  took  P.'s  draft  and  gave 
plaintiff  credit  therefor  became 
the  owner  of  it,  and  so  plaintiff 
was  not  responsible  for  the  man- 
ner of  its  collection;  also  that, 
assuming  the  Boston  bank  was 
plaintiff's  agent  for  the  purpose  of 
collec!ting  the  draft,  the  New 
York  bank  lK»canie  its  agent,  not 
plaintiff's,  and  so,  if  the  latter 
knew  that  the  draft  was  paid  with 
firm  funds,  while  its  knowlcdgf 
could  be  attributed  to  its  princi- 
pal, the  Boston  bank,  it  could  not 
be  imputed  to  plaintiff,  and  he 
was  not  liable  to  account  to  de- 
fendants for  the  money  ao  n*- 
oeived,    Wheatland  v,  Fryor,     97 


BATH  (VILLAGE  OF). 

1.  The  provision  in  the  charter  of 
the  village  of  Bath  (§2,  tit.  4. 
chap.  264,  Laws  of  1851),  giving 
its  assessors  the  same  powers 
within  the  village  as  those  exer- 
cised by  town  assessors,  did  not 
make  applicable  to  village  assess- 
ments the  provisions  as  to  assess- 
ment and  taxation  provided  for 
by  the  act  of  1851  (§  1,  chap.  371. 
Laws  of  1851),  which  declares  that 
debts  owing  to  non-residents  upon 
contracts  for  the  purchase  of  real 
estate.  "  shall  be  deemed  personal 
property  within  the  town  or 
county  where  the  debtor  resides." 
and  as  such,  liable  to  taxation  the 
same  as  personal  property  of  citi- 
zens of  the  state,  and  prescribefl 
the  methods  of  assessing  and  tax- 
ing the  same.  BeapU  ex  rel.  v. 
Willis.  383 

2.  Said  provision  of  the  charter  did 
make  applicable  to  village  assess- 
ments the  provisions  of  the  Re- 
vised Statutes,  which  declare  all 
debts  due  upon  contracts  to  be 
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personal  property  (1  R.  S.  888, 
^  3),  and  that  every  person  resid- 
ing in  a  town  shall  be  assessed 
therein  for  all  personal  estate 
owned  by  him  or  in  his  possession 
or  under  his  control  as  agent,  trus- 
tee, etc.  (1  R.  S.  389,  g  5,  as 
amended  by  chap.  176,  Ijaws  of 
1851);  and  so,  that  debts  due  to 
non-residents  upon  contracts  for 
the  sale  of  reul  estate  situate 
within  the  st^ite  but  not  withm 
the  village  limits,  which  contracts 
were  in  the  hands  of  an  agent  re- 
siding in  s^iid  village,  were  liable 
to  assessment  and  taxation  therein 
against  stxid  agent.  Id. 

8.  The  j)rovision  of  said  charter  (§  2, 
tit.  5),  which  empowers  the  trus- 
tees of  a  village  to  raise  money  by 
tax  "  to  be  assessed  on  the  estates, 
real  and  personal,  within  the  cor 
poration  and  collected  from  the 
several  owners  thereof,  whether 
such  owners  are  residents  of  the 
corporation  or  not,"  d(^s  not  re- 
quire the  assessors  in  assessing 
personal  property  of  a  non-resident 
in  the  hands  of  an  agent  to  assess 
it  against  the  owner  by  name; 
that  it  was  not  intended  to  point 
out  the  method  of  making  an 
assessment,  but  simply  the  prop- 
erty to  be  taxed.  Id. 

4.  Indebtedness  under  such  contracts 
is  not  exempted  from  taxation  by 
the  provision  of  the  Revised  Stat- 
utes (1  R.  S.  419,  §  8)  which  de- 
clares that  any  contract  or  demand 
belonging  to  a  non-resident,  sent 
to  or  deposited  in  this  state  for  col- 
lection, shall  not  be  taxable;  or 
the  provision  (1  R.  S.  389,  §  5,  as 
amended  by  chap.  176,  Laws  of 
1851)  exempting  agents  from  tax- 
ation for  moneys  m  their  posses- 
sion or  under  their  control  trans- 
mitted to  them  for   investment. 

Id, 

BOND. 

Bonds  given  by  guanlians  ad  litem 
for  infant  defendants,  run  to  *'  the 
People  of  the  State  of  New  York 
♦  *  •  to  be  paid  to  the  said  in- 
fants, etc."  The  infants  were  not 
previously  named,  but  were  named 
m  the  conditions  of  the  bond. 
Ueld,  that  there  was  a  substantial  I 


compliance  with  the  provisions  of 
the  Code  (g  1536);  and  that  a 
separate  bond  foi^each  infant  was 
not  imperatively  required.  Crauter 
V.  Gronter.  55 

See  Town  Bonding. 


BOUNDARIES. 

1.  While,  where  the  boundary  of 
land  as  given  in  the  description 
in  a  deed  is  the  shore  of  a  sea,  the 
shore  is  a  monument  within  the 
meaning  of  the  rule  that  fixed 
monuments  control  distances  and 
quantities,  and  while  simply  the 
word  "shore"  means  the  line  of 
high  water,  this  is  not  controlling, 
and  where  the  description  runs 
from  a  fixed  point,  a  certain  speci- 
fied distance,  "to  a  point  on  the 
shore."  that  point  may  be  any- 
where between  high  anrf  low- water 
mark,  to  be  determined  by  the 
distance  given.  Oakes  v.  Deuincey, 

227 

2.  By  the  description  in  a  deed  the 
starting  point  was  accurately 
fixed,  the  first  course  was  stated 
as  running  along  a  specified  line 
''about  eight  hundred  and  fifty 
feet  to  a  point  on  the  shore  of 
Long  Island  sound,  thence  running 
along  said  shore  and  sound  as  the 
same  bend  and  turn  "  to  their  in- 
tersection with  the  center  line  of 
a  street  named,  and  thence  along 
said  center  line  "about  twelve 
hundred  and  eighty  feet  to  the 
place  of  beginning."  It  appear^ 
by  a  survey  that  the  first  and  last 
courses,  if  run  in  obedience  to  the 
distances  given,  would  extend  to 
low-wat«r  mark,  and  that  to  give 
the  quantity  the  deed  purported 
to  convey,  the  land  to  low-water 
mark  must  be  included.  Ueld, 
that  the  boundary  line  was  low- 
water  mark;  and  that  this  conclu- 
sion was  not  altered  by  the  use  of 
the  word  "about"  in  connection 
with  the  distances,  or  of  the  words 
*'  more  or  less  "  in  connection  with 
the  (quantity;  that  these  words 
were  mtended  only  to  cover  slight 
and  unimportant  inaccuracies 
which  did  not  weaken  or  destroy 
the  indication  of  distance  and 
quantity  where  no  other  guides 
are  furnished.  Id, 
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6.  In  an  action  by  the  grantee  to  re- 
cover back  a  portion  of  the  pur- 
chase-price paid,  on  the  eround 
that  the  deed  conveyed  title  only 
to  hiffh-water  mark,  plaintiff 
claimed  that  presumably  the  title 
to  the  shore  was  in  the  state.  Held, 
that  while  this  is  the  common-law 
rule,  a  title  may  have  been  derived 
froui  the  state  or  obtained  by  pre- 
scription, and  in  the  absence  of  an 
issue  of  title,  a  want  of  title  in  the 
grantor  would  not  be  presumed  in 
construing  a  description  which 
implies  such  title.  Id. 


BRIDGES. 

1.  The  provision  of  the  act  of  1869 
(§  1,  chap.  855,  Laws  of  1869)  and 
1875  (|  6,  chap.  482,  Laws  of  1875, 
amended  by  chap.  451,  Laws  of 
1886),  authorizing  towns  to  bor- 
row money  for  the  purpose  of 
building  or  repairing  bridges,  did 
not  affect  the  power  of  a  town  to 
raise  money  by  immediate  taxa- 
tion, by  vote  at  open  town  meet- 
ing for  the  improvement  of  its 
roads  and  bridges;  that  power  and 
the  manner  of  its  exercise  re- 
mained and  was  limited  in  its  ex- 
ercise to  a  total  s\im  of  $1,250, 
and  if  over  $500  the  vote  must  be 
by  ballot.  (1  R.  S.  502,  §  4;  chap. 
274,  Laws  of  1832;  chap.  615. 
Laws  of  1857;  chap.  122,  Laws  of 
1883,  as  amended  by  chap.  82, 
Laws  of  1885.)  Birge  v.  Berlin 
Iron  Bridge  Co,  477 

8.  The  act  of  1886  (Chap.  259,  Laws 
of  1886),  permitting  special  town 
meetings  "  to  vote  on  the  question 
of  raising  and  appropriating 
moneys  for  the  construction  and 
maintenance  of  any  bridge  or 
bridges,"  did  not  abolish  the  lim- 
itation as  to  the  amount  to  be 
raised  by  immediate  taxation;  it 
simply  authorized  those  sums  to 
be  so  raised  which,  prior  to  the 
passage  of  the  act,  could  only  have 
been  authorized  at  an  "open"  or 
regular  town  meeting.  Id. 

8.  A  petition  for  a  call  for  a  special 
town  meeting  recited  that  it  was 
pursuant  to  said  act  of  1875;  the 
call  itself  stated  that  it  was  made 
**  by  virtue  of  the  statutes  of  the 
State  of  New  York  in  such  case 


made  and  provided."  HM.  that 
the  town  meeting,  so  called,  had 
power  to  act  under  the  statun^  of 
1875,  and,  therefore,  could  author- 
ize the  borrowing  of  money  for 
the  erection  of  a  bridge;  that  the 
provision  of  said  act  limiting  that 
authority  to  a  special  town  meet- 
ing, "called  for  the  purpose," 
simply  required  a  meeting  called 
for  the  purpose  of  considering  and 
deciding  the  question  bf  erecting 
and  repairing  the  bridge,  and  so  it 
was  not  necessary  for  the  call  to 
state  that  it  was  for  the  purpose 
of  borrowing  the  money.  Id. 

4.  In  an  action  to  recover  damages 
for  personal  injuries  received  by 
plaintiff  while  crossing  a  bridge 
over  a  stream  crossed  by  one  of 
defendant's  streets,  the  following 
facts  appeared:  The  bridge  had, 
before  defendant's  incorporation, 
been  erected  and  kept  in  repair  by 
the  town,   within  the    limits   of 
which  the  village  is  situated.     By 
defendant's  charter,   its    trustees 
are  made  highway  commissioners, 
with  certain  powers,  but  not  over 
highway  bridges.     The  trustees 
.  constructed  foot-bridges  on  either 
side  of   the  bridge  m  question^ 
which  were  joined  to  the  bridge 
so  as  to  substantially  form  a  part 
of  it,  there  being  nothing  to  indi- 
cate where  one   ended    and    the 
others    commenced,   except    that 
the  floor  of  the  bridge  was  slightly 
higher  than  that  of  the  additions. 
The  whole  structure  appeared  to 
be  safe  for  general  use  tor  driving. 
Plaintiff  did  not  know  that  one 
part  of  the  bridge  was  intended 
for    foot    passengers    only.     He 
had  seen  people  frequently  drive 
over  the  parts  added  by  defendant, 
and    the    planks    on  those  parts 
showed  that  teams  had  been  con- 
tinual I3'  driving  over  them.     The 
points  of  junction  were  about  four 
feet  withm  the  curb  line  of  the 
street.    In    attempting    to    cross 
with  a  loaded  truck  on  one  of  those 
parts,  the  structure  gave  way  and 
plaintiff  received  the  injuries  com- 
plained  of.    One  of   defendant's 
ordinances  forbid   driving    on   a 
sidewalk.       Defendant      claimed 
that  for  a  violation  of  this  and  of 
the  provision  of  the  Penal  Code 
(§  652).  which  makes  it  a  misde- 
meanor to  willfully  and  without 
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authority  drive  upon  a  sidewalk, 
plaiutitT  could  not  recover.  It 
appeared  tliat  plaintiff  drove  on 
tlie  sidewalk  to  get  liis  truck  up  to 
a  platform  projecting  from  u 
store  near  the  bridge  m  order  to 
load  it.  and  in  driving  off  the  side- 
walk it  was  difficult  for  him  to  do 
so  without  driving  on  the  added 
portion  of  the  bridge.  A  motion 
for  nonsuit  was  granted.  Held, 
error;  that  it  could  not  be  said  as 
matter  of  law  that  plaintiff's  neg 
ligence  contributed  to  the  accident. 
J^isher    v.    Vtlktge  of   Cambridge.  \ 

627 

BROOKLYN  (CITY  OF). 

1.  Under  the  provision  of  the  char- 
ter of  the  city  of  Brooklyn  (§  55, 
chap.  583,  Laws  of  1888),  author- 
izing the  appointment  by  the 
commissioner  of  police  and  excise 
of  boiler  inspectors  "who  shall 
possess  the  same  powers  and 
privileges  as  members  of  the  police 
force,"  a  person  so  appointed  may 
not  be  removed  except  for  cause 
and  after  notice  and  a  hearing,  as 
provided  for  by  the  charter  (^  13), 
m  case  of  members  of  that  force. 
People  ex  rel.  v.  JIayden.  198 

2.  Accordingly  Juki,  that  a  dismissal 
of  an  inspector,  without  notice 
and  a  hearing,  was  error.  Jd 

3.  The  relator,  an  honorably-dis- 
charged soldier,  was,  after  a  civil 
service  examination  and  in  accord- 
ance with  the  rules  of  that  service, 
appointed  a  temporary  clerk  in 
the  bureau  of  water  rates  in  the 
city  of  Brooklyn;  three  others 
who  had  not  been  soldiers  were 
also  appointed  at  the  same  time. 
The  relator  was  assigned  to  the 
discharge  of  specitic  duties  and 
when  these  were  performed  he 
was  notified  that  his  servi(!es  were 
no  longer  needed,  and  he  thereafter 
ceased  to  act  as  such  clerk;  the 
three  others  who  were  assigned  to 
other  duties  were  retained.  In 
proceedings  by  mandamus  to  com- 
pel the  recognition  of  relator  as  a 
clerk  in  said  bureau,  held,  that  the 
act  of  1887  (Chap.  464,  Laws  of 
1887),  which  gives  honorably-dis- 
■charged  soldiers  a  preference  for 
municipal  appointments  did  not 
apply;  that  relator  had  no  right  to 


claim  that  one  of  the  three  othei 
appointees  should  be  discharged 
to  make  room  for  him  in  anothei 
position.     People  ex  rtl.  v.  Adam». 

4.  Also  heldy  that  the  provision  of 
the  act  of  1887  (Chap.  708,  Laws 
of  1887),  which  provides  that  "an 
honorably -discharged  soldier  hold- 
ing a  position  in  the  city  of  Brook- 
lyn shall  not  be  removed  except 
for  good  cause  sliown  after  a  hear- 
ing, but  shall  hold  such  position 
during  good  behavior"  did  not 
apply,  as  the  rtilator  was  not  re- 
moved from  any  position,  but  was 
simply  notified  that  his  services 
were  no  longer  needed  and  thus  his 
term  of  service  was  ended;  that  he 
could  not  claim  to  hold  such  a 
temporary  position  "for  and  dur- 
ing good  behavior  "  after  its  duties 
were  performed.  /d. 


BUFFALO  (CITY  OF). 

1.  The  common  council  of  the  city 
of  Buffalo,  in  pursuance  of  author 

•  ity  given  by  its  charter,  passed  and 
caused  to  be  published  a  resolution 
giving  notice  of  an.  intention  to 
order  a  street  to  be  paved  "  forty- 
two  feet  wide,"  ana  directed  the 
city  engineer  to  prepare  plans  and 
specifications,  and  to  advertise  for 
sealed  proposiils.  A  surface  rail- 
road was  in  oi>eration  at  the  time, 
having  a  track  in  suid  street.  By 
its  charter  it  was  required  to  keep 
the  surface  of  the  street  between 
the  rails  in  good  order  and  repair. 
The  plans  and  specifications  pre- 
parea  by  the  engineer  did  not  in- 
clude the  space  between  the  rails. 
The  advertisement  for  proposals, 
while  describing  the  work  as  being 
forty-two  feet  wide,  stated  that  it 
w^as  to  be  done  in  "accordance 
with  the  plans  and  specifications 
on  file."  Upon  report  of  the  en- 
gineer of  proposals  received,  the 
common  council  passed  resolutions 
determining  the  expense  of  the 
improvement  and  directing  the 
work  to  be  done  "  in  accordance 
with  plans  and  specifications  on 
file,"  directing  the  engineer  to  con- 
tract with  the  lowest  bidder  at  his 
bid,  and  directing  the  city  assess- 
ors to  assess  that  sum  upon  the 
real  estate  benefited.    The   con* 
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tract,  as  made,  excluded  from  the 
work  five  feet,  the  space  between 
the  rails.  That  part  so  excluded 
was  not  repaved  b^  the  city,  and 
no  cost  for  repavmg  it  was  in- 
cluded in  the  assessment.  In  an 
action  to  set  aside  assessments 
upon  plaintiffs'  property  for  said 
improvement,  plaintiffs  claimed 
the  assessments  to  be  void  because 
the  contract  was  only  for  the  re- 
pavement  of  thirty -seven  feet  in- 
stead of  forty -two  feet  as  ordered. 
Held,  untenable;  that  the  mention 
in  the  resolution  authorizing  the 
work  of  forty-two  feet  was  merely 
descriptive  of  the  width  of  the 
street  and  not  directory  as  to  the 
amount  of  the  improvement;  also, 
that  assuming  to  the  contrary  the 
subsequent  ordering  of  the  work 
in  accordance  with  the  plans  which 
omitted  the  five  feet  was  a  ratifi 
cation  and  adoption  thereof,  and 
this  the  common  council  had  power 
to  do,  as  the  departure  from  the 
original  intent  was  publicly  adver 
tised,  and  there  was  no  possibility 
of  prejudice  from  fraua  or  coUu 
Bion.    Vbght  v.  City  of  Buffalo.  463 

2.  Also  held,  that  if  there  was  a 
technical  irregularity  in  the  pro 
ceedings,  plaintiffs,  m  the  absence 
of  evidence  showing  a  substantial , 
injury,  were  not  in  a  position  to 
complain,  and  so,  could  not  main 
tain  the  action.  Id 

8.  It  appeared  that  lands  on  the 
north  side  of  the  street  were 
assessed  a  little  more  than  on  the 
south  side,  because  of  the  fact 
that  the  railroad  track  was  on  the 
south  half  of  the  street.  Held 
that  this  was  a  matter  within  the 
Judgment  and  discretion  of  the 
assessors,  and  their  determination 
was  conclusive.  Jd 

4.  The  assessors*  notice  of  the  com* 
pletion  of  the  assessment-rolls  was 
required  by  the  city  charter  to  be 
published  in  five  successive  num- 
bers of  the  official  paper.  (i$  5, 
tit.  6,  chap.  519,  Laws  of  1870.) 
It  was  published  five  successive 
week  days,  omitting  an  interven- 
ing Sunday  edition.  The  evidence 
showed  that  said  edition,  although 
numbered  con  seen  tively  with  the 
week-day  issut'.  was  furnished  and 
sold  under  different  terms  from 


that  issue  Held,  that  the  wtA- 
day  issue  was  the  oiBciai  paper 
called  for.  Jd. 


CAMBRIDGE  (VILLAGE  OP). 

In  an  action  to  reccver  damages  for 
personal  injuries  receiv^  by 
plaintiff  while  crossing  a  bridge 
over  a  stream  crossed  by  one  of 
defendant's  streets,  the  following 
facts  appeared:  ^  The  bridge  had, 
before  defendant's  incorponition, 
been  erected  and  kept  in  repair  by 
the  town,  within  the  limits  of 
which  the  village  is  situated.  By 
defendant's  charter  its  trustees  are 
made  highway  commissioners, 
with  certain  powers,  but  not  over 
highway  bridges.  Tiie  trustee! 
constructed  foot-bridges  on  eitbet 
side  of  the  bridge  m  question, 
which  were  joined  to  the  bridge 
so  as  to  substantially  form  a  put 
of  it,  there  being  nothing  to  indi- 
cate where  one  ended  and  the 
others  commenced,  except  that  the 
fioor  of  the  bridge  was  slightly 
higher  than  that  of  the  additions. 
The  whole  structure  appeared  to 
be  safe  for  general  use  lor  driving. 
Plaintiff  did  not  know  that  one 
part  of  the  bridge  was  intended 
for  foot  passengers  only.  He  had 
seen  people  frequently  drive  over 
the  parts  added  by  defendant,  aad 
the  planks  on  those  parts  showed 
that  teams  had  been  continiiallj 
driving  over  them.  The  points  of 
junction  were  about  four  feet 
within  the  curb  line  of  the  street. 
In  attempting  to  cross  with  a 
loaded  truck  on  one  of  those  part* 
the  structure  gave  way  and  plain- 
tiff received  the  injuries  com- 
plained of.  One  of  defendant's 
ordinances  forbid  driving  on  a  side- 
walk. Defendant  claimed  that  for 
a  violation  of  this  and  of  the  pro- 
vision of  the  Penal  Code  (§  652), 
which  makes  it  a  misdemeanor  to 
willfully  and  without  authori^r 
drive  upon  a  sidewalk,  plaintiff 
could  not  recover.  It  appeared 
that  plaintiff  drove  on  the  side- 
walk  to  get  his  truck  up  to  a  plat- 
form projecting  from  a  store  near 
the  bridge  in  order  to  load  it,  and 
in  driving  off  the  sidewalk  it  was 
difficult  for  him  to  do  so  without 
driving  on  the  added  portion  of 
the  bndge.    A  motion  for  nonsuit 
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was  granted.     ITeld,  error,  that  it 
cnula  not  be  said  as  matter  of  law 
that    plaintiff's    negligence    con 
tributed  to  the  accident.     Fislur 
V.  ViUage  of  Cambndge.  527 


CARRIER. 
See  Railroad  Corporationb. 


CASE. 

Exceptions  taken  to  the  refusal  of 
the  court  to  find  in  accordance 
with  a  request,  are  properly  in- 
serted in  the  case  on  appeal  (Code 
Civ.  Pro  ^  997),  and  so  an  order 
striking  them  out,  where  it  does 
not  appear  that  they  were  not 
properly  taken,  is  error.  Yonna 
V.  Taung,  626 


CASES     REVERSED.     DISTIN- 
GUISHED,  ETC. 

Magruderv.  Ca^^to/*  (64  Md.  350),  dis 
tinguished.     Olenn  v.  Garth.     37 

McKim  V.  QUn7i{m  Md.  482),  distin- 


guished.     Qltnn  v.  Oarth. 


37 


Webster  v.  Upton  (91  U.  S.  71),  dis- 
tinguished.    OUnn  V.  Garth,     39 

Burnett  v.  Snyder  (81  N.  Y.  550),  dis- 
tinguished. Nirdlinger  v.  Bern" 
heimer,  54 

Bartlett  v.  Crazier  {M  Johns.  440).  di.s- 
ap proved.  Bryant  v.  T&icn  of 
Bandolph.  76 

West  V.  Vil.  of  Brockport  (16  N.  Y. 
161),  disapproved.  Bryant  v. 
Town  of  Randolph. 


76 


Gould  Y.  H.  R.  R^  R.  Co.  (6  N.  Y. 
522),  held  to  have  been  overruled. 
Ramsey  v.  N.  T.  d;  y^.  E.  R.  R 

Co.  a5 

Lansing  v.  Smith  (8  Cow.  146;  4 
Wend.  9),  distinguished.  Rumsey 
V.  iV'.  )'.  iS;  y.  K  R.  R.  Co.        86 

Sterens  v.  P.  d  N.  R.  R.  Co,  (84  N. 
J.  L.  532),  distinguished.     Ramsey 

V.  iv:  r.  dt  y.  k.  r.  r.  co.      m 

BnreletfcJi  v.  }fet.  Bd.  of  Works  (L. 
R.   [5  E.   &  I.  App.]  518),  dis- 


tinguished.   Rumsey  v.  JV.    T.  eft 
JV.  E.  R.  R.  Co.  88 

National  Bank  v.  Van  Derwerker  (74 
N.  Y.  234),  distinguished.  Mc^ 
Ckibe  V    GoodfelUno,  95 

Potter  V.  Toten  of  Gre^nmch  (92  N, 
Y.  663),  distinguished.  JToag  v. 
Tou:n  of  Greenwich.  158 

Gould  V.  Town  of  Sterling  (23  N.  Y. 
456),  distinguished.  Hoagv.  Town 
of  Greenwich.  16(i 

Uorton  V.  Tmni  of  Tliompson  (71  N, 
Y.  513),  distinguished.  Hoa(f  v. 
Town  of  Greenmch.  160 

People  ex  rel.  v.  ^r^/m*(53  Hun,  141)^ 
reversed.     People  ex  rel.  v.  Adams, 

208 

People  ex  rel.  Garbutt  v.  fi.  <fe  .S.  7^. 
R.  R.  Co.  (96  N.  Y.  294),  disti* 
guished  and  explained.  People  v. 
Meakim.  224 

Greg&ry  v.  uVffyc^r,  <»<<?.  (118  N.  Y.  416)^ 
distinguished.  Lethbridgev.  Mayor ^ 
etc,  288 

Emmitt  v.  Mayor,  etc.  (128  N.  Y, 
122)»  distinguished.  Lethbridge  v, 
J/rty<?^,  f ff .  238 

MnUigan  v.  iV.  F.  <fe  i?.  5.  /?.  CV>. 
(129  N.  Y.  506).  distinguished. 
Palmeri  v.  ^l/a/i.  i2.  R  Co.        264 

J/ii^t  V.  Ij>rd  (39  N.  Y.  381),  distin- 
guished. Palmeri  v.  Jl/a/i.  R.  R, 
Co.  266 

5/wt77<  V.  Alt  (7  Daly,  492).  distin. 
guished.     Ilaynes  v.  Aldrich.    287 

TT^z-rf  V.  /..  c§  L.  Fire  Ins.  Co.  (116 
N.  Y.  106).  distinguished.  Wfe4 
V.  II.  B.  F.  Ins.  Co.  403 

Walsh  V.  ^V.  L.  Ins.  Co.  (61  Hun,  91), 
reversed.     Walsh  v,  ^V.  L.  Ins.  Co, 

408 

Whitehead  v.  JV.  F.  Zi/«  Jtw.  Co, 
(102  N.  Y.  148),  explained.  Walsfi 
V.  .»/:  /..  Ins.  Co.  416 

/f.  72.  Td.  Co.  V.  W.  l.dtR.  R.  Co, 
(121  N.  Y.  397),  distinguished. 
Birge  v.  Berlin  Iron  Bridge  Co.  486 
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Wells  V.  Taum  of  Sali7ia  (119  N.  Y 
281),  distinguished.  Birgev.  Berlin 
Iron  Bridge  Co.  486 

IIuggnn$  v.  RiUy  (125  N.  Y.  88),  dis- 
tinguished. Birge  v.  Berlin  Iwn 
Bndge  Co.  487 

///  re  Bosenhaiim  (119  N.  Y.  24),  dis- 
tinguished.    In  re  Duffy,  514 

Holcfnnb  v.  Holconib  (95  N.  Y.  316), 
distinguished.     Pains  v.  Aldrich. 

546 

Z<?w^  V.  Warren  (68  N.  Y.  426),  criti- 
cised.    Schumaker  v.  Mather.    596 

Marsh  V.  IloWrook  (3  Abb.  Ct.  App. 
Dec.  176),  distinguished.  Barney 
V.  /^w//^;-.  608 

lietnsen  v.  People  (43  N.  Y.  6).  dis- 
tinguished.     People    V.    triteeney. 

611 

//i  r<;  Thompson  (127  N.  Y.  463),  dis- 
tinguished. Langdon  v.  Mayor, 
etc,  639 

Mattlmcs  v.  Mattheirs  (62  Hun,  110), 
reversed.      MattJiews  v.  Matthews. 

679 

CAUSE  OF  ACTION. 

1.  To  maintain  an  action  under  the 
provision  of  the  Code  of  Civil  Pro 
cedure  (§  1638),  authorizing  a  per 
son  who  has  been  in  possession  of 
real    property    for    three    years, 
"claiming  it  in  fee  or  for  hfe,  or , 
for  a  term  of  years  not  less  than  j 
ten,"  to  compel  a  determination  of  j 
adverse  claims,  plaintiff  must  show 
possession  under   some  claim  of  i 
title.     Bohn  v.  Hatch.  64 

2.  In  an  action  to  restmin  the  pros<^- 
cution  of  proceedings  to  summarily 
dispossess  plaint  ill's  of  certain 
premises  and  to  have  their  equit- 
able interest  in  the  sjime  adjudged. 
B.,  one  of  the  plaintiffs,  testified 
that  he,  in  1865,  obtained  permis- 
sion from  one  J.  to  move  a  houses 
upon  the  land,  and  that  J.  told 
him  if  he  would  fill  it  in,  he  would 
give  him  a  portion.  At  the  time, 
the  title  of  the  premises  was  in 
two  sons  of  J.,  who  were  non-resi- 
dents; it  did  not  appear  they  had 
rver  authorized  him  to  creat^c  any 
interest  in  or  right  to  the  premises, 


or  that  they  ever  knew  of  B.  a 
entry,  or  had  ratified  what  J .  had 
done.  Ileld,  that  plaintiffs  failed 
to  show  they  were  entitled  to  any 
equitable  relief.  Id. 

3  An  individual  who  sustains  an 
injury  because  of  the  misfeasance 
or  nonfeasance  of  a  public  officer, 
has  a  cause  of  action  against  such 
officer.  Bryant  v.  Tmtn  of  Ran- 
dolph.  '.0 

4  Under  the  provision  of  the  Code 
of  Civil  Pnx^dure  (§  1919),  whit  h 
authorizes  an  adtion  against  tl  e 
president  or  treasurer  of  an  unin 
corporal  ed  association  consisting 
of  more  than  seven  members,  upon 
any  cause  of  action  for  which 
plaintilf  could  maintain  an  action 
against  all  of  the  associates,  the 
plaintiff,  to  maintain  the  action, 
must  allege  and  prove,  and  it 
must  be  found  that  all  the  mem- 
bers of  the  association  were  liable 
either  jointly  or  severally  to  pay 
his  claim.     "MeCabe  v.  GoodfeUmr 

89 

5.  Plaintiff  purchased  a  ticket  of 
defendant's  agent  at  one  of  its 
stations,  and,  after  some  altercap 
tion  about  the  amount  of  change, 
passed  through  the  gate  to  take  a 
train.  The  agent  followed  her  out 
upon  the  platform,  charged  her 
with  having  passed  upon  him  a 
counterfeit  twenty-five  cent  piece, 
and  demanded  another  in  ita  place. 
She  refused,  insisting  that  her 
money  was  genuine,  and  refused 
to  give  back  the  change  received 
The  agent  called  her  a  counter 
feiter  and  a  common  prostitute, 
placed  his  hand  upon  her  and  told 
her  not  to  stir  until  he  had  pro- 
cureii  a  policeman  to  arrest  and 
search  her.  He  detained  her  on 
the  platform  for  awhile,  but,  not 
getting  an  offictr,  let  her  go.  Held, 
that  an  action  for  damages  was 
maintainable;  that,  in  the  acts 
complained  of.  the  agent  was  on- 
gaged  about  tlie  defendant's 
affairs,  in  endeavoring  to  protect 
and  recover  its  property,  and  so  it 
was  responsible  for  his  acts.  Pal- 
men  V.  Manhattan  R.  Co.  261 

6.  In  an  action  brought  by  plaintiff, 
as  a  taxpayer  of  a  town,  to  restrain 
defendants,  a  bridge  company, 
and  the  highway  commissioners  of 
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the  town,  from  further  proceeding 
under  a  contract  between  them  for 
the  erection  of  anew  bridge  within 
the  town,  tlie  complaint  alleged, 
in  substance  the  making  of  the 
contract,  by  which  W.,  the  com- 
missioner,  agreed  to  pay  $9,200 
for  the  erection    of  the    bridge, 
which  was  more  than   $3,000  in 
excess  of  its  value,  and   was  en 
tered  into  for  the  purpose  of  cheat 
ing  and  defrauding  the  town;  that 
pursuant  to  the  action  and  vote  j 
at  a  special  town  meeting  duly  ; 
called,  application   was  made   to  j 


CEMETERIES. 

1  The  fact  that  lands  have  previ- 
ously been  devoted  to  cemetery 
purposes  does  not  place  them 
beyond  the  reach  of  the  power  of 
eminent  domain,  and  in  the  ab- 
sence of  an  express  statutory  pro- 
hibition land  devoted  to  a  private 
cemetery,  owned  by  private  indi- 
viduals or  a  prixate  corporation, 
may  be  condemned  under  a  statute 
authorizing  generally  the  con- 
demnation of  land  for  a  public  use. 
7/4  re  BlL  Street  Opening,  329 

the  board  of  supervisors  of  the  | 

county  to  authorize  the  town  to   2.  Un<ler  the  provision  of  the  act  of 


borrow  money  for  the  purpose  of  j 
building  the  bridge;  that  said  board 
dulv  passed  the  act  granting  the 
authority  asked  for  and  appointing 
commissioners  to  construct  the 
bridge;  that  said  commissioners 
duly  qualified  and  entei'ed  into  a 
contract  with  another  bridge  com- 
pany to  construct  the  bridge  at 
the  agreed  price  of  $i),670,  which 
company  had  prepare(l  the  mate- 
rial and  placed  it  on  the  grounil  to 
perform  its  contract,  but  that  de- 
fendants threatened  to  remove  it. 
Held,  that  the  complaint  set  forth 
a  good  cause  of  action:  that  the 
contract  between  defendants  was 
illegal,  and  so.  that  an  order  of 
the  General  Term  vacating  a  tem- 
porary injunction  on  the  ground 
that  plaintiff  had  not  the  legal 
right  to  maintain  the  action  was 
error.  Bii'ge  v  Berlin  In/r.  Bridge 
Co.  477 

7.  Where  it  appears  that  a  corpora 
tion  has  never  exercised  its  powers 
or  franchises  and  that  such  non 
user  is  willful  and  without  justifi- 
cation; also,  that  its  officers  have 
conspired  to  do  other  and  illegal 
acts  under  cover  of  the  corporation, 
an  action  is  maintainable  by  the 
attorney-general  under  leave  of 
the  court,  to  dissolve  the  corpo- 
ration, although  it  is  a  private  cor- 
poration. People  v  Milk  Excfiange 
{Limited).  565 

See  Contract. 

CONVKKHfON. 

Fraud. 

Malicious  Prosecution. 

Keolioence. 

Specific  Performance. 

Trespass. 


1887  (Chap  320,  Laws  of  1887), 
authorizing  the  board  of  street 
opening  and  improvement,  of  the 
city  of  New  York,  to  locate  and 
lay  out  public  parks,  said  board 
instituted  this  proceeding  to  con- 
demn for  park  purposes,  a  ceme- 
tery belonging  to  Trinity  Church, 
a  religious  corporation.  The  cem- 
etery was  established  in  1801; 
burials  therein  were  only  by  per- 
mits given  by  the  corporation.  It 
was  used  until  1839,  when  an  ordi- 
nance was  passed,  forbidding  in- 
terments in  that  part  of  the  city. 
No  interments  were  made  in  the 
cemetery  thereafter,  but  the  church 
c^red  for  and  kept  it  in  order. 
Held,  that  the  land  was  properly 
condemned.  ji^ 


CHATTEL  MORTGAGE. 

1.  //  9eeftns  that  while,  technically, 
upon  the  execution  of  a  chattel 
mortgage,  a  legal  title  is  vest-ed  in 
the  mortgagee,  subject  to  be  de- 
feated by  performance  of  the  con- 
ditions of  the  mortgage,  practi- 
cally, the  substantial  title  remains 
in  the  mortgagor;  he  may  sell  and 
convey  a  g()od  title  subject  to  the 
mortgage,  and  can  mortgage  it 
subject  to  the  prior  mortgage,  and 
if  the  property  is  taken  from  his 
possession  wrongfully,  even  by  the 
mortgagee,  during  the  time  he  is 
entitled  to  retain  posses^n,  he 
may  maintain  an  action  for  con- 
version against  the  wrong-doer. 
Moore  v.  Prentiss  T.  &  S.  Co.     144 


2.  On  September  21.  1889,  the  owner 
of  certuin  chattels  executed  a  mort- 
gage thereon  to  J.  to  secure  a  debt 
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due  in  twelve  months  from  date. 
On  October  twenty-eighth  there- 
after, said  owner  executed  another 
mortgage  on  the  same  property  to 
plaintiff  to  secure  an  indebtedness 
due  thirty  days  from  date.  Both 
mortgages  contained  a  provision 
that  tlie  mortgagee  should  remain 
in  possession  until  default  in  pay- 
ment. On  November  twelfth,  the 
mortgagor  executed  a  bill  of  sale 
of  tlie  property  to  defendant,  and 
delivered  possession  to  him. 
Plaintiff's  mortgage  not  having 
been  paid,  he  foreclosed  the  same 
by  sjile  at  public  auction,  and  be- 
came the  purchaser  on  December 
thirtieth.  Defendant  having  re- 
fused to  surrender,  plamtiff 
brought  this  action  for  conver- 
sion; it  appeared  that  the  prop- 
erty was  worth  more  I  han  the  sum 
secured  by  both  mortgages;  he 
recovered  a  judgment  for  the 
amount  of  his  mortgage.  Hel<!, 
no  error;  that  upon  default  in  the 
payment  of  plaintiff's  mortgage, 
he  became  vested  with  whatever 
title  the  mortgagor  had,  and  had 
the  right  to  sue  for  a  conversion. 

Id. 

8.  In  February,  1890,  defendant  pro- 
cured J.  to  assign  his  mortgage 
to  R.,  and  then  agreed  with  him 
that  said  mortgage  should  be  con- 
sidered due,  and  that  R.  couJd  fore- 
close the  same;  the  latter  thereupon 
advertised  and  sold  the  property 
at  public  auction  to  defendant. 
Held,  that  defendant  could  not  set 
up  the  title  so  acquired  as  a  de- 
fense; that  the  rights  of  the  parties 
must  be  determined  upon  the  facts 
existing  at  the  commencement  of 
the  action;  also  that  defendant's 
rights  were  fully  protected  by 
limiting  the  recovery  to  the  amount 
of  plaintiff's  mortgage.  Jd. 

4.  Defendant  alleged  in  its  answer 
and  offered  to  prove  that  plaintiff's 
mortgage  was  given  upon  the  parol 
understanding  and  condition  that 
he  would  start  the  mortgagor  in 
business.  It  appeared  that  the 
mortgagor  had,  at  the  time,  gone 
entirely  out  of  business,  and  had 
transferred  all  of  its  machinery 
and  property  to  defendant.  There 
was  no  offer  to  show  that  the  mort- 
gagor ever  requested  plaintiff  to 
comply  with  the  condi\ion.     Held, 


that  the  alleged  agreement  could 
not  be  treated  as  a  condition, 
either  precedent  or  subsequent, 
and  as  an  agreement  it  was  too  in- 
definite to  be  carried  out;  also,  that 
conceding  it  to  be  sufficiently 
definite,  it  could  only  be  enforced 
by  the  mortgagor,  and  no  rights 
under  it  were  transferred,  or  were 
available  to  defendant;  and  so, 
that  the  evidence  was  properly- 
excluded,  /c?. 

CODES. 

See  CoDK  Civil  Pkocedure. 
CoDK  Criminal  I^rocedure. 
Penal  Code. 


CODE  OF  CIVIL  PROCEDURE. 


S  388. 

S  414. 

S  439. 

^  441. 

§  471. 

§    525. 

§    756. 

§    834. 

§    983. 

§    986. 

§  998. 
S  »»7. 
^1023. 
S  1256. 
^  1279. 
^1837. 
§  1536. 
^1638. 
S^  1919. 

§2016. 

§2090. 
§2576. 
§2586. 
§2587. 
Sub.  5, 
§  2759. 
§  3253. 
Sub.  7, 
§3360. 
§3366, 
§  3379. 


//i  re  Duffy.  513 


Crauicr  v.  Crouter,  55 


7/1  t-e  St,  L.  <fe  A.  R.  R.  (>i. 
\  270 

j  McOean  v.  Met.  E.  R.  R, 
I        Co.  9 

j  Pa-tten  v.  U,  L.  db  A.  In*. 
\      Amn.  450 

Danohne  v.  WMtney.  178 
(  Fenniman  v.  F,  <fc  W.  Co. 
\  442 

[  Young  V.  Young.  626 

MeGvUoeh  v.  Dobwn.  114 

Wnmhow  v.  OuMey.  505 

PeapU  V.  F.  R.  R.  C4>.  289 

Kingdand  v.  Murray.  170 

Crouter  v.  Crouter,  55 

Bohn  V.  Hatch.  64 

McCabe  v.  Qoo^ellmt.  89 

j  PeapU  ex  rel.  v.  P.  E.  Ilmim 

i     of  Merey.  207 

People  V.  Meakim.  214 

In  reKingdand  v.  Murray. 
^  170 


People  V.  F.  R.  R.  Co.  239 
}  Rochester  R,  R.  Co.  v.  Rob- 
f     inwn.  242 

\  In  re  St,  L,  d  A,  R,  R  Co. 


270 


CODE  OF  CRIMINAL  PRO- 
CEDURE. 


i   467  [  ^^P^^  ^'  -W5?aA»*m. 


214 


INDEX. 


715. 


COMMISSIONERS  OP   HIGH- 
WAYS. 

See  Highways. 


COMMITMENT. 

1.  'By  the  provisions  of  the  New 
York  ConsolidatioD  Act  (§  1466, 
chap.  410,  Laws  of  1882),  as 
amended  in  1886  (Chap.  353,  Laws 
of  1886),  providing  for  the  com- 
mitting of  females,  under  the  cir- 
cumstances specified,  to  certain 
reformatory  institutions  named, 
the  age'  of  the  female  is  made  a 
fact  materia]  to  the  jurisdiction  of 
a  police  justice  in  proceedings  un- 
der the  act,  and  his  adjudication 
in  this  respect  may  not  be  ques- 
tioned in  collateral  proceedings, 
but  must  control  in  determining 
the  period  of  detention,  unless  re- 
viewed and  corrected  on  appeal  in 
the  proceeding  in  which  the  com- 
mitment is  m^e.  People  ex  rel.  v. 
P.  E,  H.  of  Mercy,  207 

• 

2.  A  commitment  properly  issued  by 
a  justice  in  such  proceedings  has, 
in  habeas  corpus  cases,  all  the  force 
and  effect  given  toafinal  judgment 
of  a  court  of  competent  jurisdic- 
tion under  and  by  the  provisions 
of  the  Code  of  Civil  Procedure. 
(§2016.)  Id. 

• 

8.  The  conclusiveness  in  such  cases 
of  the  determination  of  a  criminal 
court,  as  to  the  existence  of  juris- 
dictional facts,  is  not  limited  to 
those  facts  which  must  appear  be- 
fore the  court  can  take  any  cogniz- 
ance of  the  case,  but  includes  every 
fact  which  the  court  is  authorized 
by  law  to  determine,  and  which  it 
does  determine  in  rendering  the 
judgment  under  which  the  pris- 
oner is  detained.  Id. 

4.  In  proceedings  by  habeas  corpus 
to  procure  the  release  of  a  female 
committed,  under  said  provisions 
of  the  Consolidation  Act,  until  she 
became  of  age,  the  commitment  re- 
cited that  it  had  been  proved  by 
competent  testimony  and  by  the 
confession  of  the  female  that  she 
was,  at  the  date  of  the  commit- 
ment, of  the  age  of  seventeen 
years;  her  discharge  was  asked  for 
on  the  ground  that  she  was  in  fact 


then  nineteen  years  of  age,  and  that 
her  minority  had  terminated. 
Held,  that  the  commitment  was 
conclusive  as  to  her  age  and  could 
not  be  contradicted  in  the  habeas 
corpus  proceedings.  Id. 

5.  Also  held,  that  while  the  commit- 
ment was  defective  in  not  stating 
the  exact  age  of  the  person  com- 
mitted, it  was  not  a  fatal  defect 
under  the  saving  clause  in  the  act 
which  declares  tliat  no  commit- 
ment,  which  recites  the  facts  upou 
which  it  is  based,  shall  be  deemed 
invalid  because  of  "any  imperfec- 
tion or  defect  in  form,"  Id.. 


COMMON  CARRIER. 
See  Railroad  Corpobatioks. 

COMPTROLLER. 

1.  The  comptroller,  in  imposing  a 
tax  upon  a  foreign  corporation, 
under  the  act  providing  for  the 
taxation  of  certain  corporations 
(Chap.  542,  Laws  of  1880,  amended 
by  chap.  361,  Laws  of  1881,  chap, 
151,  Laws  of  1882,  and  chap.  359, 
Laws  of  1885),  ascertained  the 
total  sales  made  by  it  and  the  salea 
made  in  this  state,  and  decided 
that  the  capital  &iock  employeii  in 
the  State  was  in  proportion  to  the 
whole  capital,  as  the  amount  of 
sales  made  here  was  to  the  total 
amount  of  sales.  It  appeared  that 
a  large  part  of  the  sales  made  here 
was  by  sample,  the  goods  being 
delivered  to  the  purchaser  direct 
from  the  manufactory  of  the  cor- 
poration in  another  state.  //<W, 
that  sales  so  made  did  not  n^pre- 
sent  capital  employed  in  this  state, 
and  that  the  basis  so  adopted  was 
erroneous.  People  ex  rel.  v.  Wertiple. 

32a 

2.  There  is  no  limitation  as  to  the 
time  in  which  a  corporation  may 
apply  to  the  comptroller  for  the 
revision  of  a  tax  levied  upon  ft, 
under  the  provision  of  the  act  pro- 
viding for  the  taxation  of  certain 
corporations  (§  19.  chap.  542.  Law* 
of  1880),  as  amended  in  1889  (chap. 
468,  I^ws  of  1889),  which  author- 
izes that  oflficer  to  revise  and  rend- 
just  tax  accounts  against  corixK 
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rations  theretofore  settled.    People 
I'x  rcl.  V.  Wemple.  617 

8  No  j)ower  is  conferred  upon  the 
comptroller  by  said  act,  or  upon 
the  court  in  reviewing  his  decision 
as  authorized  by  it  (j^  20),  to  direct 
the  refunding  of  any  tax  paid  into 
the  state  treasury  pursuant  to  the 
act.  All  that  the  comptroller  may 
do  is  to  resettle  the  account  and 
charge  or  credit  to  the  corporation, 
as  the  case  may  re([uire,  the  dif 
ference,  if  any,  resulting  from  the 
revision  "upon  the  current  ac- 
count." Id, 

4.  Upon  review  by  the  court  it  may 
give  no  judgment  that  the  comp- 
troller might  not  have  given.    Jd. 

5.  It  ttrems  that  in  case  the  corpo- 
ration is  not  liable  to  taxation,  and 
so.  has  no  account  with  the  comp- 
troller, it  is  for  the  legislature  to 
carry  out  the  decision  of  the  comp- 
troller or  the  court  by  making  an 
appropriation  to  refund  the  illegal 
tax.  Id, 

CONFLICT  OF  LAWS. 

The  effect  which  a  judgment  of  di- 
vorce, granted  in  another  8tat«, 
has  upon  the  lands  of  the  husband 
in  this  state  is  to  be  determined, 
not  by  its  laws,  but  by  the  laws  of 
this  state.     Van  Cknf  v.  Burns, 

540 

CONSIDERATION. 

Plaintiffs  constructed  a  certain  ma- 
chine for  B.,  which  they  delivere^l 
without  requiring  payment  of  a 
balance  due  for  their  work.  The 
machine  did  not  work  successfully 
and  was  returned  to  plaintiffs  to 
make  some  alterations  therein. 
This  they  agreed  to  do  and  did  do 
upon  defendant's  promise  to  pay 
their  charges  therefor,  which  he 
did.  Upon  plaintiffs'  threatening 
to  retain  possession  of  the  machine 
unless  the  original  indebtedness 
was  paid,  defendant  promised 
orally  to  pay  the  same  and  the  ma- 
chine was  shipped  to  him  with  the 
consent  of  B.  In  an  action  upon 
the  promi.se,  hrld,  that  it  was  with- 
out consideration,  and  plaintiffs 
were  not  entitled  to  recover;  that 
tliey  lost  their  primary  lien  by  de- 


livery and  acquired  no  new  one  br 
reason  of  the  alterations  which 
were  paid  for;  and  so,  that  their 
refusal  to  surrender  possession  was 
a  wrong,  and  such  surrender  fur- 
nished no  consideration.  ToUiuni 
v.  Pouxn,  460 


CONSTITLT'IONAL  LAW. 

As  to  whether  the  legislature  has 
power  to  deprive  the  owner  of  his 
legal  right  to  seek  redress  and  to 
authorize  a  railroad  company, 
having  no  title,  and  whose  entry 
and  pos.se.ssion  is  that  of  a  tres- 

{)asser,  to  continue  in  possession  of 
ands,  pending  condemnation  pro- 
ceedings, qucere.  In  re  St,  L.  dt 
A.  R.  It.  Co,  270 


CONSTRUCTION. 

1.  While  circumstances  surrounding 
the  testator  at  the  time  of  making 
a  will  may,  where  the  language  of 
the  will  is  of  doubtful  import,  be 
proved  for  the  purpose  of  arriving 
at  the  testator's  intent,  the  intent 
then  existing,  when  ascertained, 
must  have  effect,  and  may  not  be 
varied  by  after-occurring  events, 
and  so,  circumstances  occurring 
after  the  execution  of  the  will, 
and  which  could  not  have  been 
within  the  contemplation  of  the 
testator  at  that  time,  may  not  be 
availed  of  as  showing  a  different 
intent.     Morris  v.  Sickly,  456 

3.  Whether  words  in  a  will  attached 
to  a  gift,  explaining  the  d^ign  of 
the  testator  m  respect  to  iX&  use  or 
disposition,  constitute  a  limitation, 
or  are  to  be  regarded  as  advisory 
or  recommendatory  only,  depends 
upon  the  intention  of  the  testator 
as  ascertained  from  a  considera- 
tion of  all  the  provisions  of  the 
will  bearing  upon  the  subject. 
Riker  v.  Leo.  619 

3.  Where  the  words  used  in  the 
charter  of  a  corporation  defining 
its  powers  have  a  common  ana 
well  understood  meaning,  and  are 
free  from  ambiguity  and  doubt, 
they  may  not  be  enlarged  so  as  to 
embrace  other  subjects,  by  or  in 
view  of  the  tenets  of  any  sect  or 
the  personal  belief  of  the  incorpo- 
ratora.  Id. 
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4.  Wliere  evidence  relied  upon  to 
establish  a  fraudulent  intent  does 
not  necessarily  lead  to  that  conclu- 
sion, but  is  equally  as  consistent 
with  innocence  as  with  wrong- 
doing, that  construction  must  be 
given  to  it  wliich  will  exonerate 
the  party  from  the  intent  charged. 
Constant  v.  University  of  RtKlieMer. 

640 

CONTRACT. 

1.  The  parties  entered  in  to  aeon  tract 
by  which  plaintiff  agreed  to  per- 
form the  work  and  furnish  the  ma- 
t|rials  in  making  certain  repairs 
and  alterations  upon  defendant's 
house,  for  a  sum  specified,  which 
the  contract  stated  was  to  be  paid 
In  installments,  each  of  a  specified 
amount,  "provided  that  in  each 
case  the  architect  shall  certify  in 
writing  that  all  the  work,  upon  the 
performance  of  which  the  payment 
18  to  become  due,  has  been  done  to 
his  satisfaction."    The  date  whcp 

-  the  contract  was  to  be  completed 
was  stated,  but  neither  the  time 
when,  nor  the  contingency  upon 
which  the  several  installments  be- 
came due,  was  expressly  stated, 
except  that  the  last  was  to  be  paid 
at  the  date  specified  for  the  com- 
pletion of  the  contract,  if  it  was 
then  fully  performed.  In  an 
action  to*  recover  for  the  work 
done  and  materials  furnished, 
held^  that  the  installments  became 
due,  respectively,  when  such  pro- 
portion of  the  work  was  performed 
as  the  particular  installment  bore 
to  the  whole  contract  price. 
Wnght  V.  Reiiscns,  298 

5.  The  contract  contained  a  provi- 
sion authorizing  defendant  to  ter- 
minate it  in  case  the  architect 
should  certify  that  plaintiff  had 
neglected  or  refused  to  perform. 
The  contract  was  not  completed 
within  the  time  specified,  and  the 
architect  having  made  the  certifi- 
cate, defendant  notified  plaintiff 
thereof,  and  that  he  proposed  to 
complete  the  work  himself.  It 
appeared  that  after  plaintiff  had 
so  far  performed  as  to  entitle  him 
to  the  payment  of  the  first  two 
installments,  defendant  paid  a  por- 
tion thereof,  but  refused  to  pay  the 
balance,  claiming  them  not  to  be 
due  until  the  completion  of  the 


work,  and  the  architect  refused  to 
ffive  a  certificate  that  they  were 
one.  The  referee  found  that 
these  refusals  were  unreasonable, 
that  thereby  plaintiff  was  greatly 
impeded  and  delayed  in  the  per^ 
formance  of  the  work,  and  that 
the  failure  to  complete  perform- 
ance within  the  time  stipulated 
was  attributable  to  sucl>  refusal. 
Held,  that  defendant,  having  failed 
to  perform  on  his  part,  was  not  in 
a  position  to  terminate  the  con- 
tract;  that  plain  tiff  *s  failure  was 
excused  and  he  was  entitled  to 
recover  the  value  of  the  work  done 
and  materials  furnished.  Jd, 

3.  T.,  a  carpenter,  and  B.,  a  mason, 
made  separate  bids  upon  separate 
proposals  for  the  mason  and  car- 
penter-w6rk  upon  a  house  for  S 
Their  bids  were  accepted  and  a 
joint  contract  was  entered  into 
between  them  and  S. ;  there  being, 
however,  as  between  the  contract- 
ors, no  community  of  interest. 
During  the  progress  of  the  work. 
T.  bought  luml^r  of  the  plaintiffs, 
which  was  sold  to  him  with 
knowledge  on  their  part  that  it 
was  to  be  used  in  the  construction 
of  the  house  and  it  was  so  used 
with  the  assent  of  B.  Plaintiffs 
not  having  been  paid  filed  a  me- 
chanic's lien.    In  an  action  to  fore- 

*  close  the  same,  it  appeared  that 
there  was  a  balance  unpaid  on  the 
contract  which  belonged  equally 
to  T.  and  B.,  all  of  which  would 
be  required  to  pay  plaintiffs'  claim. 
The  judgment  awarded  to  plain- 
tiffs the  whole  of  this  balance. 
Held,  no  error;  that  although  B. 
and  T.  were  not  partners  \n  the 
contract,  the  lumber,  having  been 
furnished  with  the  assent  of  botli, 
plaintiffs  acquii-ed  a  lien  for  the 
amount  of  their  debt  upon  the 
whole  unpaid  portion  of  the  con- 
tract price.  (§  1,  chap.  342,  Laws 
of  1885.)     PeU  V.  Baur.  877 

4.  Plaintiffs  constructed  a  certain 
machine  for  B.,  which  they  deliv- 
ered without  requiring  payment 
of  a  balance  due  for*  their  work. 
The  machine  did  not  work  suc- 
cessfully and  was  returned  to 
plaintiffs  to  make  some  alterations 
therein.  This  they  agreeii  to  do 
and  did  do  upon  defendant's  prom- 
ise to  pay  their  charges  therefor,. 
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which  he  did.  Upon  plaintiffs* 
threatening  to  retain  possession  of 
the  machine  unless  the  original 
indebtedness  was  paid,  defendant 
promised  orally  to  pay  the  same 
and  the  machme  was  shipped  to 
him  with  the  consent  of  B.  In  an 
action  upon  tlie  promise,  lield,  that 
it  was  without  consideration  and 
plaintiffs  were  not  entitled  to  re- 
cover; that  they  lost  their  primary 
lien  by  delivery  and  acquired  no 
new  one  by  reason  of  the  altera- 
tions which  were  paid  for;  and  so 
that  their  refusal  to  surrender  pos- 
session was  a  wrong,  and  such 
surrender  furnished  no  considera- 
tion; that  the  shipment  to  defend- 
ant was  a  delivery  to  B.,  and  the 
former  obtained  no  right  or  inter- 
est in  the  property  as  the  result  of 
tfte  delivery.     TMurst  v,  I^moers. 

460 

5.  A  publisher,  while  publishing  the 
works  of  an  author  under  his  li- 
cense and  permission  and  under 
an  agreement  upon  the  part  of  the 
former  to  pay  a  royalty,  may  not 
question  the  author's  right  to  con- 
trol the  publication,  this  may  only 
be  done  after  a  surrender  or  a 
withdrawal  of  the  license,  and 
until  the  contract  is  abrogated  he 
may  publish  in  no  other  way  under 
it,     Saltvs  v.  Befford  Co.  499 

Wltere   contract    bttineen    the 


mortgagee  and  'mortgagor  of  c/iattels 
may  only  he  enforced  by  tlu.  iatter,  and 
tJve  dssigTiee  of  t/ie  c/iatteU  may  claim 
jfio  rights  under  it, 
/See  Moore  v,  P,  T  d  S.  Co,      144 

See  Insurance  (Accident), 
Insurance  (Fire), 
Insurance  (Life), 
Lien. 
Specific  PERFORauLNCfi, 


CONVERSION. 

1.  It  seems  that  while,  technically, 
upon  the  execution  of  a  chattel 
mortgage,  a  legal  title  is  vested  in 
the  mortgagee,  subject  to  be  de- 
feated by  performance  of  the  con- 
ditions of  the  mortgage,  practi- 
cally, the  substantial  title  remains 
.in  the  mortgagor;  he  may  sell  and 


convey  a  good  title  subject  to  the 
mortgage,  and  can  mortgage  it 
subject  to  the  prior  mortgage,  and 
if  the  property  is  taken  from  his 
possession  wrongfully,  even  by 
the  mortgagee,  during  the  time  he 
is  entitled  to  retain  possession,  he 
may  maintain  an  action  for  con- 
version againt  the  wrong-doer. 
Moore  v.  Prentiss  T.  &  S.  Co.     144 

2.  On  September  21, 1889,  the  owner 
of  certain  chattels  executed  a 
mortgage  thereon  to  J.  to  secure 
a  debt  due  in  twelve  months  from 
date.  •  On  October  twenty-eighth 
thereafter,  said  owner  executed 
another  mortgage  on  the  slame 
property  to  plaintiff  to  secure  an 
indebtedness  due  thirty  days  from 
date.  Both  mortgages  contained 
a  provision  that  the  mortgagee 
should  remain  in  possession  until 
default  in  payment.  On  Novem- 
ber twelfth,  the  mortgagor  sc- 
ented a  bill  of  sale  of  the  property 
to  defendant,  and  delivered  posses- 
sion to  him.  Plaintiff's  mortgage 
not  having  been  paid,  he  foreclosed 
the  same  by  sale  at  public  auction, 
and  became  the  purchaser  on  De- 
cember thirtietli.  Defendant  hay- 
ing refused  to  surrender,  plaintiff 
brought  this  action  for  con  version; 
it  appeared  that  the  property  was 
worth  more  than  the  sum  secured 
by  both  mortgages;  he  recovered 
a  judgment  for  the  amount  of  his 
mortgage.  HM^  no  error;  that 
upon  default  in  the  payment  of 
plaintiff's  mortgage,  he  became 
vested  with  whatever  title  the 
mortgagor  had,  and  had  the  right 
to  sue  for  a  conversion.  Id. 

3.  Plaintiff  pledged  to  defendant 
certain  bonds  as  security  for  a  loan 
under  an  agreement  to  the  effect 
that  in  case  of  default  in  payment 
at  the  time  specified  defendant 
might  sell  the  securities  ''  in  such 
manner  as  they,  in  their  discretion 
may  deem  proper,  without  notice." 
The  loan  not  having  been  paid  at 
maturity  defendant  sold  the  bonds 
without  notice  to  plaintiff.  In  an 
action  to  recover  damages  for  an 
alleged  unlawful  conversion,  held, 
that  in  the  absence  of  evidence 
showing  a  modification  of  the 
agreement,  plaintiff  was  not  enti- 
tled to  recover.  WiUiami  v.  U.  S. 
Trust  Co.  660 
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CONVICTION. 

A  removal  of  a  public  officer  is  not 
a  punishment  for  a  crime,  unless  it 
is  a  removal  in  consequence  of  a 
conviction,  and  a  determination  in 
a  civil  proceeding,  removing  an 
officer  for  neglect  or  malfeasance 
in  office,  is  not  a  conviction.  People 
V,  Meakim.  214 


CORPORATIONS. 

1.  The  assets  of  a  corporation  are  a 
trust  fund  for  the  payment  of  its 
debts,  upon  which  its  creditors 
liave  an  equitable  lien,  both  as 
against  the  stockholder  and  all 
transferees,  except  those  purchas- 
ing in  good  faith  and  for  value. 
Chle  y.  Millerton  Iron  Co,  164 

2.  A  transfer  by  a  corporation  of  all 
its  property  and  effects,  which  has 

.  the  effect  of  terminating  the  regu- 
lar business  of  the  corporation, 
and  was  made  and  accepted  by  the 
transferee  with  that  purpose,  is 
illegal  as  against  creditors  of  the 
corporation.  Id. 

3.  In  an  action  to  set  aside  such  a 
transfer,  to  sequester  tlie  property, 
and  to  have  a  receiver  appointed, 
it  appeared  that  the  transfer  was 
made,  without,  consideration,  ex- 
cept the  assumption  of  the  debts 
of  the  transferer,  to  another  cor- 
poration, having  the  same  stock- 
holders and  officers,  and  which, 
before  the  transfer,  conducted  the 
business  of  the  transferer.  The 
transferee  immediately  executed  a 
mortgage  covering  its  own  prop- 
erty and  that  thus  transferred.  It 
was  urged  as  a  defense  that  the 
transaction  was  a  practical  consoli- 
dation of  the  two  companies.  Held, 
untenable;  that  a  consolidation 
could  only  be  effected  under  the 
permission  and  safeguards  of  thfe 
statute.  Id. 

4.  Also  held,  it  was  no  answer  that 
the  creditor  was  not  harmed  by  a 
chanj^e  of  the  debtor;  that  he 
could  not  be  forced  to  make  such  a 
change  against  his  will;  also  that 
he  was  in  fact  harmed  by  the 
mortgaging  of  the  property.    Id. 


5.  Tiie  prohibition  of  the  statute  (1 
R.  S.  603,  g  4)  against  a  transfer 
by  a  corporation  in  contemplation 
o!  insolvency  is  not  limited  to 
cases  where  payment  of  some  obli- 
gation of  the  corporation  has  pre- 
viously been  refused.  Id. 

m 

6.  Where  the  parties  to  such  a  trans- 
fer know  that  its  necessary  effect 
will  be  to  make  the  corporation 
unable  to  pay  its  debts,  they 
will  be  held  to  Itave  intended  that 
consequence  of  their  acts,  and  the 
transfer  is  illegal.  Id. ' 

7.  It  appeared  that  under  the  judg- 
ment in  an  action  subsequently 
commenced  by  one  of  the  defena- 
ants,  a  receiver  of  said  property 
had  been  appointed;  this  appoint- 
ment was  made  without  notice  to 
the  attorney-general,  as  required 
by  the  statute  (Chap.  378,  Laws 
of  1883).  Held,  that  the  j  udgment 
and  such  appointment  were  not  a 
bar  to  this  action.  Id. 

8.  In  an  action  to  compel  defendant 
to  issue  to  plaintiff  a  certificate  for 
1,050  shares  of  its  capital  stock, 
these  facts  appeared:  Plaintiff,  in 
1882.  subscribed  for  2,100  shares 
of  the  stock  of  the  P.  &  N.  Y.  R. 
R.  Co.,  a  Pennsylvania  corpora- 
tion, paying  ten  per  cent  of  the 
amount  of  the  stock.  In  1887, 
under  a  statute  of  Pennsylvania, 
that  company  was  merged  in  and 
consolidated  with  defendant,  an- 
other corporation  of  that  state,  it 
agreeing  that  each  stockholder  of 
the  former  company,  upon  surren- 
der of  any  evidence  he  might  have 
by  certiticate  or  otherwise  of  his 
right  to  stock,  and,  if  he  had  none, 
then,  upon  due  demand,  should  be 
entitled  to  a  certificate  of  its  capi- 
tal stock  in  the  proportion  of  one 
share  for  two  of  the  former  com- 
pany. Held,  that  the  complaint 
was  properly  dismissed;  that  plain- 
tiff could  not  maintain  any  action 
against  defendant  that  it  could 
not  maintain  against  the  P.  &  N. 
Y.  R.  R.  Co.;  and  so,  was  not  en- 
titled to  a  certificate  of  full-paid 
stock  upon  which  he  had  paid  but 
ten  per  cent.  Babcock  v.  8.  d  L. 
V.  R  R.  Co.  420 

9.  .Where  the  words    used    in    the 
charter  of  a  corporation  defining 
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its  powers  have  a  common  and  well 
understood  meaning,  and  are  free 
from  ambiguity  and  doubt,  they 
may  not  be  enlarge<l  so  as  to  em- 
brace other  subjects,  by  or  in  view 
of  the  tenets  of  any  sect  or  the 
personal  belief  of  the  incorpora- 
tors.    Riker  V.  Jjio.  519 

10.  Where  it  appears  tliat  a  corpora- 
tion has  never  exercised  its  powers 
or  franchises  and  that  such  non- 
user  is  willful  and  without  justi- 
fication; also,  that  itsofiicers  have 
conspired  to  do  other  and  illegal 
acts  undercover  of  the  corporation , 
an  action  is  maintainable  by  the 
attorney-general  under  leave  of  the 
court  to  dissolve  the  corporation, 
although  it  is  a  private  corpora- 
tion. People  V.  Milk  Exclutnge 
(Limited).  565 

11.  There  is  no  limitation  as  to  the 
time  in  which  a  corporation  may 
apply  to  the  comptroller  for  a  re- 
vision of  a  tax  levied  upon  it,  under 
the  provision  of  the  act  providing 
for  the  taxation  of  certain  cor- 
porations (§  19,  chap.  542,  Laws  of 
1880).  as  amended  in  1889  (Chap. 
463.  Laws  of  1889),  which  author- 
izes that  officer  to  revise  and  read- 
just tax  accounts  against  corpora- 
tions theretofore  settled.  PeojUe 
ex  rel.  v.  Wemple.  617 

12.  No  power  is  conferred  upon 
the  comptroller  by  said  act,  or 
upon  the  court  in  reviewing  his 
decision  as  authorized  by  it  (^  20), 
to  direct  the  refunding  of  any  tax 
paid  into  the  8tat«  treasury  pursu- 
ant to  the  act.  All  that  the  comp- 
troller may  do  is  to  resettle  the 
account  and  charge  or  credit  to 

•  the  corporation,  as  the  case  may 
require,  the  difference,  if  any,  re- 
sulting from  the  revision  **  upon 
the  current  account."  Id. 

13.  Upon  review  by  the  court  it  may 
give  no  judgment  that  the  comp- 
troller might  not  have  given.    Id. 

14.  Tt  aeeim  that  in  case  the  corpora- 
tion is  not  liable  to  taxation  and 
so,  has  no  account  with  the  comp- 
troller, it  is  for  the  legislature  to 
carry  out  the  decision  of  the  comp- 
troller or  the  court  by  making  an 


appropriation  to  refund  the  illegal 
tax.  I<i- 

8ee  FoiiEiGN  Corporations. 
Insolvent  Corporations. 
Insurance  (Accident). 
Insurance  (Fire). 
Insurance  (Lipe). 
Municipal  Corporations. 
Pl.ank-road  Companies. 
Railroad  Corporations, 
Stockholders. 
Water-works  Companies. 


COSTS. 

1.  In  an  action  brought  to  recover 
the  unpaid  interest  on  certain 
bonds,  an  extra  allowance  was 
granted,  computed  upon  the 
amount  of  the  bonds.  Held,  error; 
that  it  should  have  been  computed 
upon  the  interest  recovered.  Hoag 
V.  Town  of  Greenwich.  152 

2.  An  extra  allowance  of  costs  may 
not  be  granted  in  a  controversy 
submitt^  upon  an  agreed  case, 
under  the  Code  of  Civil  Procedure 
(^  1279).  People  v.  FitcJdmrg  R. 
R.  Co.  238 

8.  The  provisions  of  said  Code 
(§^  3253),  permitting  any  extra  al- 
lowance of  costs  m  '"a  ditficult 
and  extraordinary  case,  where  a 
defense  has  been  interposed."  ap 
plies  only  to  actions  commenced  in 
the  ordmary  way,  in  which  an 
answer  or  demurrer  has  been  in- 
terposed, and  refers  to  proceed^ 
ings  in  an  action  in  those  courts 
which  ordinarily  exercise  original 
jurisdiction,  and  not  to  proceed- 
ings in  an  appellate  court.  Id. 


COUNTER-CLAIM. 

A  lease  of  mill  premises,  fixtures  and 
appurtenances  contained  a  cove- 
nant  on  the  part  of  the  lessees  that 
they  would,  at  their  own  expense, 
keep  the  property  in  good  repair 
and  condition,  and  at  the  end  of 
the  term  surrender  it  in  as  gcK>d 
condition  as  reasonable  use  and 
wear  thereof  would  permit;  then 
followed  this  provision:  *'  It  being 
understood  that  the  said  premises 
shall  be  in  good  repair  before  any 
entry  "  by  the  lessees.    In  an  ao- 
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tion  by  the  lessor  for  an  alleged 
breach  of  said  covenant,  lieUi,  tliat 
the  provision  was  in  effect  a  cove- 
nant on  the  part  of  the  lessor  to 
gut  the  premises  in  good  repair 
efore  the  commencement  of  the 
terra,  the  lessees  covenanting  to 
keep  them  in  repair  thereafter;  and 
it  appearing  tliat  the  lessees  en- 
tered under  an  agreement  that 
they  should  make  tlie  repairs 
stipulated  to  be  made  by  the 
lessor,  he  to  pay  the  expenses  in- 
curred, that  they  were  entitled  to 
be  allowed  as  a  counter-claim  the 
amount  so  expended.  McVxiUoch 
Y.  Dob^on,  114 


COURT  OF  APPEALS. 


See  Appeal. 


COVENANT. 

1.  In  an  action  for  breach  of  a  cove- 
nant of  quiet  enjoyment  in  a  deed 
of  a  village  lot,  it  appeared  that 
plaintiff  was  evicted  from  a  strip 
of  the  lot  which  had  been  prior  to 
the  conveyance  dedicated  by  a  for- 
mer owner  to  the  public  use  as  a 
street.  Plaintiff  was  allowed  to 
prove,  under  objection  and  excep- 
tion, as  his  measure  of  damages 
the  fee  value  of  the  strip  taken. 
Held,  error;  as  the  damages  law- 
fully recoverable  in  such  case  can- 
not exceed  the  eviction,  and  plain- 
tiff had  not  thereby  been  deprived 
of  his  fee,  a  public  easement  simply 
having  been  taken.  Hymes  v. 
Esty,  342 

2.  The  proper  measure  of  damages 
in  such  case  is  the  depreciation  in 
value,  if  any,  of  the  lot  at  the  time 
of  the  eviction,  caused  bv  the  ex- 
istence of  the  easement  with  inter- 
est from  that  time,  and  plaintiff's 
costs  in  the  action  which  resulted 
in  the  eviction.  Id, 


CRIMINAL  TRLiL. 

1.  Upon  a  motion  in  arrest  of  judg- 
ment in  a  criminal  action,  the  only 
objections  which  the  defendant 
may  take  are  to  the  jurisdiction 
of  the  court  over  the  subject  of  the 
indictment,    and    that    the    facts 


stated  do  not  constitute  a  crime, 
(Code  Crim.  Pro.  §§  881,  467.) 
People  V.  Meakim,  214 

2.  To  sustain  an  indictment  under 
the  provision  of  the  Penal  Code 
(§  294),  which  provides  that  "a 
person  who,  with  intent  thereby 
to  procure  the  miscarriage  of  a 
woman,  unless  the  same  is  neces- 
sary to  preserve  the  life  of  the  wo- 
man, *  *  *  advises  or  causes 
a  woman  to  take  any  medicine, 
drug  or  substance,  *  *  *  is 
guilty  of  abortion,"  etc.,  it  is  not 
sutlicient  to  show  merely  that 
advice  was  given  by  the  accused; 
it  must  appear  that  the  advice  was 
acted  upon.     People  v.  Plielps,  267 

8.  Upon  tlie  trial  of  an  indictment 
charging  defendant  with  grand 
larceny  in  the  first  degree,  in  steal- 
inff  8,250  bushels  of  wheat,  the 
evidence  on  the  part  of  the  prose- 
cution tended  to  show  these  facts: 
Defendant  was  a  manager  and 
director  in  each  of  three  elevating 
companies  engaged  in  receiving 
and  storing  grain  for  others;  theso 
companies  had  associated  them- 
selves together  in  a  common  busi- 
ness, of  which  the  defendant  wb3 
the  general  manager;  as  such  lie 
caused  wheat  to  be  transferred 
from  one  elevator  to  another  with- 
out the  usual  and  competent 
authority  and  without  any  entry 
of  the  removal  being  made  in  the 
books  of  the  elevator  from  whence 
the  wheat  was  taken,  and  he  caused 
the  accounts  to  be  confused  and 
falsified  so  as  to  conceal  his  action; 
he  then  sold  a  quantity  of  the 
wheat  from  the  elevator  to  which 
the  transfer  was  made.  The  short- 
age  resulting  from  the  removal 
was,  through  his  indirect  sugges- 
tion and  with  his  assent,  concealed 
by  a  fraudulent  weighing  of  the 
grain  remaining  in  the  elevator 
from  whence  the  wheat  was  taken. 
A  verdict  of  guilty  was  rendered. 
Heldy  no  error;  that  the  elevator 
companies  were  bailees  and  it  was 
their  duty  to  keep  and  not  sell 
the  grain  and  to  deliver  it  in  specie 
and  not  its  avails;  that  while  the 
grain  was  in  the  custody  and  con- 
trol of  the  elevator  companies,  de- 
fendant, as  their  agent,  had  the 
actual  and  effective  possession,  cus- 
tody and  control  of  it,  within  the 
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meaning  of  the  provisions  of  the 
Penal  Code  (§  528,  subd.  2)  definmg 
larceny,  and  so,  by  the  appropria- 
tion thereof  he  committed  the 
crime  charged.  People  v.  Sfierman. 

349 

4.  Also  Jieldf  it  was  no  defense  that 
the  proceeds  of  the  sales  made  by 
defendant  went  into  his  banli  ac- 
count as  manager  of  the  associated 
elevators  and  were  applied  by  him 
upon  its  liabilities.  Id. 

5.  The  evidence  showing  the  false 
weighing  of  the  wheat  was  re- 
ceived on  the  trial  under  objection 
and  exception.  The  judge  sub- 
mitted to  the  jury  the  question 
as  to  whether  from  the  fact  of  the 
employes  assisting  in  covering  up 
the  shortage  the  inference  was  per- 
missible that  they  were  instructed 
to  commit  the  fraud  by  defendant. 
Held,  no  error.  Id. 

6.  K.,  the  superintendent  of  one  of 
the  elevators  under  defendant's 
charge,  was  called  as  a  witness  by 
the  prosecution,  and  in  his  testi- 
mony manifested  a  disposition  to 
favor  defendant  and  keep  back  or 
soften  injurious  facts.  No  attempt 
was  made  to  impeach  him,  but  the 
prosecution  was  allowed  to  refresh 
his  recollection  by  recalling  to  his 
mind  the  testimony  he  had  given 
before  the  grand  jury  and  was 
permitted  to  ask  him  leading  ques- 
tions. Held,  no  error;  that  the 
matter  was  in  the  discretion  of  the 
court.  Id. 

7.  Upon  the  trial  of  an  indictment 
for  grand  larceny,  the  court,  after 
charging  that  the  defendant  was 
presumS  to  be  innocent  until  the 
contrary  was  proved,  and,  in  case 
of  a  reasonable  doubt  that  he  was 
entitled  to  an  acquittal,  at  the  re- 
quest of  the  defendant's  counsel 
charged,  in  substance,  that  proof 
of  good  character  in  a  doubtful 
case  would  turn  the  scale  and  that 
it  will  outweij^h  evidence  which 
might  otherwise  appear  conclu- 
sive. The  court  then  charged  at 
the  request  of  the  prosecution  that 
if  the  crime  charged  had  been 
proved  to  the  satisfaction  of  the 
jury  beyond  a  reasonable  doubt, 
any  good  character  of  the  defense 
would  not  avail.    HM,  no  error; 


that  the  charge  did  not  remove 
from  the  consideration  of  the  jury 
evidence  of  good  character.  Pieajle 
V.  8v>eeney.  609 

8.  Upon  the  trial  of  an  indictment 
for  arson  it  appeared  that  the 
btiilding  set  on  ilre  was  in  a  block 
with  four  others,  all  of  which  were 
connected,  but  occupied  by  dif- 
ferent families.  The  prosecution 
was  permitted  to  prove,  under  ob- 
jection and  exception,  the  location 
and  occupancy  of  the  other  build- 
ings. Ileld,  no  error;  that  this 
evidence  was  competent  for  the 
purpose  of  describing  the  theatre 
of  the  crime  and  the  conditions 
and  circumstances  surrounding  it. 
People  V.  Casstdy.  612 

0.  A  map  of  the  building  set  on  fire 
and  of  the  adjacent  and  surround- 
ing premises  was  also  put  in  evi- 
dence  by  the  prosecution,  under 
objecti'^n  and  exception.  Ileld,  no 
error.  Id. 

10.  The  defendant,  while  under  ar- 
rest, in  the  presence  of  several 
persons,  made  confessions  to  the 
inspector  of  the  police  force  in  the 
city  of  New  York,  where  the  fire 
occurred.  The  latter  and  others 
present  swore  that  the  confessions 
were  voluntarily  made.  Defend- 
ant swore  they  were  made  "  under 
the  influence  of  fear,  produced  by 
threats."  The  jury  was  instructed 
to  disregard  them,  if  so  obtained. 
Taese  confessions  were  the  main 
evidence  connecting  defendant 
with  the  crime.  A  verdict  of 
guilty  was  rendered.  Held,  Uiat 
the  evidence  was  properly  received, 
as  the  jury  must  have  found  the 
confessions  to  have  been  volun- 
tarjly  made;  and  that  they  were 
sufficient  to  establish  defendant's 
guilt.  Id. 

11.  A  letter  written  by  defendant, 
while  under  arrest,  to  his  mother, 
which  contained  statements  tend- 
ing to  show  his  guilt,  was  received 
in  evidence,  under  objection  and 
exception.    Heldt  no  error.       Id. 


DAMAGES. 

1.  In  an  action  to  restrain  the  opera- 
tion and  maintenance  of  defend- 
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ants'  elevated  railroad  on  a  street 
in  front  of  plaintiff's  premises  and 
to  recover  damages,  it  appeared 
that  plaintiff  owned  the  fee  of  half 
the  street;  that  after  issue  was 
joined,  he  conveyed  the  premises, 
reserving,  however,  all  damages 
to  said  property  "caused  or  to  be 
caused  by  the  present,  past  or 
future  maintenance  and  operation" 
of  the  railway  on  said  street;  also 
"all  the  fee  and  easement "  in  said 
street  *  *  heretofore  or  hereafter  oc- 
cupied and  invaded  "  by  said  road. 
The  judgment  awarded  damages 
for  past  injuries  and  also  restrained 
the  operation  of  the  railroad  until 
defendant  paid  the  fee  damages  as 
fixed.  Ileld^  no  error;  that  as 
plaintiff  had  retained  the  title  to 
the  rights  and  easements  appro- 
priated and  also  to  the  fee  of  the 
street,  he  was  entitled  to  prevent- 
ive relief,  and  the  court,  as  a  court 
of  equity  thus  having  jurisdiction 
for  this  purpose,  had  power  to 
award  the  past  damages.  Me  Qea  n 
V.  Met.  E.  R,  li.  Co.  609 

2.  There  were  no  separate  findings 
as  to  the  permanent  damages  to 
the  fee  of  the  street  and  to  the 
property  conveyed  by  plaintiff. 
Held,  as  the  ri^ht  to  damages  to 
both  remained  m  the  same  person, 
separate  findings  were  unneces- 
sary; that  as  equity  would  not 
permit  defendant  to  maintain  its 
structure  without  paying  the  dam- 
ages to  the  adjacent  property,  and 
as  plaintiff's  grantee  was  estopped 
by  the  reservations  in  his  deed 
from  claiming  any  part  thereof, 
its  recovery  here  was  proper.    Id. 

8.  The  owner  of  land  bounded  upon 
a  navigable  river  has  property 
rights  therein,  i,  e.,  the  right  of 
access  to  the  navigable  part  of  the 
stream  and  the  right  to  construct 
a  landing  or  wharf,  and  where  a 
railroad  company,  although  acting 
under  legislative  authority,  has 
constructed  its  road  across  the 
water  front  of  such  owner  and 
thus  has  deprived  him  of  access 
to  the  navigable  part  of  the  stream, 
unless  he  has  granted  the  right  or 
it  has  been  obtained  by  eminent 
domain,  he  is  entitled  to  recover 
his  damages.  Runuey  v.  JV.  F.  <£ 
-y.  E.  H,R.Co.        .  79 


4.  The  proper  measure  of  damages 
in  such  case  is  the  diminished 
rental  or  usable  value  of  the  prop- 
erty for  the  purpose  it  was  used 
for  before  the  building  of  defend- 
ant's road;  not  what  it  would  have 
been  if  the  land  had  been  put  to 
some  other  use  or  other  structures 
had  been  placed  upon  it.  Id. 

5.  In  an  action  by  plaintiffs,  who 
were  the  owners  of  certain  uplands 
on  the  Hudson  river,  to  recover 
damages  sustained  by  the  con- 
struction by  defendant  in  1880  of 
a  railroad  across  their  water  front, 
which  cut  off  their  access  to  the 
water,  it  appeared  that  the  lands 
under  water  in  front  of  plaintiffs' 
premises  were  not  granted  to  them 
until  in  March,  1885.  Held,  that 
plaintiffs'  right  to  recover  was  not 
confined  to  the  period  since  such 
grant;  but  that  they  were  entitled 
to  damages  for  interference  with 
their  prior  property  rights  in  the 
stream  as  riparian  owners.         Id. 

6.  Plaintiffs'  premises  had  formerly 
been  used  as  a  brick  yard,  and  the 
river  front  for  shipping  brick  and 
other  purposes  connected  with 
brick  making.  Some  years  before 
the  construction  of  defendant's 
road  and  the  embankment  along 
plaintiffs'  front,  such  use  of  their 
premises  had  been  abandoned. 
Held,  that  plaintiffs' damages  could 
not  properly  be  based  upon  the 
rental  or  usable  value  of  their 
property  as  a  brick  yard.  Id. 

7.  Upon  the  trial  plaintiffs'  proof 
of  damages  consisted  entirely  of 
the  opinions  of  witnesses  as  to  the 
rental  value  of  the  land  without 
defendant's  structure.  Held,  that 
such  proof  was  competent,  but 
did  not  establish  the  legal  measure 
of  damages;  that  it  should  also 
have  been  shown  what  was  the 
rental  or  usable  value  of  the  land 
as  it  was  with  such  structure.   Id. 

8.  Defendant  offered  to  prove  the 
additional  cost  of  shipping  brick 
upon  the  river  rendered  necessarv 
by  the  construction  of  defendant  s 
embankment.  This  was  excluded 
upon  objection  by  plaintiffs. 
Held,  error;  that  under  plaintiffs' 
theory  of  damages  such  additional 
cost  was  an  important  element  of 
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the  damage  sustained,  and  defend- 
ant was  entitled  to  prove  the  same 
in  answer  to  plaint  ins'  claim.    Id. 

9.  In  an  action  for  breach  of  a  cove- 
nant of  quiet  enjoyment  in  a  deed 
of  a  village  lot,  it  appeared  that 
plaintiff  was  evicted  from  a  strip 
of  the  lot  which  had  been  prior  to 
the  conveyance  dedicated  by  a 
former  owner  to  the  public  use  as 
a  street.  Plaintiff  was  allowed  to 
prove,  under  objection  and  excep- 
tion, as  his  measure  of  damages 
the  fee  value  of  the  strip  taken. 
Held,  error;  as  the  damages  law- 
fully recoverable  in  such  case  can- 
not exceed  the  eviction,  and  plain- 
tiff had  hot  thereby  been  deprived 
of  his  fee,  a  public  easement  simply 
having  been  taken.  Byrnes  v.  Esty. 

842 

10.  The  proper  measure  of  damages 
in  such  case  is  the  depreciation  in 
value,  if  any,  of  the  lot  at  the 
time  of  the  eviction,  caused  by 
the  existence  of  the  easement  with 
interest  from  that  time,  and  plain- 
tiff's costs  in  the  action  which  re- 
sulted in  the  eviction.  Id. 

11.  While  in  an  equity  action,  to 
enforce  specific  performance  of  a 
parol  contract  for  the  conveyance 
of  real  estate,  the  value  of  the 
property  may  be  allowed  by  the 
court  as  damages  substituted  for 
specific  performance,  in  case  de- 
fendant has  put  it  out  of  his  power 
to  perform,  such  value  may  not  be 
allowed  as  damages  in  an  action  at 
law  for  a  breach  of  the  contract, 
where  the  invalidity  of  the  con- 
tract is  set  up  as  Ok  defense. 
Matthewi  v.  Matthew,  679 


DEBTOR  AND  CREDITOR. 

1.  A  legacy  given  to  a  creditor  of 
the  testator  of  more  than  the 
amount  of  the  debt,  does  not 
operate  as  a  payment  of  the  debt, 
in  the  absence  of  an^  words  in  the 
will  from  which  an  mtent  to  extin- 
guish the  debt  can  be  inferred. 
Shddon  V.  Shddcm.  1 

8.  The  assets  of  a  corporation  are  a 
trust  fund  for  the  payment  of  its 
debts,  upon  which  its  creditors 
have  an  equitable  lien,  both  as 


against  the  stockholder  and  all 
transferees,  except  those  purchas- 
ing in  good  faith  and  for  value. 
(Me  V.  MiUerton  Iron  Co,  164 

8.  A  transfer  by  a  corporation  of  all 
its  property  and  effects,  whic  h  h  is 
the  effect  of  terminating  the  regu- 
lar business  of  the  corporation, 
and  was  made  and  accepted  by 
the  transferee  with  that  purpose, 
is  illegal  as  against  creditors  of 
the  corporation.  Id. 


DECEIT, 
See  Fbaud. 

DEED. 

1,  While,  where  the  boundary  of 
land  as  ^ven  in  the  description  in 
a  deed  is  the  shore  of  a  sea,  the 
shore  is  a  monument  within  the 
meaning  of  the  rule  that  fixed 
monuments  control  distances  and 
quantities,  and  while  simply  the 
word  "shore"  means  the  line  of 
high  water,  this  is  not  controlling, 
and  where  the  description  runs 
from  a  fixed  point,  a  certain  speci- 
fied distance,  "to  a  point  on  the 
shore,"  that  point  may  be  any- 
where between  high  and  low-water 
mark,  to  be  determined  by  the 
distance  given.  Oakes  y.  iJeLan- 
cey.  227 

2,  By  the  description  in  a  deed  the 
starting  point  was  accurately  fixed, 
the  first  course  was  stated  as  run- 
ning along  a  specified  line  "about 
eight  hundred  and  fifty  feet  to  a 
point  on  the  shore  of  Long  Island 
sound,  thence  running  along  said 
shore  and  sound  as  the  same  bend 
and  turn"  to  their  intersection 
with  the  center  line  of  a  street 
named,  and  thence  along  said  cen- 
ter line  "about  twelve  hundred 
and  eighty  feet  to  the  place  of 
beginning. "  It  appeared  by  a  sur- 
vey that  the  first  and  last  courses, 
if  run  in  obedience  to  the  distances 
given  would  extend  to  low-w^ater 
mark,  and  that  to  give  the  quan- 
tity the  deed  purported  to  convey, 
the  land  to  low- water  mark  must 
be  included.  Held,  that  the  bound- 
ary line  was  low- water  mark;  and 
that  this  conclusion  was  not  altered 
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by  the  use  of  the  word  "ahout" 
in  connection  with  the  distances, 
or  the  words  "more  or  less"  in 
connection  with  the  quantity;  that 
these  words  were  intended  only  to 
cover  slight  and  unimportant 
inaccuracies  which  did  not  weaken 
or  destroy  the  indication  of  dis- 
tance and  quantity  where  no  other 
guides  are  furnished.  Id. 

3.  In  an  action  by  the  grantee  to  re- 
cover back  a  portion  of  the  pur- 
chase-price paid,  on  the  ground 
that  the  deed  conveyed  title  only  to 
high-watermark,  plaintiff  claimed 
that  presumably  the  title  to  the 
shore  was  in  the  state.  Held,  that 
while  this  is  the  common -law  rule, 
a  title  may  have  been  derived  from 
the  state  or  obtained  by  prescrip- 
tion, and  in  the  absence  of  an 
issue  of  title,  a  want  of  title  in  the 
erantor  would  not  be  presumed 
in  construing  a  description  which 
implies  such  title.  Id. 

4.  In  an  action  for  breach  of  a 
covenant  of  quiet  enjoyment  in  a 
deed  of  a  village  lot,  it  appeared 
that  plaintiff  was  evicted  from  a 
strip  of  a  lot  which  had  been  prior 
to  the  conveyance  dedicated  by  a 
former  owner  to  the  public  use  as 
a  street.  Hdd,  that  the  proper 
measure  of  damages  was  the  de- 
preciation in  value,  if  any,  of  the 
lot  at  the  time  of  the  eviction, 
caused  by  the  existence  of  the 
easement  with  interest  from  that 
time,  and  plaintiffs  costs  in  the 
action  which  resulted  in  the  evic- 
tion.   Hymes  v.  Esty.  84S 

6.  In  an  action  to  set  aside  a  deed  on 
the  ground  that  the  grantor  was, 
at  the  time  of  its  execution,  non 
compos  mentis,  held,  that  the  opin- 
ion of  a  witness  not  an  expert  tJA 
to  the  mental  capacity  of  the 
grantor,  or  as  to  whether  he  was 
rational  or  irrational,  was  incom- 
petent as  evidence,  although  based 
upon  specific  acts  of  the  grantor, 
seen  by  the  witness,  conversations 
with  him,  and  the  witness'  per- 
sonal observations.  Paine  v. 
Aldnch.  544 

DEFENSES. 

1.  lu  an  action  for  an  accounting  for 
moneys  alleged  to  have  been  re- 


ceived in  1864  by  8.,  defendants' 
testator,  who  died  in  1880,  for  the 
use  of  plaintiff,  the  wife  of  S.,  the 
Statute  of  Limitations  was  pleaded 
as  a  defense.  The  trial  court 
found  that  the  money  in  question 
was  received  bj  S.  upon  an  agree- 
ment with  plaintiff  that  he  should 
control  and  invest  the  same  for 
her  benefit,  and  when  requested, 
account  to  her  for  the  same  and 
the  increase  from  Investments 
thereof,  iuld,  that  in  view  of  the 
finding,  the  statute  was  not  a  de- 
fense; nor  was  it  a  defense  that 
upon  the  accounting  by  defend 
ants  as  executors,  after  due  notice 
for  the  presentation  of  claims,  no 
claim  was  presented  by  the  plain- 
tiff.   Sheldon  v.  Sheldon.  1 

2.  But  held,  that  the  finding  could 
not  be  sustained  upon  evidence 
simply  showing  the  receipt  of  the  ' 
money  by  S.  upon  an  agreement 
to  pay  it  to  plaintiff  on  request; 
and  that  if  the  money  was  so  re- 
ceived the  claim  would  be  barred 
by  the  statute.  Id, 


Wlien  defendant,  in  action  for 


conversion,  may  not  set  up  (u  a  defense 
a  title  acmiired  after  the  commence- 
ment of  the  action. 
See  Mowre  y.  P.  T.  A  8.  (Jo.       144 


DEFINITIONS. 

The  ^*  misconduct "  which  under  the 
Revised  Statutes  (1  R.  S.  741,  §  8) 
deprives  a  wife,  divorced  because 
thereof,  of  her  right  of  dower,  is 
only  that  kind  of  misconduct 
which  under  our  laws  is  a  ground 
for  divorce,  i.  e.,  adultery.  Van 
Cleafy.  Bums,  540 


DETERMINATION  OF  CON- 
FLICTING CLAIMS  TO  REAL 
PROPERTY. 

To  maintain  an  action  under  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  1638),  authorizing  a  per- 
son who  has  been  in  possession  of 
real  property  for  three  years, 
"claiming  it  in  fee  or  for  life,  or 
for  a  term  of  years  not  less  than 
ten,"  to  compel  a  determination  of 
adverse  claims,  plaintiff  must  show 
possession  under  some  claim  of 
title.    Bolm  v.  Hatch.  64 
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DOWER. 

1.  The  "misconduct"  which  under 
the  Revised  Statutes  (I  R.  S.  741, 
§  8)  deprives  a  wife,  divorced  be- 
cause thereof,  of  her  right  of 
dower,  is  only  that  kind  of  mis- 
conduct which  under  our  laws  is  a 

f  round  for  divorce,  t.  e.,  adultery. 
an  Cleaf  v.  Burns.  54(X 

2.  The  effect  which  a  judgment  of 
divorce,  granted  in  another  state, 
has  upon  the  lands  of  the  husband 
in  this  state  is  to  be  determined, 
not  by  its  laws,  but  by  the  laws  of 
this  state.  Id. 

8.  Where,  therefore,  a  husband  ob- 
tained a  decree  of  divorce  in  an- 
other state  on  the  ground  of  his 
wife's  abandonment  of  him,  field, 
that  the  wife  was  not  thereby  de- 
prived of  her  then  existing  dower 
rights  in  the  lands  of  her  husband 
in  this  state,  although  the  effect 
of  the  decree  under  the  statutes  of 
the  state  where  it  was  rendered 
was  to  deprive  her  of  dower.     Id. 


DURESS. 

A  mere  refusal  to  pay  a  debt  does 
not  constitute  legal  duiess,  which 
will  avoid  a  consummated  gift, 
made  in  consequence  of  the  re- 
fusal, and  to  obtain  payment. 
Doyle  V.  Rector,  etc.  872 


ELECTION  (OP  OPPICERS). 

1.  The  provisions  of  "The  Ballot 
Reform  Act "  (Chap.  862,  Laws  of 
1890,  as  amended  b^  chap.  296, 
Laws  of  1891),  providing  for  the 
printing  of  an  official  ballot  at  the 
public  expense,  do  not  prevent  a 
voter  from  voting  for  anv  candi- 
date whom  he  chooses;  he  may, 
as  provided  in  the  act  (§  25), 
'*  write  or  paste  upon  his  ballot 
the  name  oi  any  person  for  whom 
he  desires  to  vote  for  any  office," 
although  such  person  has  not  re- 
ceived a  proper  nomination  by  any 
political  party.  People  ex  rel.  v. 
Shaw.  493 

2.  In  proceedings  by  mandamus  to 
compel  a  boaft  of  town  canvassers 
to  reassemble  and  declare  the  re- 


sult of  a  town  meeting,  it  appeared 
that  the  relators  were  nominated 
for  the  several  town  offices  at  an 
independent  meeting  or  caucus, 
and  were  voted  for  by  means  of 
paster  ballots  attached  to  the 
official  ballots.  These  ballots  had 
printed  upon  them  the  name  of 
the  candidate  for  the  office  of  ex- 
cise commissioner;  they  were 
rejected  by  the  board.  Held, 
error;  that  while,  as  excise  com- 
missioners are  required  to  be  voted 
for  on  a  separate  ballot,  the  votes 
cast  for  the  candidate  for  that  office 
could  not  be  counted,  the  presence 
of  his  name  on  the  paster  ballots 
did  not  vitiate  them;  that  its  effect 
was  not  to  mark  or  identify  the 
ballot  w^ithin  the  meaning  of  the 
act;  that  the  relators  were  entitled 
to  have  said  ballots  counted  and 
declared  by  the  board;  and  fo, 
that  a  peremptory  writ  was 
properly  ordered.  Id. 


EMINENT  DOMAIN, 

1.  Upon  an  application  by  a  railroad 
corporation  for  the  appointment  of 
commissioners  to  condemn  lands 
for  its  corporate  uses,  the  petition, 
followingthe  language  of  the  Code 
of  Civil  Procedure  (i  8360.  subd. 
7;  see  chap.  95,  Laws  of  1890), 
stated  that  "  it  is  the  intention  of 
the  plaintiff,  in  good  faith,  to  com- 
plete the  work  or  improvement  for 
which  the  property  is  to  be  con- 
demned; and  that  all  the  prelimi- 
nary steps  required  b]^  law  have 
been  taken  to  entitle  him  to  insti- 
tute the  proceeding."  It  was  ob- 
jected that  the  petition  did  not 
state  facts,  but  only  legal  conclu- 
sions of  the  petitioner,  and  was, 
therefore,  insufficient  to  confer 
Jurisdiction.  This  objection  was 
sustained  and  the  application  de- 
nied. Held,  error;  that  the  pro- 
ceeding being  one  regulated  by- 
statute,  the  petitioner  nad  a  right 
to  adopt  the  language  of  the 
statute.    Boeh.  R.  Go.  v.  Bobinton, 

242 

2.  Where  a  railroad  corporation  has 
unlawfully  entered  upon  land, 
under  no  claim  or  pretense  of 
right,  in  defiance  of  the  will  of  the 
owner,  under  no  mistake  or  mis- 
apprehension and   without  color 
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of  authority,  and  thereafter  com- 
mences proceedings  to  acquire  title 
by  condemnation,  it  is  not  "in 
possession  of  the  property  sought 
to  be  condemned,"  within  the 
meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  (§  3879. 
added  by  chap.  95,  Laws  of  1890), 
which  empowers  the  court  in  con- 
demnation proceedings  to  author- 
ize tlie  plaintiff,  if  som  possession, 
to  contmue  in  possession,  and  pro- 
vides that  the  court  may  "  stay  all 
actions  and  proceedings  on  account 
thereof,"  and  where  such  a  case  is 
presented,  the  court  is  not  author- 
ized to  grant  such  a  stay.  In  re  St. 
L.  iSk  A.  R.  R.  Co.  270 

8.  As  to  whether  the  legislature  has 
power  to  deprive  the  owner  of  his 
legal  right  to  seek  redress  and  to 
authorize  a  railroad  company, 
having  no  title,  and  whose  entry 
and  possession  is  that  of  a  tres- 
passer, to  continue  in  possession  of 
lands,  pending  condemnation  pro- 
ceedings, qucert.  Id. 

4.  The  petition  in  condemnation  pro- 
ceedings was  verified  by  the  at  tor 
ney  for  the  railroad  company;  the 
verification  stated  that  he  was  its 
duly  authorized  attomev  and  agent 
appointed  by  it  to  verify  in  its  be- 
half petitions  in  such  proceedings. 
Held,  that  the  afllant  was  an  officer 
of  the  corporation  within  the 
meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  (§  625), 
which  requires,  where  a  party  is  a 
domestic  corporation,  that  a  plead- 
ing in  its  behalf  shall  be  verified 
"  by  an  ofl[icer  therof ; "  and  so.  that 
there  was  a  sufficient  compliance 
with  the  provision  (§  8866)  requir- 
ing such  petition  to  be  verifi^  in 
the  same  form  and  by  the  same 
persons  as  pleadings  in  a  court  of 
record.  Id. 

6.  The  fact  that  lands  have  pre- 
viously been  devoted  to  cemetery 
purposes  does  not  place  them  be- 
yond the  reach  of  the  power  of 
eminent  domain,  and  in  the  ab- 
sence of  an  express  statutory  pro- 
hibition land  devoted  to  a  private 
cemetery,  owned  by  private  indi- 
viduals or  a  private  corporation, 
may  be  condemned  under  a  statute 
authorizing  generally  the  condem- 
nation of  land  for  a  public  use. 
In  re  Bd.  Street  Opening,  329 


ESTOPPEL. 

1.  Two  merchants,  P.,  doing  busi- 
ness in  New  York,  and  St. A.,  in 
France,  entered  into  a  contract 
which,  after  reciting  that  D.  was 
willing  to  give  to  the  parties  a 
monopoly  of  a  certain  brand  of 
sardines,  contained  an  agreement 
that  each  of  the  parties  was  to 
advance  forty  per  cent  of  the  cost, 
the  sardines  to  be  shipped  to  P. 
for  sale ;  the  net  proceeds  to  be 
divided.  To  raise  the  forty  per 
cent  so  to  be  advanced  by  him,  P. 
procured  from  plaintiiTs,  a  bank- 
ing firm,  letters  of  credit,  which 
authorized  drafts  to  be  drawn  upon 
them  "for  the  cost  of  the  mer- 
chandise," advice  thereof  to  be 
given  to  plaintiffs,  to  be  accom- 
panied by  abstracts  of  invoices  and 
bills  of  lading  to  their  order.  By 
virtue  of  these  letters  of  credit, 
St.  A.  drew  upon  plaintiffs  the  pev- 
centage  of  the  cost  of  purchases 
agreed  to  be  advanced  bv  P.,  and 
caused  the  invoices  and  bills  of 
lading  to  be  made  out  and  for- 
warded to  plaintiffs'  firm,  as  re- 
quired, which  drafts  were  accepted 
and  paid  by  it.  Bv  the  agreement 
between  P.  and  said  firm,  he  gave 
it  a  specific  lien  on  the  goods  pur- 
chased to  the  amount  so  advanced, 
and  also  pledged  to  them,  as  secur- 
ity for  anv  other  indebtedness, 
'*any  surplus  that  may  remain, 
either  in  the  goods  or  the  proceeds 
thereof,  after  providing  for  the 
acceptances  under  this  credit.'* 
Such  a  surplus  having  arisen, 
plaintiffs  claimed  the  right  to  re- 
tain it,  to  apply  upon  a  prior  and 
independent  indebtedness  of  P. 
Held,  that  said  claim  was  untenable 
as  against  St. A.;  that  he  had  an 
equitable  title  at  least  to  all  beyond 
P.'s  share,  which  was  superior  to 
the  general  lien  of  plaintiffs;  also, 
that  St.  A.  was  not  estopped,  by 
the  fact  that  he  caused  the  invoices 
and  bills  of  lading  to  be  made  out 
to  the  order  of  plaintiffs'  firm,  from 
claiming  his  interest,  or  from  as- 
serting that  the  acceptances  were 
not  for  the  full  cost  of  the  goods. 
Drexel  v.  Pea^e.  139 

2.  Where  there  are  several  attaching 
creditors  of  the  same  property,  the 
title  of  the  debtor  to  which  is  in 
dispute,  and  on  demand  some  give 
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indemnity  to  the  sheriff  and  others 
refuse  to  do  so,  the  latter,  where 
it  appears  that  the  sheriff  acted  in 
good  faith  and  fully  appnsed 
them  of  the  facts,  will  be  precluded 
from  claiming  the  avails  of  the  at- 
tached property,  although  their 
attachments  were  prior  to  those  of 
the  creditors  who  gave  indemnity. 
Oudiihy  V.  Wiinefiart.  248 

8.  In  an  action  upon  an  alleged  con- 
tract on  the  part  of  defendants  to 
pay  a  note  executed  by  plaintiff, 
the  complaint  alleged,  among 
other  things,  and  it  was  admitted 
that  plaintiff  was  a  merchant  in 
the  habit  of  purchasing  goods  in 
New  York  city,  for  the  southern 
market,  and  in  such  business  had 
for  many  years  purchased  goods 
of  defendants  on  time,  and  con- 
signed them  for  sale  to  southern 
parties,  plaintiff  being  allowed  ten 
per  cent  discount  from  the  price 
of  the  goods.  Defendants  set  up 
as  a  counter-claim  a  sale  by  de- 
fendants to  plaintiff,  in  pursuance 
of  this  arrangement,  of  a  bill  of 

foods  sent  to  a  Charleston  firm, 
'laintiff,  however,  claimed  that 
Erior  to  this  sale  the  arrangement 
ad  been  ended,  and  that  the  sale 
was  to  the  Charleston  firm.  It 
appeared  that  an  action  was 
brought  for  defendants'  benefit 
against  the  Charleston  firm,  in 
which  they  claimed,  and  gave  evi- 
dence tending  to  sliow,  that  the 
sale  was  directly  to  the  firm.  Held, 
that  while  the  attitude  of  defend- 
ants in  that  action  was  strong 
evidence  against  them  here,  they 
were  not  estopped  by  it,  as  plain- 
tiff was  not  a  party.  Quinby  v. 
Carhart.  679 

4.  Where  a  General  Term  order  of 
reversal  did  not  state  that  it  was 
made  upon  the  facts,  and  upon 
appeal  to  this  court  the  counsel 
for  respondent  proceeded  to  argu- 
ment without  making  application 
to  postpone  to  enable  him  to  pro- 
cure an  amendment  of  the  order, 
and  after  the  appeal  was  decided 
against  him  made  application  to 
the  General  Term  and  obtained  an 
amendment  by  inserting  such  a 
statement,  hfld,  that  a  reargument 
would  not  be  granted  upon  the 
amended  order;  that  the  respond- 
ent was  concluded  by  his  election 


to  l^ave  the  case  decided  on  the 
question  of  law.  Cudahy  t.  Bhine- 
hart  675 

Whcii  a  broker  ttho  ha$  pur- 
chased eorparate  9toek  for  anoiher, 
icitfiout  authority,  causes  it  to  be  trans- 
ferred to  purcJuuer  on  the  corporate 
books,  in  an  action  to  recover  an  assess- 
ment for  a  balance  unpaid  on  the  stock, 
in  the  absence  of  evidence  thai  the  eor- 
poration  or  its  creditor  acted  upon  the 
appearance  of  oumersliip,  the  pur- 
c/Mser  is  not  estopped  from  showing 
that  the  transfer  toas  ufiauthorited, 
and  so,  that  fie  was  not  a  stockholder. 

See  Glenn  v.  Oarth,  18 

W  lien  former  ac^ttdicatioH  eu 

to  questions  involved  in  subsequent  ac- 
tion wiU  control. 

See  Tauziede  v.  Jumd  (Mem.).  614 

See  FoBMBB  Adjudication. 


EVIDENCE. 

1.  The  charter  under  which  defend- 
ant operates  its  street  railroad 
(Chap.  512.  Laws  of  1860)  provides 
that  said  railroad  "  shall  be  run  as 
often  as  the  convenience  of  passen- 
gers may  require,  and  shall  be  sub- 
ject to  such  reasonable  rules  and 
regulations  in  respect  thereto  as 
the  common  council  of  the  city  of 
New  York  may  from  time  to  time 
by  ordinance  prescribe.  '*  The  said 
common  council  passed  an  ordi- 
nance requiring  street  surface  rail- 
roads to  run  "not  less  than  one 
car  every  twenty  minutes  between 
the  hours  of  12  midnight  and  6 
o'clock  A.  M.,  each  and  every  day, 
both  ways,  for  the  transportation 
of  passengers."  In  an  action  to 
recover  the  penalty  prescribed  for 
a  violation  of  the  ordinance,  de- 
fendant offered  evidence  to  the 
effect  that  it  ran  its  cars  for  a  time 
in  obedience  to  the  ordinance,  and 
that  they  ran  empty,  often  not  car- 
rying a  single  passenger.  This 
evidence  was  objected  to  and  ex- 
cluded. Held,  error;  that  the  evi- 
dence was  proper,  as  bearing  upon 
the  question  of  the  reasonablenesE 
of  the  ordinance.  Mayor,  etc.,  y. 
D.  D.,  E.  B.  A  B.  R.  R.  Co,     104 

2.  A  lease  of  mill  premises,  fixtures 
and   appurtenances   contained   a 
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covenant  on  the  part  of  the  lessees 
that  they  would,  at  their  own  ex- 
pense, keep  the  property  in  good 
repair  and  condition,  and  at  the 
end  of  the  term  surrender  it  in  as 
good  condition  as  reasonable  use 
and  wear  thereof  would  permit; 
then  followed  this  provision:  "It 
being  understood  that  the  said 
premises  shaU  be  in  good  repair 
before  any  entry  "  by  the  lessees. 
In  an  action  by  the  lessor  for  an 
alleged  breach  of  said  covenant, 
plaintiff  offered  to  prove  a  conver- 
sation between  defendants'  fore- 
man and  a  third  party  as  to  the 
condition  of  the  machinery;  this 
was  excluded.  Held,  no  error. 
MeOuUoeh  v.  Dobwn,  114 

8.  For  the  purpose  of  showing  that 
the  machinery  was  not  in  good  re- 
pair at  the  beginning  of  the  term, 
defendants  were  permitted  to  prove 
by  experts  its  condition  shortly 
thereafter.    Held,  no  error.        Id, 

4.  In  order  to  show  that  the  machin- 
ery was  in  good  repair  at  the  com- 
mencement of  the  term,  plaintiff 
offered  in  evidence  samples  of  the 
goods  manufactured.  These  were 
excluded.    Held,  no  error.         Id. 

5.  Plaintiff  also  offered  proof  that 
the  defendants  employed  incom- 
petent employes.  Held,  that  this 
was  properly  excluded.  Id. 

6.  A  witness  may  not  be  impeached 
by  proof  of  declarations  made  by 
him  out  of  court,  after  his  exam- 
ination, contradictory  of  his  testi- 
mony, without  first  interrogating 
him  in  regard  thereto.  Id. 

7.  In  an  action  of  trespass,  plaintiff 
proved  that  he  entered  under  a 
deed  purporting  to  convey  a  lot  of 
land,  including  the  Iocils  in  <pio. 
It  appeared  that  when  plaintiff 
took  possession,  his  grantor,  with 
a  surveyor,  had  gone  around  the 
premises  described  in  his  deed  and 
located  the  lines  and  corners  ac- 
cording to  such  description,  and 
that  his  grantor  had,  at  the  same 
time,  conveyed  to  another  adjoin- 
ing lands,  Dounding  them  upon 
plaintiffs  line  and  corner;  and 
shortly  thereafter,  the  same  sur- 
veyor, at  the  request  of  the  grantee 
of  the  adjoining  lands,  had  made 


a  survey  thereof  and  a  map  of  both 
lots,  which  had  been  in  the  pos- 
session of  such  grantee  for  over 
thirty  years.  The  surveyor  was 
dead,  but  the  correctness  of  the 
plotting  was  verified  by  another 
surveyor  who  had  made  a  survey 
of  the  lands  included  therein. 
Held,  that  the  map  and  the  deed 
of  the  adjoining  lands  were  prop- 
erly received  in  evidence  for  the 
purpose  of  showing  the  extent  of 
the  possession  and  of  the  claim  of 
title  of  plaintiff  and  his  grantor. 
Donohue  v.  Whitney.  178 

8.  A  map  of  land  not  an  ancient 
document,  unless  shown  to  be  cor- 
rect, or  unless  it  is  a  part  of  or 
connected  with  some  possessory 
act  or  claim  of  title  of  a  party  to 
the  controversy,  is  not  competent 
evidence  in  an  action  of  trespass. 

Id. 

9.  The  provision  of  the  Code  of  Civil 
Procedure  (§  988),  authorizing  the 
receipt  in  evidence  of  certified 
copies  of  papers  filed,  kept  or  re- 
corded pursuant  to  law  in  a  public 
ofilce,  does  not  make  such  a  copy 
competent  evidence,  unless  the 
original  if  produced  would  be 
competent.         •  Id, 

10.  It  seems  that  to  authorize  a  map 
to  be  received  in  evidence  as  an 
ancient  document,  it  must  purport 
upon  its  face  to  have  been  executed 
by  competent  authority,  and  it 
must  have  been  found  in  the  proper 
depository  for  such  papers,  or  have 
been  made  or  referred  to  as  a  part 
of  the  muniments  of  titl^  of  the 
party  in  whose  favor  or  against 
whom  it  is  offered,  or  where  the 
maker  is  dead  and  the  map  em- 
braces large  areas  of  territory, 
that  it  has  been  so  generally  and 
publicly  recognized  as  correct  as 
to  afford  safe  grounds  for  the  pre- 
sumption that  lot  owners,  in  mak- 
ing conveyances,  had  in  view  the 
boundaries  and  monuments  indi- 
cated upon  it.  Id, 

11.  Upon  plaintiff's  cross-examina- 
tion, an  offer  by  defendant  to  prove 
that  plaintiff,  in  an  notion  against 
a  railroad  company  for  the  alleged 
unlawful  acts  of  its  servant,  was 
an  habitual  litigant  was  excluded. 
Held,  no  error.  Palmeri  v.  Man- 
hattan  R.  Co.  261 
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12.  C.  conveyed  a  lot,  by  ordinary 
warranty  deed,  upon  which  was  a 
bam,  to  defendant  K.  who  owned 
an  adjoining  lot.  R.  conveyed  the 
lot  to  G. ,  excepting  a  strip  upon 
which  was  about  one-third  of  the 
barn;  through  various  mesne  con- 
veyances plaintiff  acquired  title  to 
said  lot  excepting  the  strip  so  con- 
veyed; all  of  the  conveyances  were 
ordinary  warrantv  deeds.  In  an 
action  against  defendant  for  tres- 
pass in  removing  the  barn  from 
said  lot,  it  appeared  that  R.  has 
remained  in  possession  of  the  barn 
since  her  conveyance  and  defend- 
ants were  permitted  to  show  that 
it  was  understood  and  agreed  by 
parol  at  the  time  of  her  conveyance 
to  G.  that  tke  barn  was  reserved 
to  her  and  that  each  of  the  subse- 
quent grantees,  including  plain- 
tiff, was  advised  of  such  reserva- 
tion at  fhe  time  of  receiving  the 
deed.  Held^  that  the  evidence  was 
improperly  received;  that  the 
bam,  not  having  been  severed  from 
the  realty,  or  made  personal  prop- 
erty by  any  acts  of  the  parties, 
could  not  be  reserved  by  parol,  nor 
couIH  the  reservation  be  operative 
as  a  parol  gift,  without  violating, 
the  Statute  of  Frauds.  Lemmrd 
V.  ClougK  292 

18.  In  an  action  for  breach  of  a  cove- 
nant of  quiet  enjoyment  in  a  deed 
of  a  village  lot,  it  appeared  that 
plaintiff  was  evicted  from  a  strip 
of  the  lot  which  had  been,  prior  to 
the  conveyance,  dedicated  by  a 
former  owner  to  the  public  use  as 
a  street.  Plaintiff  was  allowed  to 
prove,  under  objection  and  excep- 
tion, as  his  measure  of  damages 
the  fee  value  of  the  strip  taken. 
Heid,  error;  as  the  damages  law- 
fully recoverable  lu  such  case  can- 
not exceed  the  eviction,  and 
plaintiff  had  not  thereby  been  de- 
prived of  his  fee,  a  public  ease- 
ment  simply  having  beea  taken. 
Mj/mca  V.  &ry.  842 

14.  Defendant  issued  a  policy  of  fire 
insurance,  loss,  if  any,  payable  to 
plaintiff  as  mortgagee.  In  the 
complaint  in  an  action  on  the 
policy  and  in  the  proofs  of  loss, 
plaintiff  appeared  as  mortgagee  in 
his  own  right,  and  upon  the  trial 
he  testified  he  advanced  the  money 
as  security  for  which  the  mortgage 


was  given.  Defendant  alleged  in 
its  answer,  and  offered  to  prove  on 
the  trial,  that  the  mortgage  was 
in  fact  executed  to  secure  a  bank, 
of  which  plaintiff  was  president, 
for  advances  to  be  made  by  it,  and 
that  plaintiff  had  no  interest 
therein,  but  that  it  was  made  to 
and  held  by  him  ''  in  trust  for  the 
benefit  of  the  bank,  and  not  other- 
wise,"  and  so  that  the  action  was 
not  prosecuted  in  the  name  of  ths 
real  party  in  interest.  There  was 
no  offer  to  show  that  the  bank  ad- 
vanced any  money  on  the  mort- 
gage. Held,  that  the  testimony 
was  properly  rejected;  that  it  was 
immaterial  "  from  whence  the 
money  advanced  came,  as  the  right 
of  action  to  enforce  payment  was 
in  plaintiff,  W€€d  y,  J£.  B.  F. 
Im,  Co.  8»4 

15.  It  9eems,  the  provision  of  the 
Code  of  Civil  Procedure  (§  884),. 
prohibiting  a  physician  from  dis- 
closing any  information  acquired 
by  him  while  attending  a  patient 
in  a  professional  capacity,  which 
was  necessary  to  enable  him  to  act 
in  that  capacity,  does  not  render 
it  incompetent  for  a  physician  to 
testify  that  he  attended  a  person 
in  a  professional  capacity,  and  that 
the  patient  was  sick,  or  from  giv- 
ing the  dates  aod  number  of  times 
of  attendance,  Pia$t€n  v,  C/*,  Z.  it 
Ac.  In*.  Asm,  450 

16.  In  an  action  to  set  aside  a  deed 
on  the  ground  tliat  the  grantor 
was,  at  the  time  of  its  execution, 
nan  compos  mentis,  held,  that  the 
opinion  of  a  witness  not  an  expert 
as  to  the  mental  capacity  of  the 
grantor,  or  as  to  whether  he  was 
rational  or  irrational,  was  incom- 
petent as  evidence,  although  based 
upon  specific  acts  of  the  grantor, 
seen  by  the  witness,  conversations 

.  with  him,  and  the  witness*  per- 
sonal observations,  JPaine  v. 
Aldricfi.  544 

17.  This  class  of  evidence  is  admis- 
sible only  upon  the  question  as  to 
whether  the  acts  and  conversations 
were  those  of  a  rational  or  irra- 
tional person.  Jd. 

18.  The  complaint  herein  set  forth 
an  agreement  between  the  parties, 
by  which  it  was  stipulated  that 
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plaintiff  should  enter  into  the 
service  of  defendants  as  salesman 
for  a  year  at  a  specified  salaiy, 
payable  monthly;  that  plaintiff 
performed  the  contract,  but  that 
defendants  refused  to  pay  his 
salary  for  certain  months  specified, 
beginning  with  June.  Defend- 
ants'  answer  admitted  the  con- 
tract, but  alleged  that  plaintiff  for 
about  three  months  prior  to  Hay 
twenty -eight  disregarded  and  neg- 
lected to  perform  the  contract  and 
defendanU'  directions,  bv  reason 
of  which  they,  on  that  day,  noti- 
fied him  of  his  breach  of  the  agree- 
ment and  that  "thereafter  no 
service  whatever  has  been  rendered 
by  him."  Upon  the  trial  certain 
letters,  written  to  plaintiff  by  de- 
fendants were  offered  in  evidence 
by  plaintiff,  which  tended  to  show 
that  both  parties  continued  to  act 
under  the  contract  after  May 
twenty-eighth,  and  that  plaintiff 
had  not  abandoned  it.  Some  of 
these  letters  contained  complaints 
as  to  the  manner  in  which  plaintiff 
performed  his  duties,  but  con- 
tained no  notice  of  his  discharge 
or  of  defendants'  intention  to  ter- 
minate the  contract.  Defendants' 
counsel  objected  to  one  of  these 
letters  on  the  ground  that  the 
action  was  to  recover  wages,  and 
the  letter  tended  to  show  a  dis- 
charge; to  this  the  court  replied 
that  he  thought  the  criticism  cor- 
rect, but  "will  allow  you  to 
amend."  The  letter  was  received 
and  said  counsel  objected.  Plain- 
tiff did  not  indicate  that  he  de- 
sired or  accepted  the  privilege  of 
amending,  and  no  amendment  was 
actually  made.  Held,  that  the 
letter  was  admissible  under  the 
pleadings  as  they  were,  which 
simply  raised  an  issue  as  to  plain- 
tiff's abandonment  of  the  contract, 
and  although  it  contained  expres- 
sions which  would  have  made  it 
competent  evidence  had  the  issue 
been  as  to  a  discharge,  so  long  as 
it  was  not  used  for  that  purpose 
it  was  competent;  and  that  no 
amendment  of  the  complaint  was 
required  or  could  be  considered  as 
made.    Dexter  v.  Icine.  551 

19.  In  an  action  against  two  street 
railroad  companies  whose  tracks 
crossed  each  other  to  recover  dam- 
ages for  injuries  caused  by  a  col- 


lision, the  claim  of  negligence  on 
the  part  of  defendant,  the  H.,  W. 
8  &  P  F.  R.  R.  Co.,  was  an  ii|- 
sufficient  inspection  of  the  running 
gear  of  its  car,  a  brake  rod  ot 
which  broke  because  of  a  defect  in 
the  iron,  and  so  prevented  the 
stopping  of  the  car.  After  a  wit- 
ness on  Its  part  had  testified  as  to 
the  mode  of  inspection,  a  witness 
called  by  the  other  defendant  testi- 
fied that  this  mode  of  examination 
would  not  discover  a  latent  defect. 
Upon  cross-examination  b^  plain 
tiff  the  witness  was  permitted  to 
testify,  under  objection  and  ex- 
ception on  the  part  of  the  8.  A.  R. 
R.  Co.,  that  such  mode  of  ex- 
amination was  not  a  proper  one. 
Held,  error.  Schneider  v.  Second 
Ave.  R.  R.  Go.  685 

20.  Where  one  party  to  an  action 
seeks  to  recover  for  services  and 
sets  up  a  special  agreement  as  to 
the  sum  to  be  paid  therefor,  which 
is  controverted  by  the  other,  who 
also  alleges  a  special  agreement, 
and  the  testimony  is  conflicting 
upon  this  issue,  it  is  proper  for 
either  party  to  prove  the  value  of 
the  services,  both  as  bearing  upon 
the  issue  raised  and  the  probability 
that  one  or  the  other  agreement 
was  made,  and  because,  in  order 
to  settle  the  controversy,  the  jury 
or  trial  court  ma^  find  that  the 
minds  of  the  parties-  did  not  meet 
upon  any  special  agreement.  Bar* 
ney  v.  Fuller,  605 

21.  Upon  the  trial  of  an  indictment 
for  arson  it  appeared  that  the 
building  set  on  fire  was  in  a  block 
with  four  others,  all  of  which 
were  connected,  but  occupied  by 
different  families.  The  prosecu- 
tion was  permitted  to  prove,  under 
objection  and  exception,  the  loca- 
tion and  occupancy  of  the  other 
buildings.  Held^  no  error;  that 
this  evidence  was  competent  for 
the  purpose  of  descnbing  the 
theatre  of  the  crime  and  the  con- 
ditions and  circumstances  sur- 
rounding it.     People  V.    Cam,dy. 

612 

22.  A  map  of  the  building  set  on 
fire,  and  of  the  adjacent  and  sur- 
rounding premises,  was  also  put 
in  evidence  by  the  prosecution, 
under  objection  and  exception. 
Held,  no  error.  Id, 
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23.  The  defendant,  while  under  ar- 
rest,  in   the  presence  of  several 

•  persons,  made  confessions  to  the 
inspector  of  the  police  force  in  the 
city  of  New  York,  where  the  fire 
occurred.  The  latter  and  others 
present  swore  that  the  confessions 
were  voluntarily  made.  Defend- 
ant swore  that  they  were  made 
"  under  the  influence  of  fear,  pro- 
duced by  threats."  The  jury  was 
instructed  to  disregard  them'  if  so 
obtained.  These  confessions  were 
the  main  evidence  connecting  de- 
fendant with  the  crime.  A  ver- 
dict of  guilty  was  rendered.  Held, 
that  the  evidence  was  properly 
received,  as  the  jury  must  have 
found  the  confessions  to  have  been 
voluntarily  made;  and  that  they 
were  sufficient  to  establish  de- 
fendant's guilt.  Id, 

24.  A  letter  written  by  defendant, 
while  under  arrest,  to  his  mother, 
which  contained  statements  tend- 
ing to  show  his  guilt,  was  received 
in  evidence,  under  objection  and 
exception.    Held,  no  error.        Id. 

25.  In  an  action  to  recover  damages 
sustained  by  plaintiff  by  reason  of 
the  erection  by  the  city  of  New 
York  of  a  new  wharf  or  bulkhead 
in  front  of  plaintiff's  wharf  on  the 
Hudson  river,  in  pursuance  of  the 
plan  for  a  new  front  along  that 
river,  adopted  by  the  city  under 
authority  of  the  act  of  1870  (§  99, 
chap.  137,  Laws  of  1870),  as 
amended  in  1871  (Cliap.  574,  Laws 
of  1871),  thus  cutting  off  access  by 
vessels  to  said  wharf,  plaintiff  was 
permitted  to  prove,  under  obje^?- 
tion  and  exception,  the  prices  paid 
by  the  city  in  carrying  out  its 
plan,  for  other  property  of  the 
same  general  character  and  simi- 
larly situated  upon  the  same  river 
front.  Ueld,  no  error;  that  in  view 
of  the  peculiar  and  exceptional 
cliaracter  of  the  situation,  plaintiff 
having  no  ownership  of  the  fee  of 
the  premises  where  defendants' 
wrongful  acts  were  committed, 
but  simply  owning  certain  rights 
and  easements  similar  to  those  ex- 
isting along  the  whole  river  front, 
the  reception  of  this  testimony  was 
not  such  error  as  to  require  re- 
versal; that  the  evidence  was  the 
best  obtainable,  and  so,  a  depart- 
ure from  the  ordinary  ride,  which 


will  not  allow  evidence  of  sales  of 
other  real  property  in  the  same 
vicinity  to  be  given  for  the  pur- 
pose 01  establishing  the  value  of 
property  in  controversy,  was  per- 
missible.     Langdon  v.  Mayor,  etc. 

In  an  action  by  ov*ner»  of  tip- 
lands  on  tlie  Hudson  ricer  to  rcco^r 
damages  caused  by  the  eonsiruction  of 
a  railroad  across  tfieir  voter  front, 
cutting  off  their  access  to  tfie  ttater, 
lieldy  that  tlie  opinions  ofttitnesses  as  to 
t?ie  rental  talv>e  of  the  land  without 
tJie  railroad,  were  competent  as  evi- 
dence upon  the  question  of  damages. 

See  Rumsey  v.  K  Y,  d  2^,  E.  M,  B, 
Co,  79 

EXCEPTIONS. 

1.  The  court,  on  appeal  from  an 
order  of  reversal  and  a  new  trial 
where  the  order  does  not  state  that 
the  reversal  was  upon  the  facts, 
and  so  is  conclusively  presumed 
to  have  been  upon  the  law,  is  not 
confine  to  an  examination  of  the 
exceptions  upon  which  the  Qen- 
eral  Term  granted  the  order,  but 
all  exceptions  taken  on  the  trial 
by  the  party  obtaining  the  order 
are  presented  here  for  considera- 
tion, and  it  must  be  sustained  un- 
less it  appears  that  no  error  was 
committed  to  his  prejudice  in  any 
ruling  to  which  an  exception  was 
taken.    Beed  v.  McConneU.        425 

2.  Exceptions  taken  to  the  refusal 
of  the  court  to  find  in  accordance 
with  a  request,  are  properly  in- 
serted in  the  case  on  appe&l  (Code 
Civ.  Pro.  ^  997),  and  so  an  order 
striking  them  out,  where  it  does 
not  appear  that  they  were  nx>t 
properly  taken,  is  error.  Young 
V.  Young.  626 

3.  An  exception  is  necessary  to  en- 
able an  appellant  to  present  the 
question  here  as  one  of  law;  that 
a  finding  of  fact  by  a  trial  court 
or  a  referee  is  unsupported  by  evi- 
dence.    Turner  v.  Weston.  650 

4.  Such  an  exception,  to  be  avail- 
able, must  point  out  and  refer  to 
some  distinct  and  separate  finding, 
so  as  to  enable  the  appellate  court 
to  understand  clearly  what  par- 
ticular fact  found  is  challenged. 

Id. 
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EXCISE. 

The  removal  of  commissioners  of 
excise  for  neglect  of  duty,  as  pro- 
vided for  by  the  New  York  Con- 
solidation Act  (§  109.  chap.  410, 
Laws  of  1882),  is  not  a  punishment 
within  the  meaning  of  the  provision 
of  the  Penal  Code  (§  117)  provid- 
ing for  the  punishment  of  officers 
neglecting  to  perform  their  duties 
unless  the  punishment  is  otlier- 
wise  specifically  provided  for. 
People  V.  Meakim.  214 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  The  title  to  real  estate,  upon  th^ 
death  of  the  owner,  vests  imme- 
diately in  his  heirs  and  devisees;  it 

-  can  be  taken  for  the  payment  of 
his  debts  only  by  virtue  of  the 
statute,  and  the  statutory  provis- 
ions must  be  strictly  pursued. 
In  re  Kingdand  v.  Murray.      170 

2.  In  order,  therefore,  to  justify  a 
surro^te's  decree  directing  the 
sale  of  real  estate,  of  which  an  in- 
testate died  seized,  for  the  pay- 
ment of  his  debts,  it  must  be  made 
to  appear  "that  all  the  personal 
property  of  the  decedent  which 
could  have  been  applied  to  the 
payment  of  the  decedent's  debts 
and  funeral  expenses  has  been  so 
applied,  or  that  the  ♦  ♦  ♦  ad- 
ministrators have  proceeded  with 
reasonable  diligence  in  converting 
the  same  into  money  and  applying 
it  in  the  payment,  «  «  «  and 
that  it  is  insufficient  for  the  pay- 
ment of  the  same."  (Code  Civ, 
Pro.  §  2769,  subd.  5.)  Id, 

8.  If  the  administrators  waste  or 
squander  the  personal  property  so 
that  it  becomes  insuiflcient  to  pay 
the  debts,  the  only  resort  of  the 
creditors  is  to  them,  to  enforce 
their  personal  responsibility.    Id, 

4.  Accordingly  held,  that  a  surra 
gate's  decree  directing  the  sale  of 
a  decedent's  real  estate  for  the 
payment  of  his  debts  was  error 
where  it  appeared  that  the  dece- 
dent left  sufficient  personal  prop- 
erty to  pay  his  debts  and  funeral 
expenses,  which  came  into  the 
hands  of  his  administrator,    and 


which,  in  the  exercise  of  reasonable 
diligence,  could  have  been  applied 
for  that  purpose.  Id, 

5.  A  decision  of  the  surrogate  in 
such  a  proceeding  upon  conflicting 
evidence  as  to  whetlier  the  admin- 
istrator exercised  due  diligence,  is 
not  conclusive,  but  is  reviewable 
at  (General  Term.  (Code  Civ.  Pro 
§§  2576,  2586,  2587.)  Id, 


FEMALES. 

A9  to  commitment  of  females  to 

certain  reformatory  institutions  under 
the  provisions  of  the  Nevo  York  Con- 
solidatton  Act, 

See  People  ex  rel,  v.  P,  E,  House  of 
Mercy.  207 


FINDINGS  OF  LAW  AND  FACT. 

1.  In  an  action,  tried  by  a  referee, 
based  upon  a  contract  between  the 

Sarties  where  the  contract  is  pro- 
uced  in  evidence  on  the  trial,  it  is 
not  necessary  for  the  referee  to 
incorporate  it  in  his  report  or  make 
separate  findings  as  to  all  of  its 
provisions  or  as  to  what  it  does  or 
does  not  contain.  MeOulloch  v. 
Bobson,  114 

2.  A  referee  is  not  required  to  make 
findings  upon  questions  of  fact 
which  are  immaterial,  or  to  pass 
upon  requests  to  find  when  the 
desired  findings  are  substantially 
incorporated  in  his  report.         Id, 

8.  The  mere  fact  that  a  referee  fails 
to  note  in  the  margin  of  the  state- 
ment of  facts  submitt^  to  him  by 
a  party  the  manner  in  which  some 
of  the  propositions  of  fact  con- 
tained therein  have  been  disposed 
of  by  him,  as  required  by  the  Code 
of  Civil  Procedure  (§  1028),  is  not 
'*  a  refusal  to  make  any  finding 
whatever  "  within  the  meaning  of 
said  Code  (§  993),  and  so,  does  not 
present  an  error  g(  Is^w  reviewable 
iu  thi9  court,  Jd* 


FORECLOSURE. 

A  judgment  of  foreclosure  gives 
to  the  plaintiff  no  new  or  increased 
interest  in  the  mortgaged  premises; 
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his  status  is  simply  that  of  mort- 
gagee until  a  sale  under  the  judff> 
ment.     Weed  v.  B.  B,  F,  Ins.  Co. 

894 


FOREIGN  CORPORATIONS. 

1.  Under  the  provision  of  the  act 
providing  for  the  taxation  of  cer- 
tain corporations  (Chap.  542,  Laws 
of  1880;  amended  by  chap.  361, 
Laws  of  1881;  chap.  151,  liaws  of 
1882,  and  chap.  350.  Laws  of  1885), 
prior  to  the  amendment  thereof  in 
1889  (Chap.  853,  Laws  of  1889),  a 
foreign  manufacturing  corpora- 
tion, actually  carrying  on  a  por 
tion,  however  small,  of  its  manu- 
facturing operations  within  this 
state,  in  the  ordinary  and  regular 
course  of  its  business,  in  ^ood  faith, 
was  exempt  from  taxation.  People 
exrel  v.  Wemple.  828 

2.  /<«eem#,  however,  if  the  operations 
of  such  a  corporation  in  this  state 
had  been  confined  to  putting  to- 
gether and  adjusting  to  each  other 
the  different  parts  of  articles  manu- 
factured by  it,  or  to  performing 
some  slight  operation  that  might 
be  necessary  before  using  or  ex- 
posing  its  manufactures  for  sale, 
this  would  not  have  exempted  it 
from  taxation,  to  entitle  it  to  the 
exemption,  the  whole  or  some  part 
of  the  article  must  have  been  man- 
ufactured here  from  the  original 
materials.  Jd. 

8.  The  basis  of  taxation  oi  a  foreign 
corporation  under  said  act  is  the 
portion  of  its  capital  employed 
within  the  state;  this  is  represented 
by  the  actual  value  of  the  property, 
whether  in  money  or  goods,  or 
other  tangible  things.  Id. 

'4.  The  comptroller,  in  imposing  a 
tax  upon  such  a  corporation,  ascer- 
tained the  total  safes  nuule  by  it 
and  the  sales  made  in  this  state, 
and  decided  that  the  capital  stock 
employed  in  the  state  was  in  pro- 
portion to  the  whole  capital,  as 
the  amount  of  sales  made  here  was 
to  the  total  amount  of  sales.  It 
appeared  that  a  large  part  of  the 
sales  made  here  was  by  sample, 
the  goods  being  delivered  to  the 
purchaser  direct  from  the  manu- 
cactory  of    the    corporation    in 


another  state  Held,  that  sales  so 
made  did  not  represent  capital  em- 
ployed in  this  state,  and  that  the 
basis  so  adopted  was  erroneous.  Jd. 


FOREIGN  JUDGMENT. 

1.  The  effect  which  a  judgment  of 
divorce,  granted  in  another  state, 
has  upon  the  lands  of  the  husband 
in  this  state  is  to  be  determined^ 
not  by  its  laws,  but  by  the  laws  of 
this  state.    Van  Cleaf  v.  Bums. 

540 

2.  Where,  therefore,  a  husband  ob- 
•tained  a  decree  of  divorce  in  an- 
other state  on  the  ground  of  his 
wife's  abandonment  of  him,  held, 
that  the  wife  was  not  thereby  de 
prived  of  her  then  existing  dowei 
rights  in  the  lands  of  her  husband 
in  this  state,  although  the  effect  of 
the  decree  under  the  statutes  of 
the  state  where  it  was  rendered 
was  to  deprive  her  of  dower.    Id, 


FORMER  ADJUDICATION 

1.  In  an  action  to  restrain  the  prose- 
cution of  proceedings  to  summarily 
dispossess  plaintiffs  of  certain 
premises  and  to  have  their  equit- 
able interest  in  the  same  adjudged, 
B.,  one  of  the  plaintiffs,  testified 
that  he,  in  1865,  obtained  permis- 
sion from  one  J.  to  move  a  house 
upon  the  land,  and  that  J.  told  him 
if  he  would  fill  it  in  he  would  give 
him  a  portion.  It  appeared  that 
in  1875  said  plaintiff  took  a  lease 
of  the  premises  from  C,  to  whom 
J.'s  two  sons  had  conveyed  it.  In 
a  proceeding  by  defendant  and 
another,  as  grantees  of  C,  tore- 
move  plaintiffs  for  default  in  the 
gayment  of  rent,  these  plaintiffs, 
y  their  answer,  put  in  issue  the 
title  to  and  leasing  of  the  premises, 
and  the  alleviations  of  the  petition 
as  to  their  indebtedness  for  rent 
and  holding  over  after  default.  A 
judgment  was  rendered  which  es- 
tablished the  lease  and  the  lessor's 
title,  which  judgment  was  affirmed 
on  appeal.  PUintiffs  claim  the 
right  to  attack  the  validity  of  that 
ludgment  on  the  ground  that  the 
lease  was  void.  BM,  untenable; 
that  plaintiffs  were  concluded  by 
said  judgment,  and  that  the  ac- 
ceptance of  the  lease  was  a  waiT«r 
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of  any  claim  for  improvements. 
Bohn  V.  HaUh,  64 

8.  In  pursuance  of  the  charter  of  the 
city  of  Rochester  of  1880  (Chap. 
14,  Laws  of  1880),  its  common 
council,  after  due  publication  of 
notice  to  those  liable  to  be  assessed, 
of  a  hearing,  and  after  such  hear- 
ing adopted  an  ordinance  author- 
izing the  repaying  of  one  of  its 
streets,  and  determmin^  the  man- 
ner and  cost  thereof  ana  the  assess- 
ment district.  A  copy  of  this  or- 
dinance was  sent  to  the  '*  execu- 
tive board,"  which,  by  the  charter, 
is  the  board  authorized  to  let  con- 
tracts for  such  work  and  to  super- 
■vise  the  execution  thereof.  There- 
after resolutions  were  passed  by 
the  common  council  reconsidering 
the  ordinance-  and  indefinitely 
postponing  further  action  thereon. 
The  executive  board,  after  receipt 
of  the  copy  of  saM  ordinance,  ad- 
vertised for  and  received  bids  for 
the  work,  but  postponed  action, 
and  after  passage  of  the  said  reso- 
lutions by  the  common  council, 
laid  the  matter  on  the  table.  A 
peremptory  writ  of  mandamus  was 
thereafter  granted  by  the  Supreme 
€ourt,  after  a  full  hearing  and 
against  the  contention  of  the  board 
that  they  had  lost  authority  by 
reconsideration,  on  application  of 
•certain  of  the  property  owners 
within  the  assessment  district,  re- 
quiring said  board  to  award  the 
contract,  which  it  did.  A  con- 
tract was  entered  into  in  accord- 
ance with  the  ordinance,  ai||  the 
cost  was  assessed  in  confemnity 
with  the  charter  and  the  contract 
was  performed.  In  an  action  by 
persons  whose  property  was 
assessed,  and  who  were  not  per- 
.«onally  parties  to  the  mandamus 
proceedings,  to  restrain  the  collec- 
tion of  the  assessment  on  the 
ground  that  the  ordinance  author- 
izing the  improvement  was  by  the 
reconsideration  rendered  ineffect- 
ual,  hdd,  that  plaintiffs  were 
estopped  by  the  judgment  order  in 
said  proceedings;  that  it  was  in 
effect  an  adjudication;  that  the 
ordinance  was  hi  full  force,  not- 
withstanding the  reconsideration. 
AthUm  V.  Oity  cf  Boehetter,       187 

U   It  »e&m$  that  aaid  adjudication 
was  error.  /cf , 


4.  By  the  provisions  of  the  New 
York  Consolidation  Act  (§  1466. 
chap.  410.  Laws  of  1882),  as 
amended  in  1886  (Chap.  853,  Laws 
of  1886),  providing  for  the  com- 
mitting of  females,  under  the  cir- 
cumstances specified,  to  certain 
reformatory  mstitutions  named, 
the  age  of  the  female  is  made  a 
fact  material  to  the  jurisdiction  oi 
a  police  justice  in  proceedings 
under  the  act,  and  his  adjudication 
in  this  respect  may  not  be  ques- 
tioned in  collateral  proceedings, 
but  must  control  in  determining 
the  period  of  detention,  unless  re- 
viewed and  corrected  on  appeal  in 
the  proceeding  in  which  the  com- 
mitment is  m^e.  People  ex  rtl.  v. 
P.  E.  H.  of  Mercy,  207 

5.  A  commitment  properly  issued  by 
a  justice  in  such  proceedings  has, 
in  habeas  corpus  cases,  ai]  the 
force  and  effect  given  to  a  final 
judgment  of  a  court  of  competent 
jurisdiction  under  and  by  the  pro- 
visions of  the  Code  of  Civil  Pro- 
cedure,   (§  2016.)  Id, 

6.  The  conclusiveness  in  such  cases 
of  the  determination  of  a  criminal 
court,  as  to  the  existence  of  juris- 
dictional facts,  is  not  limited  to 
those  facts  which  must  appear  be- 
fore the  court  can  take  any  cogniz- 
ance of  the  case,  but  includes 
every  fact  which  the  court  is  au- 
thorized by  law  to  determine,  and 
which  it  does  determine  in  render- 
ing the  judgment  under  which  the 
prisoner  is  detained,  Jd« 

7.  The  complaint  herein  alleged  a 
conveyance  by  plaintiff  to  defend- 
ant, the  city  of  Yonkers,  of  certain 
premises  therein  described,  ''  with 
the  exception  and  reservation  and 
upon  the  express  condition  "  that  a 
strip  thereof,  of  a  width  specified, 
extending  along  a  street  of  the 
city  should  forever  remain  a  part 
of  said  street,  and  that  the  residue 
of  the  land  conveyed  should  for- 
ever remain  public  and  open  as  a 

{)ublic  highway,  and  that  nobuild- 
ng  shall  be  erected  or  permitted 
upon  said  premises.  It  was  further 
alleged  that  the  city  has  permitted 
and  still  permits  a  house  to  stand 
on  the  premises  after  full  knowl- 
edge and  notice  of  the  encroach- 
ment; that  a  previous  action  had 
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been  commenced  by  plaintiff 
against  the  same  defendants  to 
enforce  a  forfeiture,  upon  the  trial 
of  which  all  the  facts  here  alleged 
were  found  to  be  true,  except  no- 
tice to  or  knowledge  of  the  city; 
that  judgment  therein  was  ren- 
dered for  plaintiff,  which  was  re- 
versed on  appeal  by  the  General 
Term  upon  the  law  and  not  the 
facts,  and  that  on  appeal  to  this 
court  the  order  of  reversal  was 
affirmed  upon  the  ground  that  the 
city  had  no  notice  of  the  encroach- 
ment complained  of;  that  upon 
trial  of  the  former  action  the  city 
defended  through  the  city  attor- 
ney, and  so  acquired  full  knowl- 
edge of  the  encroachment,  but, 
nevertheless,  permitted  it  to  con- 
tinue. Defendants  demurred  on 
the  ground  that  the  complaint  dis- 
closed the  existence  of  a  prior 
judgment,  which  is  a  bar  to  a 
recovery  herein.  Ileld^  untenable; 
that  assuming  judgment  absolute 
was  ordered  and  was  entered  in 
the  former  action,  the  complaint 
herein  sets  up  a  cause  of  action 
accruing  after  the  former  judg- 
ment; and  so,  that  a  recovery 
would  not  be  inconsistent  with 
the  former  judgment  Bote  v. 
Hatoley,  31o 


When  former  adjudication  as 


to   question   %nvolvcd  in  subsequent 
action  will  control. 
See  Taimede  v,  Jumei  (Mem.).  014 


FRAUD. 

1.  Representations  of  a  vendor  as  to 
extrinsic  facts  affecting  the  quality 
or  value  of  the  thing  sold,  which 
are  peculiarly  within  his  knowl- 
edge, may  be  relied  upon  by  the 
purchaser,  and  if  the  representa- 
tions are  false  and  he  is  misled 
thereby  to  his  injury,  he  may 
maintain  an  action  for  damages. 
Schumaker  v.  Matlier,  590 

2.  It  seems  an  action  may  not  be  sus- 
tained upon  proof  of  false  repre- 
sentations as  to  facts  not  pecularly 
within  the  vendor's  knowledge, 
and  as  to  which  the  vendee  Imd 
the  means  available  of  ascertaining 
the  truth  by  the  exercise  of  ordi- 
nary intelligence.  Id. 


3.  In  an  action  for  deceit,  it  ap- 
peared that,  upon  an  exchange  of 
larms  betw^een  the  parties,  defend- 
ant alleged  that  his  farm  was  the 
best  stock  farm  in  the  county, 
and  falsely  represented  that  he 
was  keeping  thereon  sixteen 
blooded  horses  and  brood  marcs 
and  100  head  of  cattle;  that  plain- 
tiff made  the  exchange  in  reliance 
thereon.  Held,  the  evidence  justi- 
fied a  verdict  for  plaintiff.         Id. 

4.  It  appeared  that  plaintiff's  bus- 
band  wei.t  twice  to  defendants' 
farm  to  examine  it;  he  testified 
that  the  first  time  he  was  hurried 
away  by  defendants'  lawyer  be- 
fore he  had  time  to  make  an  ex- 
amination as  to  the  stock,  and 
that  the  second  time  it  was  so  cold 
and  stormy  as  in  his  state  of  health 
to  prevent  an  examination,  and 
that  he  told  defendants  when  the 
exchange  was  made  that  bis  wife, 
in  making  it,  relied  entirely  upon 
their  representations.  Held,  that 
conceding  more  was  required  ol 
plaintiff  than  a  reliance  upon  de- 
fendants' statements,  sufficient 
was  shown  to  justify  the  submis- 
sion of  the  question  to  the  ji 


"^ 


5.  Wliere  evidence  relied  upon  to 
establish  a  fraudulent  intent  does 
not  necessarily  lead  to  that  con- 
clusion, but  is  equally  as  consistent 
with  innocence  as  with  wrong- 
doing, that  construction  must  be 
given  to  it  which  will  exonerate 
t^  party  from  the  Intent  charged. 
(Mstant  v.  Univcrnty  ofBochetter. 

604 

TRAUDS  (STATUTE  01^, 

iS99  Statute  of  Fjulom, 


GIFT. 

1.  A  mere  refusal  to  pay  a  debt  does 
not  constitute  legal  duress,  which 
will  avoid  a  consummated  gift, 
made  in  consequence  of  the  re- 
fusal, and  to  obtain  payment. 
J>oyle  v.  Bectar,  etc,  373 

2.  Although,  where  one  agrees  to 
work  for  another  for  nothing,  be 
may  afterwards  refuse  to  do  so.  if 
he  voluntarily  performs  his  prom- 
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ise  he  cannot  compel  payment  for 
the  services  rendered.  Id. 

8.  In  an  action  to  recover  a  balance 
claimed  to  be  due  on  a  contract  for 
sinking  an  artesian  well  and  for 
services  in  repairing  said  well,  the 
following  facts  appeared:  After 
B.,  plaintiff's  assignor,  had  com- 
pleted the  well,  defendant,  upon 
the  advice  of  F.,  who  was  not  an 
agent  of  B.,  procured  8.  to  ex- 
plode a  torpedo  in  it,  thereby 
causing  great  damage.  Upon  a 
demand  by  B.  for  the  balance  due 
him,  defendant  refused  to  pay  un- 
less B.  repaired  the  well,  and 
threatened  to  repair  it  and  deduct 
the  expense  from  the  amount  due. 
B.  protested,  but  suggested  a 
mode  of  repairing.  An  agreement 
was  finally  made  that  if  defendant 
would  supply  the  tubing  required 
for  the  repairs,  B.  would  furnisli 
the  labor.  Defendant  claimed 
that  B.  should  do  so  at  his  own 
expense;  he  did  not  assent  to  this, 
but  did  the  work  without  any 
other  or  further  agreement,  using 
the  tubing  furnished  by  defend- 
ant. In  an  action  to  recover  the 
balance  due  under  the  contract 
and  for  services  in  making  the  re- 
pairs, Iveld,  that  plaintiff  was  only 
entitled  to  recover  the  balance; 
that  B.,  by  acquiescing  in  the 
terms  imposed  by  defendant  and 
voluntarily  doing  the  work  of  re- 
pairing, must  he  held  to  have 
agreed  to  give  and  to  have  given 
his  work.  Id. 


GUARDIAN  AD  LITEM. 

1  Bonds  given  by  guardians  ad  litem 
for  infant  defendants  in  a  partition 
suit,  ran  to  *'  the  People  of  the 
Bute  of  New  York  •  *  •  to 
be  paid  to  the  said  infants,  etc." 
The  infants  were  not  previously 
named,  but  were  named  in  the 
conditions  of  the  bond .  Held,  that 
there  was  a  substantial  compliance 
with  the  provisions  of  the  Code 
(§  1586);  and  that  a  separate  bond 
for  each  infant  was  not  impera- 
tively required.  Cnmtery^  Crouter, 

55 


vember  1,  1890.  The  application 
for  appointment  of  guanlian  ad 
litem,  on  behalf  of  three  of  the 
infants  was  granted  December  8, 

1890,  and  for  another  March  10, 

1891.  Ileld,  that  as  under  the  pro- 
visions of  the  Code  (§§  441.  471), 
the  infant  defendants  could  not 
make  such  an  application  until 
forty- two  days  had  elapsed  from 

,  the  time  when  personal  service 
was  made,  the  court  acquired  no 
jurisdiction  to  make  the  appoint- 
ment of  guardian  for  the  three  in- 
fants; that  thev  were  not  compe- 
tent to  waive,  bv  any  affirmative 
act,  the  restrictive  provisions  of 
the  statute:  and  so,  that  an  ap- 
pearance by  the  guardian  was  not 
an  appearance  by  the  infants.    Id. 


HABEAS  CORPUS. 

1.  In  proceedings  by  habeas  corpus 
to  procure  the  release  of  a  female, 
committed,  under  the  provisions 
of  the  New  York  Consolidation 
Act  (§  1466,  chap.  410,  Laws  of 
1882),  as  amended  in  1886  (Chap. 
353,  Laws  of  1886),  to  a  reforma- 
tory institution  until  she  became 
of  age,  the  commitment  recited 
that  It  had  been  proved  by  compe- 
tent testimony  and  by  the  confes 
sion  of  the  female  that  she  was,  at 
the  date  of  the  commitment,  of 
the  age  of  seventeen  years;  her 
discharge  was  asked  for  on  the 
ground  that  she  was  in  fact  then 
nineteen  years  of  age,  and  that  her 
minority  had  terminated.  Held, 
that  the  commitment  was  conclu- 
sive as  ta  her  age  and  could  not  be 
contradicted  in  the  habeas  corpus 
proceedings.  People  ex  rel.  v.  P. 
E.  11.  of  Mercy.  207 

2.  Also  heldy  that.while  the  commit- 
ment was  defective  in  not  stating 
the  exact  age  of  the  person  com- 
mitted, it  was  not  a  fatal  defect 
under  the  saving  clause  in  the  act 
which  declares  that  no  commit- 
ment, which  recites  the  facts  upon 
which  it  is  based,  shall  be  deemed 
invalid  because  of  "any  imperfec- 
tion or  defect  in  form.''  Id. 


3.  The  infants  were  personally  served 
out  of  the  state  under  the  order  of  i 
publication,  on  October  81  and  No- 1 
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HIGHWAYS. 

1.  In  an  action  to  restrain  the  opera- 
tion and  maintenance  of  defend- 

93 
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ants'  elevated  railroad  on  a  street 
in  front  of  plaintiff's  premises  and 
to  recover  damages,  it  appeared 
that  plaintiff  owned  the  fee  of  half 
the  street;  that  after  issue  was 
joined  he  conveyed  the  premises, 
reserving,  however,  all  damages  to 
said  property  "caused  or  to  be 
caused  b^  the  present,  past  or 
future  mamtenance  and  operation" 
of  the  railway  on  said  street;  a^o 
"all  the  fee  and  easement "  in  said 
street  "heretofore  or  hereafter 
occupied  and  invaded "  by  said 
road.  The  judgment  awarded 
damages  for  past  injuries  and  also 
restramed  the  operation  of  the 
railroad  until  defendant  paid  the 
fee  damages  as  fixed.  Held,  no 
error;  that  as  plaintiff  had  retained 
the  title  to  the  rights  and  ease- 
ments appropriated  and  also  to  the 
fee  of  the  street,  he  was  entitled 
to  preventive  relief,  and  the  court 
-as  a  court  of  equity  thus  having 
jurisdiction  for  this  purpose,  had 
power  to  aw^ard  the  past  damages. 
McQean  v.  Met.  E,  R.  R.  Co,        9 

S.  As  to  whether  the  owner  of  real 
property  abutting  on  a  street  which 
IS  injuriously  anocted  by  an  un- 
lawful structure  on  the  street  can 
convey  the  entire  premises  and  re- 
serve to  himself  the  right  to  main- 
tain an  action  in  equity  to  restrain 
the  continuance  of  the  structure  or 
for  the  recovery  of  permanent 
damages  to  the  property  by  reason 
of  its  maintenance,  quaere.         Id. 

Z.  Under  the  act  of  1881  (Chap.  700, 
Laws  of  1881),  which  imposes  upon 
the  several  towns  of  the  state  lia- 
l>ility  for  any  damages  to  persons 
or  property  by  reason  of  defective 
highways  in  cases  in  which  the 
highway  commissioners  would 
Jiavc  been  liable,  the  liability  of  a 
town  is  commensurate  with  that 
•of  its  highway  commissioners  be- 
fore the  passage  of  said  act,  and 
while  the  duty  of  reparation  still 
rest«  upon  the  commissioners  the 
civil  liability  for  injury  to  persons 
or  property  from  neglect  to  per- 
form his  duty  is  transferred  to  the 
town.  'Bryant  v.  Town  of  Ran- 
dolph,  70 

4.  Prior  to  that  act  such  commis- 
sioners were  liable  to  a  person  in- 
jured because  of  a  defective  high- 


way within  his  jurisdiction  which 
he,  having  adequate  funds  for  the 
purpose,  furnished  by  the  town, 
negligently  omitted  to  repair.   Id, 

5.  The  provision  of  the  Generfil 
Railroad  Act  (Subd.  5,  §  28.  chap. 
140,  Laws  of  1850),  imposing  upon 
a  railroad  company,  which  con- 
structs its  line  across  a  highway, 
the  duty  to  restore  the  same  "  to 
its  former  state  or  to  such  state  as 
not  unnecessarily  to  impair  its  use- 
fulness," does  not  relieve  commis- 
sioners of  highways  from  the 
care  and  control  oi  those  parts 
of  public  highways  constituting 
approaches  to  railroad  crossings, 
although  constructed  by  the  rail- 
road company  in  discharge  of  its 
statutory  duty.  Id. 

6.  R  seems  that  under  the  act  of  1855 
(Chap.  255,  Laws  of  1855),  enlarg- 
ing the  powers  and  duties  of  high- 
way commissioners,  a  highway 
commissioner  may  institute  pro- 
ceedings to  compel  a  railroad  com- 
pany to  fully  perform  this  duty, 
or  when  it  is  in  default  he  mav 
proceed  and  do  the  necessary  work 
and  maintain  an  action  against  the 
company  for  the  expense.  Id. 

7.  Negligence  on  the  part  of  a  com- 
missioner of  highways  may  con- 
sist as  well  in  the  omission  to  erect 
barriers  in  dangerous  places  at  the 
side  of  a  highway  as  in  leaving 
the  bed  of  the  highway  defective. 

Id. 

8.  In  an  action  against  a  town  to  re- 
cover damages  for  the  death  of  B., 
plain  tiff  *8  intestate,  alleged  to  have 
been  caused  by  the  negligent  omis- 
sion of  its  highway  commisaionerfl 
to  put  guards  along  an  embank- 
ment constructed  by  a  railroad 
company  whose  road  crossed  the 
highway,  to  raise  the  highway  to 
the  grade  of  the  railroad,  it  ap- 
peared that  the  top  of  the  embank- 
ment was  narrow  and  curving,  so 
that  it  was  unsafe  and  dangerous 
to  persons  traveling  with  loaded 
wagons  upon  the  highway,  and 
that  there  were  no  guards  or  bar- 
riers along  the  sides;  that  B.  was 
driving  a  loaded  wanton  along  the 
highway  and  at  a  point  where  the 
traveled  track  ran  near  the  edge  of 
the  embankment  it  gave  way,  the 
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"wagon  was  overturned  and  B.  was 
killed.  It  was  conceded  that  de- 
fendant's commissioner  of  high- 
ways had  sufficient  funds  in  his 
hands  to  make  any  reparation  re- 
quired. HM,  that  a  verdict 
against  defendant  was  properly 
rendered.  Id. 

9.  The  provision  of  the  New  York 
City  Consolidation  Act  (§  990, 
chap.  410,  Ijaws  of  1882),  requir- 
ing the  discontinuance  of  proceed- 
ings for  a  street  opening,  when 
upon  the  hearing  for  the  confirma- 
tion of  the  commissioners'  report 
a  majority  of  the  persons  inter 
ested  appear  and  object  to  further 
proceedings,  does  not  apply  to 
proceedings  by  the  board  of  street 
opening  and  improvement  for  the 
opening  of  a  street  of  the  first 
class.    In  re  Bd.  Street  Opening. 

436 

10.  A  street  railroad  corporation 
operating  its  road  in  a  city  street 
is  under  an  implied  oblij?ation  to 
so  construct  and  maintain  its  tracks 
as  that,  by  the  exercise  of  reason* 
able  care  and  supervision  on  its 
part,  no  danger  may  be  occasioned 
to  the  public  m  its  use  of  the  street, 
whether  traveling  on  foot  or  in 
vehicles.  Schild  v.  C.  P.,  N,  &  E. 
R.  R,  R,  Co.  446 


As  to  validity  cf  dssesament  for 


repaying  a  street  in  the  city  of  Binffalo. 
See  VogfU  v.  City  of  Buffalo,     463 

See  Bridges. 


HUSBAND  AND  WITE.     ^ 

1.  It  beems  that  where  a  grant  or  de- 
vise is  made  to  a  husband  and 
wife,  without  any  words  specially 
prescribing,  qualifying  or  charac- 
terizing the  kind  or  quality  of 
the  estate  which  each  shall  take, 
the  grantees  liold  as  tenants  of  the 
entirety.    Miner  v.  Brown.       308 

2.  Where,  however,  it  appears  from 
the  words  of  the  grant  or  devise 
that  the  intent  was  to  create  a  ten- 
ancy in  common  in  the  grantees 
or  devisees,  they  take  and  hold  as 
tenants  in  conunon.  Id. 

8.  No  particular  form  of  words  is 
necessary  to  create  that  relation- 


ship; it  is  sufficient  if  expressions 
are  used  which  cannot  be  opera- 
tive unless  the  wife  is  admitted  to 
an  equal  present  enjoyment  of  the 
estate  with,  her  husband,  and  that 
her  estate  is  not  to  be  subservient 
to  his  exclusive  control.  Id, 

4.  The  will  of  B.  gave  to  C,  his  son, 
and  to  E.,  his  son's  wife,  the  use 
of  certain  premises,  *'  for  their  use, 
benefit  and  support  during  their 
natural  lives."  In  an  action  of 
ejectment  brought  to  recover  pes 
session  of  the  premises,  in  which 
plaintiff  claimed  the  right  to  pos- 
session under  and  by  virtue  of  a 
sale  on  execution  against  C,  Md, 
that  it  was  the  intent  of  the  tes- 
tator to  make  the  husband  and 
wife  tenants  in  common,  and  they 
held  in  that  capacity;  and  so,  that 
the  wife  was  entitled  to  the  pos- 
session and  use  of  a  moiety  of  the 
premises,  of  which  she  could  not 
be  deprived  by  any  act  or  default 

of  her  husband.  Id, 

• 

5.  A  married  woman  under  the  act 
of  1878  (Chap.  800,  Laws  of  1878), 
authorizing  her  "to  execute,  ac- 
knowledge and  deliver  her  power 
of  attorney  with  like  force  and 
effect  and  in  the  same  manner  as 
if  she  were  a  single  woman,"  may 
by  such  a  power  appoint  her  hus- 
band her  attorney  in  fact.  Wr^n- 
kowY.  Oakley.  505 

6.  A  married  woman  executed  a 
power  of  attorney  to  her  husband 
empowering  hini  to  sell  and  con- 
vey all  lands  belonging  to  her,  and 
to  execute  in  her  name  all  **  nec- 
essary or  proper  deeds,  convey- 
ances, releases,  releases  of  dower 
and  tliirds,  and  rights  of  dower," 
for  conveying  any  *'  right,  title 
and  interest,  whether  vested  or 
contingent,  choate  or  inchoate. 
Ileld^  that  the  husband  was  author- 
ized to  sign  the  name  of  his  wife 
to  a  deed  conveying  real  estate 
owned  by  him,  and  so,  to  release 
her  inchoate  right  of  dower  in  the 
land.  Id, 

See  Divorce. 


IMPROVEMENTS. 

To  support  a  claim   for  improve- 
ments put  by  the  claimant  ifpon 
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the  lands  of  another,  it  must  ap> 

gear  that  he  acted  upon  a  belief,  | 
aving  some  probable  basis,  that 
he  had  title,  and  that  the  real 
owner,  knowing  of  his  act«,  suf 
fered  him  to  go  on  without  notify- 
ing him  of  the  actual  condition  of 
the  title     Bohn  v.  Hatdi,  64 


INDICTMENT. 

1.  An  indictment  under  the  provision 
of  the  Penal  Code  (§117),  declar- 
ing that  a  public  onicer,  ''upon 
whom  any  duty  is  enjoined  by  law, 
who  willfully  neglects  to  perform 
that  duty,  is  guilty  of  a  misde- 
meanor, charged  in  substance 
that  in  March,  1889,  a  license  to 
sell  strong  and  spirituous  liquors, 
etc.,  for  one  year  thereafter,  was 
issued  to  one  A.  by  the  board  of 
excise  of  the  city  and  county  of 
New  York,  that  a  complaint  was 
duly  made  in  writing  to  defend- 
ants as  such  commissioners  that 
A.,  upon  election  day,  carried  on 
the  business  of  selling  such  liquors 
within  one-fourth  of  a  mile  of  a 
polline  place;  that  A.  was  sum- 
moned to  appear,  and  on  February 
18, 1890,  a  hearing  was  had  before 
said  commissioners,  evidence  taken 
and  the  case  finally  submitted; 
that  instead  of  deciding  the  case 
within  a  reasonable  time,  as  it  was 
their  duty,  defendants  w^illfully 
neglected  and  intentionally  omit- 
ted to  perform  this  duty  until  after 
said  license  expired.  Held,  that 
the  facts  alleged  constituted  an 
unlawful  neglect  to  perform  a  duty 
imposed  upon  defendants  by  the 
"Act  regulating  the  sale  of  intoxi- 
cating hquors"  (§  8,  chap.  175, 
Laws  of  1870,  as  amended  by  chap. 
549,  Laws  of  1873),  and  so,  that 
the  indictment  charged  a  misde- 
meanor under  said  provision. 
People  V.  Meakim.  214 

2.  On  motion  for  arrest  of  judgment, 
it  was  claimed  by  defendants  that 
they  were  not  liable  to  indictment 
under  said  provision,  because  of 
the  exception  therein  of  "  cases  of 
oflBcial  acts  and  omissions,  the  pre- 
vention or  punishment  of  which 
is  otherwise  specially  provided 
for."  Held,  untenable;  that  the 
case  did  not  come  within  the  ex- 
ception, as  a  punishment  for  the 


crime  alleged  was  not  otherwise 
specially  provided  for.  /<f. 


INFANTS. 
See  GuARDiAiY  (Ad  Litem). 

INJUNCTION. 

1.  Where  an  order  of  General  Term 
vacating  a  temporary  injunction 
states  that  it  is  based  on  the  ground 
that  the  plaintiff  has  not  the  legal 
right  to  maintain  the  action,  a 
question  of  law  is  presented  which 
is  reviewable  here.  Birge  v.  Bi  r- 
Un  Iron  Bridge  Go,  477 

2.  In  an  action  brought  by  plaiotiff, 
as  a  taxpayer  of  a  town,  to  restrain 
defendants,  a  bridge  company  and 
the  highway  commissioners  of  the 
town,  from  further  proceeding 
under  a  contract  between  them  fo"r 
the  erection  of  a  new  bridge  within 
the  town,  the  complaint  allej^eil, 
in  substance,  the  making  of  the 
contract,  by  which  \V.,  the  com- 
missioner, agreed  to  pay  $9,200 
for  the  erection  of  the  bridge, 
which  was  more  than  $3,000  in  ex- 
cess of  its  value,  and  was  entered 
into  for  the  purpose  of  cheating 
and  defrauding  the  town;  that 
pursuant  to  the  action  of  and  vote 
at  a  special  town  meeting  duly 
called,  application  was  made  to 
the  board  of  supervisors  of  the 
county  to  authorize  the  town  to 
borrow  money  for  the  purpose  of 
building  the  bridge;  that  said 
board  duly  passed  the  act  granting 
the  authonty  asked  for  and  ap- 
pointing commissioners  to  con- 
struct the  bridge;  that  said  com- 
missioners duly  qualified  and 
entered  into  a  contract,  with  an- 
other bridge  company  to  construct 
the  bridge  at  the  agreed  price  of 
$5,670.  which  company  had  pre- 
pared the  material  and  placed  it 
on  the  ground  to  perform  its  con- 
tract, but  that  defendants  threat- 
ened to  remove  it.  HM,  that  the 
complaint  set  forth  a  good  cause 
of  action:  that  the  contract 
between  defendants  was  illegal, 
and  so,  that  an  order  of  (General 
Term  vacating  a  temporary  in- 
junction on  the  ground  that  plain- 
tiff had  not  the  legal  right  tomafai- 
tain  the  action  was  error.  Id, 
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8.  In  an  action  to  compel  the  defend- 
ant to  render  an  account  as  to 
royalties  agreed  to  be  paid  by  the 
latter  to  plaintiff  upon  certain 
books  of  which  plaintiff  is  the 
author,  pursuant  to  certain  con- 
tracts between  the  parties,  by 
which  plaintiff  granted  the  defend- 
ant the  right  to  publish  and  sell 
the  books,  it  Agreeing  to  pay  the 
royalties  specified,  defendant,  by 
its  answer,  admitted  the  making 
of  the  contracts,  but  denied  any 
breach  thereof.  Upon  application 
for  an  injunction  restraining  the 
publication  and  sale  pendente  lite, 
it  appeared  that  defendant  had 
failed  to  pay  the  royalties  as 
agreed  and  was  insolvent.  HM, 
that  defendant  could  not  raise  the 
objection  that  the  papers  did  not 
disclose  the  existence  of  a  copy- 
right protecting  plaintiff's  rights 
as  author,  and  that  the  granting 
of  the  application  was  within  the 
discretion  of  the  court  below. 
8(atu9  y.  Belfard  Co,  499 


When  injunction  proper  tore- 


strain  operation  of  an  elevated  railroad 
in  city  streets,  although  plaintiff,  after 
suit  brought,  conveyed  his  ahutting 
premieee. 

See  McQean  y.  M,  K  B,  R,  Go.    9 


INSANE  PERSONS. 

In  an  action  to  set  aside  a  deed  on 
the  ground  that  the  grantor  was, 
at  the  time  of  its  execution,  non 
eompoe  mentis,  held,  that  the  opin- 
ion of  a  witness,  not  an  expert,  as 
to  the  mental  capacity  of  the 
grantor,  or  as  to  whether  he  was 
rational  or  irrational,  was  incom- 
petent as  eyidence,  although  based 
upon  specific  acts  of  the  grantor, 
seen  by  the  witness,  conversations 
with  him,  and  the  witness'  per- 
sonal observations  Paine  v.  Aid- 
rich.  544 


INSOLVENT    CORPORATIONS. 

1.  As  creditors  of  an  insolvent  cor- 
poration, seeking  to  recover  of  a 
holder  of  its  stock  an  unpaid  bal- 
ance upon  the  stock,  simply  claim 
through  the  corporation  they  have 
no  greater  right  than  belongs  to  it. 
Glenn  v.  Garth,  18 


2.  A  person  may  be  a  holder  of  stock 
without  being  in  the  full  sense  of 
the  term  a  stockholder;  no  one  can 
be  made  a  stockholder  without  his 
consent,  express  or  implied.  *    Id, 

8.  The  liability  of  shareholders  for 
calls  made  on  account  of  unpaid 
stock,  can  only  be  enforced  by  ac- 
tion in  the  nature  of  assumpsit  and 
necessarily  rests  upon  a  promise  to 
pay  express  or  implied;  such 
promise  must  be  proved  by  com- 
petent eyidence.  Id. 

4.  Where,  therefore,  no  express 
promise  is  claimed  and  it  appears 
that  one  sought  to  be  charged  as 
a  shareholder  never  accepted  that 
relation,  that  it  was  put  upon  him 
by  another  without  authority  and 
against  his  will,  and  that  upon 
bein^  advised  thereof  he  repudi- 
ated It,  no  promise  ca^  be  implied 
and  he  may  not  be  held  liable. 

Id. 


INSURANCE  (ACCIDENT). 

An  accident  insurance  policy,  issued 
by  defendant,  upoi^tne  life  of  W., 
provided  that  the  insurance  should 
not  "extend  to  or  cover  *  ♦  * 
suicide,  sane  or  insane,  •  *  * 
voluntary.exposure  to  unnecessary 
danger."  etc.  In  an  action  upon 
the  policy  it  appeared  that  W., 
after  crossing  a  railroad  track  in 
the  village  in  which  he  lived,  in 
the  evening,  met  two  men  going 
toward  the  crossing,  to  whom  he 
said:  **Boys,  look  out  for  the  en- 
gine," and  one  of  them  replied: 
••Pm  not  afraid;  my  life  is  in- 
sured." A  train  was  at  that  time 
approaching.  The  men  passed  on 
over  the  track.  W.  turned  and 
retraced  his  steps,  and  when  within 
a  few  feet  of  the  crossing,  stood 
still.  The  train  was  moving  at 
about  the  rate  of  four  miles  an 
hour;  the  whistle  of  the  engine 
was  blowing  and  its  bell  ringing. 
When  it  was  within  about  twenty- 
five  feet  of  the  crossing,  W.  moved 
forward,  and  when  upon  the  track, 
"squatted  down;"  he  was  struck 
by  the  engine  and  killed.  The 
locality  was  lighted  by  an  electric 
light.  It  did  not  appear  that  the 
men  W.  met  were  inebriated,  or 
that  there  was  any  reason  for  him 
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to  incur  danger  on  their  behalf. 
Held,  that  the  evidence  disclosed^ 
that  the  danger  was  voluntarily 
and  unnecessarily  incurred,  and 
so,  that  defendant  was  not  liable; 
also,  that  evidence  given  negativ- 
ing the  idea  of  a  motive  on  the 
part  of  W.  to  destroy  his  life,  did 
not  justify  the  submission  of  the 
case  to  the  jury.  WiUiams  v.  U. 
8.  M,  Ac.  Assn.  866 


INSURANCE  (FIRE). 

1 .  The  powers  possessed  by  agents  of 
insurance  companies  are  to  be  in- 
terpreted in  accordance  with  the 

feneral  law  of  agency.    Quinlan  v. 
\  W.  Ins,  Co.  356 

2.  The  agent  of  an  insurance  com- 
pany possesses  onl^  such  powers 
as  have  been  explicitly  conferred 
upon  him  by  the  company,  or  such 
as  third  persons  dealing  with  him 
as  such  agent  have  a  right  to  as- 
sume he  possesses.  *Id. 

8.  If  where  one  dealing  with  such 
an  agent  knows  that  he  is  acting 
under  a  circumscribed  and  limited 
authority  and  that  his  act  is  out> 
side  of  and  transcends  the  author- 
ity conferred,  the  piincipal  is  not 
bound;  it  is  immaterial  whether 
the  agent  is  a  general  or  special 
one.  Id, 

4.  Where  restrictions  upon  the 
agent's  authority  appear  in  a  pol- 
icy the  insured  is  bound  to  take 
notice  of  them,  and  in  the  absence 
of  evidence  tending  to  show  that 
his  powers  have  been  enlarged  by 
the  usage  of  the  company,  its  course 
of  business  or  by  consent,  express 
or  implied,  the  policy  must  con- 
trol and  the  autlK>rity,  as  limited, 
must  be  regarded  as  the  measure 
of  the  agent's  power.  Id, 

6.  Forfeitures  plainly  incurred  by 
violations  of  the  conditions  of  a 
policy  and  which  have  not  been 
expressly  or  impliedly  waived  by 
the  company,  will  be  enforced  by 
the  courts.  Id, 

6.  A  fire  insurance  policy  issued  by 
defendant  provided  that  it  should 
become  void,  "if  with  knowledge 
of  the  insured,  foreclosure  procera- 


ings  be  commenced,  or  notice  ot 
sale  of  any  property  covered  by 
the  policy  by  virtue  of  any  mort- 
gage or  trust  deed"  unless  by 
agreement  indorsed  upon  or  added 
to  the  policy;  also  that  the  insured 
should  in  cose  of  loss  give  imme- 
diate notice  in  writing  to -the  com- 
pany, and  within  sixty  days  after 
the  fire  render  to  it  a  sworn  state- 
ment of  certain  particulars  enu- 
merated. In  an  action  upon  the 
policy  held,  that  these  were  condi- 
tions precedent  to  a  right  to  reco\  er 
and  a  breach  thereof  unless  waived 
constituted  a  defense.  Id, 

7.  The  policy  was  issued  by  K,,  an 
agent  of  defendant,  having  power 
to  countersign  and  issue  policies 
furnished  in  blank  by  the  com- 
pany: it  was  in  its  form  "a  stand- 
ard policy,"  as  provided  for  by  the 
act  of  1886  (Chap.  488,  Laws  of 
1886);  it  contained  a  provision  that 
no  agent  of  the  company  should 
have  power  to  waive  any  condition 
or  provision  embraced  in  the 
printed  and  authorized  policy.  It 
appeared  that  after  the  policy  was 
issued  plaintiff  mortgaged  the 
property,  and  K.,  at  his  request, 
delivered  the  policy  to  the  mort- 
gagee, with  a  clause  indorsed 
thereon  making  a  loss  payable  to 
him.  A  foreclosure  was  com- 
menced before  the  fire.  Of  this 
the  company  had  no  notice.  Be- 
fore the  foreclosure  was  com- 
menced K.  ceased  to  act  as  defend- 
ant's agent.  The  trial  court  re- 
fused to  admit  proof  offered  by 
plaintiff  that  K.  knew  of  Uie  com- 
mencement of  the  foreclosure 
proceedings,  and  assured  plaintiff 
at  the  time  that  no  harm  could 
come  to  him  therefrom.  He^,  no 
error.  Id. 

8.  No  notice  of  loss  was  served  by 
plaintiff  and  proofs  of  loss  were 
not  served  by  him  until  seven 
months  after  the  fire;  these  the 
company  refused  to  accept  and 
returned.  It  appeared  that  E.,. 
thirty-three  days  after  the  fire, 
wrote  defendant,  calling  attention 
to  the  policy  and  that  a  loss  had 
occurred.  Defendant  replied  that 
the  matter  "had  our  attention." 
Plaintiff  testified  that  about  a 
month  after  the  fire  K.  advised 
him  that  he  had  written  defendant 
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and  it  informed  him  it  was  paying 
attention  to  the  matter;  that  K. 
said  **  it  would  be  all  right,  that  he 
could  collect  it/'  and  that  he  need 
take  no  further  steps  in  the  mat- 
ter. Held,  that  the  non- perform- 
ance of  the  conditions  of  the  policy 
invalidated  it;  that  conceding 
plaintiff  did  not  know  that  K/s 
agency  had  terminated,  and  as- 
suming the  company  was  bound 
by  his  acts  the  same  as  if  there 
had  been  no  change,  as  by  the 
policy  he  had  no  power  to  waive 
the  conditions,  his  acts  did  not 
constitute  a  waiver;  that  plaintiff 
was  bound  to  take  notice  of  the 
conditions,  and  the  fact  that  Jie 
did  not  read  the  policy  or  know  of 
said  conditions  was  immaterial; 
and  that,  therefore,  plaintiff  was 
properly  nonsuited.  Id. 

9*  A  policy  of  fire  insurance  is  not 
invalidated  by  the  fact  that  no 
particular  person  is  named  therein 
as  the  assured.  Weed  v.  If.  B.  F. 
Ins,  Co.  394 

10.  R.  executed  to  plaintiff  a  mort- 
gage on  certain  real  estate  on  which 
was  a  grist-mill;  thereafter  he  exe- 
cuted a  deed  conveying  the  prem- 
ises to  S.  in  trust,  to  receive  the 
rents  and  profits  thereof  until  sold 
and  apply  the  same  as  directed. 
The  trustee  was  authorized  to  sell 
and  apply  the  net  proceeds  of  a 
sale  to  the  payment  of  the  debts 
of  R.,  and  to  reconve^  any  residue 
to  him.  R.  remained  m  possession, 
claiming  to  own  said  real  estate, 
until  his  death;  he  died  intestate 
and  insolvent.  Plaintiff  thereafter, 
with  knowledge  of  the  trust  deed 

'  and  without  consultation  with  the 
heirs  or  administrators  of  R.,  pro- 
cured a  policy  of  insurance  upon 
the  mill  and  machineir,  he  paying 
the  premium  himself,  by  which 
defendant  insured  "  the  estate  "  of 
R. ;  loss,  if  any,  payable  to  plain- 
tiff, ''  mortgagee  as  his  interest 
may  appear. "  rlaintiff 's  mortgage 
contained  no  provision  in  reference 
to  insurancte.  Tlie  policy  con- 
tained a  condition  to  the  effect  that 
if  the  exact  interest  of  the  insured 
in  the  property  was  not  truly 
stated,  it  would  be  void.  In  an 
action  upon  the  policy,  held,  that 
a  finding  was  juatified  that  the 

.   word  "estate"  was  intended  to 


and  did  cover  all  interests  in  the 
property;  that  the  real  estate  so 
conveyed  by  R.  remained  a  part 
of  his  estate,  to  be  administered 
for  tlie  benefit  of  his  creditors;  and 
that,  therefore,  the  exact  interest 
was  truly  stated  in  the  policy,  and 
there  was  no  breach  of  the  condi- 
tion. Id. 

11.  Prior  to  obtaining  the  policy > 
plaintiff  had  obtained  judgment 
m  an  action  to  foreclose  his  mort- 
gage, but  no  sale  had  taken  place 
under  it.  This  judgment  was  not 
mentioned  in  the  policy,  plaintiff 
being  named  simply  as  mortgagee. 
Ueld,  that  there  was  no  misrepre- 
sentation, or  omission  to  mention 
a  material  fact.  Id, 

12.  In  the  mortgage,  the  complaint 
and  the  proofs  of  loss,  plaintiff  ap- 
peared as  mortgagee  in  his  own 
right,  and  upon  the  trial  he  testi- 
fim  he  acivanced  the  money  as  se- 
curity for  which  the  mortgage  was 
given.  Defendant  alleged  in  ita 
answer,  and  offered  to  prove  on 
the  trial,  that  the  mortgage  was  in 
fact  executed  to  secure  a  bank,  of 
which  plaintiff  was  president,  for 
advances  to  be  made  by  it.  and 
that  plaintiff  had  no  interest 
therein,  but  that  ft  was  made  to 
and  held  by  him  '*  in  trust  for  the 
benefit  of  the  bank,  and  not  other- 
wise," and  so  that  the  action  was 
not  prosecuted  in  the  name  of  the 
real  party  in  interest.  There  was 
no  oner  to  show  that  the  bank  ad- 
vanced any  money  on  the  mort- 
gage. Held,  that  the  testimony 
was  properly  rejected;  that  it  was 
immaterial  from  whence  the  money 
advanced  came,  as  the  right  of 
action  to  enforce  payment  was  in 
plaintiff.  id. 

13.  It  seems  that  if  the  bank  ad- 
vanced the  money  and  plaintiff 
took  the  mortgage  as  its  repre- 
sentative and  trustee,  he  could, 
under  the  Code  of  Civil  Procedure 
(§  449),  sue  as  trustee  of  an  express 
trust,  without  alleging  the  trust, 
as  his  representative  cap«icity  no- 
where appeared  in  the  transaction. 

Id, 

14.  The  policy  contained  a  provision 
requiring  notice  of  a  loss  to  be 
given  '*  forthwith."  No  notice 
was  given,  but  proofs  of  the  loss 
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were  served  nineteen  days  after 
the  tire,  which  were  received  by 
defendant  and  retained,  and  it  re- 
quested plaintiff  to  amend  them 
from  time  to  time,  without  any 
objection  or  sugp^estion  that  proper 
notice  had  not  been  given.  Held, 
that  a  finding  was  justified  that 
defendant  had  waived  the  prelimi- 
nary notice;  that  if  it  intended  to 
claim  a  forfeiture  because  of  the 
omission,  it  should  have  taken  its 
position  promptly,  and  not  have 
put  the  assured  to  the  expense  of 
complying  with  other  conditions. 

Id, 

15.  The  proofs  of  loss  were  made  by 
plaintiff,  the  administrator  and  one 
of  the  heirs  of  K.  No  objection 
was  made  to  them  on  the  ground 
that  any  other  person  should  have 
joined  in  making  them.  UM^ 
that  an  objection  on  trial  that  the 
proofs  were  not  sufficient,  because 
not  made  by  any  person  author- 
ized to  make  them,  was  untenable. 

Id, 

INSURANCE  (LIFE). 

1.  Defendant  issued  a  policy  of  in- 
surance upon  the  life  of  T.  for  the 
sole  use  of  his  wife,  the  amount 
to  be  paid  upon  his  death  to  her, 
if  living,  **  and  if  not  living,  to 
her  children."  T.  and  his  wife  at 
the  time  had  three  children  living. 
B.,  a  daughter,  died  first,  intes- 
tate, leaving  a  husband  and  chil- 
dren; then  the  wife  died;  then  S., 
a  son,  died  intestate,  leaving  a 
widow  and  children,  and  then  T. 
died,  leaving  C  ,  a  daughter,  sur- 
viving. In  an  action  upon  the 
policy  brought  bv  plaintiff,  as  as- 
signee of  C,  and  of  the  adminis- 
tratrix of  S.j  field,  that  B.  had 
simply  a  contingent  interest  in  the 
property,  which  terminated  upon 
the  happening  of  the  contingency, 
i,  e.,  her  death  prior  to  that  of  her 
mother,  and  so  no  interest  was 
transmitted  to  her  personal  repre- 
sentative; that  upon  the  death  of 
the  mother,  all  interest  in  the 
policy  vested  at  once  in  her  chil- 
dren then  living;  and  so,  that 
plaintiff  was  entitled  to  recover. 
Walsh  V.  Mut  L.  Ins.  Co.         408 

a.  The  difference  pointed  out  be- 
tween the  rules  governing  such  a 
case  where  a  contractual  relation 


exists  between  the  parties,  and 
those  applicable  to  a  case  relating 
to  the  vesting  of  an  estate  created 
by  will.  Id, 

3.  Defendant,  an  assessment  insur- 
ance company, issued  a  policy  upoD 
the  life  of  P.  It  was  provided 
therein  that  a  failure  to  comply 
with  the  rules  of  the  association  as 
to  payment  of  assessments  would 
render  the  policy  void.  P.  failed 
to  pay  an  assessment,  and  for  the 
purpose  of  being  reinstated  as  a 
member  as  authorized  by  the  rules, 
executed  a  certificate  to  the  effect 
that  he  was  in  good  health  at  the 
time.  P.  died  within  a  month 
thereafter.  In  an  action  upon  the 
policy  defendant,  for  the  purpose 
of  proving  the  falsity  of  the  cer- 
tificate, offered  to  prove  by  a  phy- 
sician that  he  attended  upon  P.  aa 
a  patient  during  his  last  illness, 
and  that  he  was  sick,  and  also  the 
date  when  he  was  first  consulted. 
This  was  objected  to,  and  excluded 
but  not  on  the  ground  that  the  tes- 
timony was  incompetent  under  the 
provision  of  the  Code  of  Civil  Pro- 
cedure prohibiting  the  disclosure 
by  a  physician  of  m formation  pro- 
fessionally acquired.  (§824.)  Meld, 
error.  Patten  v.  U.  L,  d  Ae,  Ins. 
Asin,  450 

As  to  suffleienep  of  evidence  to 

sustain  finding  tJiat  anmcer  in  appli- 
cation fir  life  insurance,  toas  notfalae. 

See  Tucker  v.  U,  X,  dA,  Ins,  Awn, 

548 

JOINT  ADVENTURE. 

1.  The  ownership  by  a  commercial 
correspondent,  who  has  advanced 
his  owi\  money  or  credit  for  a  prin- 
cipal for  the  purchase  of  property, 
and  has  taken  bills  of  lading  in  his 
own  name,  extends  so  far  only  as 
is  necessary  to  secure  him  for  the 
advances  so  made;  it  will  not  per- 
mit of  his  acquiring,  although 
agreed  to  by  the  principal,  a  gen- 
eral lien  upon  the  property,  for 
other  and  prior  indebtedness,  as 
against  one  owning  an  interest  in 
the    property.    Drixel   v.    Pease, 

139 

2.  Two  merchants,  P.,  doing  busi- 
ness in  New  York,  and  St. A.,  in 
France,  entered  into  a  contract 
which,  after  reciting  that  D.  was 
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willing  to  give  to  the  parties  a 
monopoly  of  a  certain  brand  of 
sardines,  contained  an  agreement 
that  each  of  the  parties  was  to  ad- 
vance forty  per  cent  of  the  cost, 
the  sardines  to  be  shipped  to  P. 
for  sale;  the  net  proceeds  to  be 
divided.  To  raise  the  forty  per 
cent  so  to  be  advanced  by  him,  P. 
procured  from  plaintiffs,  a  bank- 
mg  firm,  letters  of  credit,  which 
authorized  drafts  to  be  drawn 
upon  them  "for  the  cost  of  the 
merchandise,"  advice  thereof  to  be 
given  to  plaintiffs,  to  be  accom- 
panied by  abstracts  of  invoices 
and  bills  of  lading  to  their  order. 
By  virtue  of  these  letters  of  credit, 
St.  A.  drew  upon  plaintiffs  the  per- 
centage of  the  cost  of  purchases 
agreed  to  be  advanced  bv  P.,  and 
caused  the  invoices  and  bills  of 
lading  to  be  made  out  and  for- 
warded to  plaintiffs'  firm,  as  re- 
quired, which  drafts  were  accepted 
and  paid  by  it.  By  the  agreement 
between  P.  and  said  firm,  he  gave 
it  a  specific  lien  on  the  goods  pur- 
chased to  the  amount  so  advanced, 
and  also  pledged  to  them,  as  se- 
curity for  any  other  indebtedness, 
"any  surplus  that  may  remain, 
either  in  tne  goods  or  the  proceeds 
thereof,  after  providing  for  the 
acceptances  under  this  credit." 
Such  a  surplus  having  arisen, 
plaintiffs  claimed  the  right  to  re- 
tain it,  to  apply  Upon  a  prior  and 
independent  indebtedness  of  P. 
Held,  that  said  claim  was  unten- 
able as  against  St. A.;  that  he  had 
An  equitable  title  at  least  to  all 
beyond  P.'s  share,  which  was 
superior  to  the  general  lien  of 
plaintiffs;  also,  that  St.  A.  was  not 
estopped,  by  the  fact  that  he 
caused  the  m  voices  and  bills  of 
lading  to  be  made  out  to  the  order 
of  plaintiffs'  firm,  from  claiming 
his  interest,  or  from  asserting  that 
the  acceptances  were  not  for  the 
full  cost  of  the  goods;  that  the 
words  of  the  agreement,  authoriz- 
ing drafts  "  for  the  cost  of  mer- 
chandise," did  not  imply  that  they 
were  to  be  for  the  full  cost,  but 
the  intent  was  to  limit  the  amount 
so  that  in  no  event  the  draft  should 
exceed  the  cost,  and  that  it  must 
be  on  account  thereof.  Id. 

8.  It  seems,  that  even  assuming  that 
under  the  agreement  tliere  was  an 
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implied  representation  that  the 
drafts  drawn  were  for  the  full  cost 
of  the  merchandise,  St.  A.  would 
still  be  entitled  to  assert  his  in- 
terests as  against  plaintiffs'  gen- 
era' lien  for  prior  advances  to  P. 
arising  out  of  another  transaction 
with  another  party,  and  not  made 
on  the  faith  of  the  goods  in  ques- 
tion, as  plaintiffs  parted  with  no 
value  bevond  their  specific  lien  by 
virtue  of  any  such  implied  repre- 
sentations. Id. 

In  an  action  for  an  accounting 
between  parties  engaged  in  a  joint 
enterprise,  defendants  claimed  on 
trial  an  amount  to  be  due  them  on 
an  individual  account  between 
them  and  plaintiff,  not  connected 
with  the  joint  enterprise,  and  some 
evidence  was  given  thereon  inci- 
dentally, but  not  with  a  view  of 
asserting  it  by  way  of  defense. 
The  matter  was  not  pleaded  as  a 
counter-claim,  and  no  mention  was 
made  thereof  in  the  answer.  The 
referee  refused  to  make  any  find- 
ings in  regard  thereto.  MeHt  no 
error.    TarMVY,  Westons        WO 
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JOINT-STOCK  COMPANIES. 

.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  1919),  which 
authorizes  an  action  against  the 
president  or  treasurer  of  an  unin- 
corporated association  consisting 
of  more  than  seven  members,  upon 
any  cause  of  action  for  which 
plaintiff  could  maintain  an  action 
against  all  of  the  associates,  the 
plaintiff,  to  maintain  the  action, 
must  allege  and  prove,  and  it  must 
be  found  that  all  the  membeiii  of 
the  association  were  liable,  either 
jointly  or  severally,  to  pay  his 
claim.    MeCabe  v.  GoodfeUow.    89 

.  The  individual  liability  of  the 
members  of  such  an  association, 
formed  for  moral,  benevolent,  so- 
cial or  political  purposes,  on  con- 
tracts made  by  the  association,  its 
officers  or  committees,  depends 
upon  the  application  of  the  prin- 
ciples of  the  law  of  agency;  au- 
thority to  create  such  liability  will 
not  be  presumed  or  implied  from 
the  exist«ncQ  of  a  general  power  to 
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attend  to  or  transaot  business  or 
promote  the  objects  for  which  the 
association  was  formed,  except 
where  the  debt  contracted  is  nec- 
essary for  its  preservation.        Id. 

8.  Notwithstanding  the  various  legis- 
lative enactments  extending  the 
powers  of  joint-stock  companies, 
and  clothing  them  with  many  of 
the  es8entif3  attributes  possessed 
by  and  characteristic  of  corpora- 
tions (Chap.  258,  Laws  of  1840; 
chap.  153,  Laws  of  1853;  chap. 
245,  Laws  of  1854;  chap.  289,  Laws 
of  1867),  the  distinction  between 
the  two  classes  of  organiza^ons  is 
still  preserved,  and  a  joint-stock 
company  is  not  taxable  upon  its 
capital,  under  the  provision  of  the 
Revised  Statutes  (1  R.  8.  414,  §  1), 
subjecting  "all  monied  or  stock 
corporations  deriving  an  income  or 
profit  from  their  capital  or  other- 
wise," to  such  a  tax,  People  ex 
rel,  y,  GoUman,  279 


JUDGMENT. 

1.  Where  a  judgment  is  rendered 
against  a  municipality,  in  its  cor- 
porate name,  or  against  a  board  of 
officers  who  represent  the  munici- 
pality, in  the  absence  of  fraud  or 
collusion  it  will  bind  the  citizens 
and  taxpayers.  AehUm  v.  City  of 
BoehenUr,  187 

2.  Where,  pursuant  to  the  Code  of 
Civil  Procedure  {%  1256)  an  entry 
has  been  made  on  the  docket  of  a 
judgment  of  ''lien  suspended  on 
appeal,"  its  effect  is  to  release  the 
lien  of  the  judgment  so  suspended 
in  regard  to  all  property  upon 
which  it  would  otherwise  be  a 
lien,  including  after-acquired 
property,  until  the  court  orders 
that  it  be  restored  by  a  re-docket. 
Wronhaw  v.  OakUy,  505 


JURISDICTION. 

1.  Certain  infant  defendants  in  a 
partition  suit  were  personally 
served  out  of  the  state  under  the 
order  of  publication  on  October  31 
and  November  1,  1890.  The  ap- 
plication for  the  appointment  of  a 
guardian  ad  litem,  on  behalf  of 
three  of  the  infants,  was  granted 


December  8, 1890,  and  for  another 
March  10,  1891.  Held,  that  as 
under  the  provisions  of  the  Code 
<§§  441, 471),  the  infant  defendants 
could  not  make  such  an  applica- 
tion until  forty-two  dayft  had 
elapsed  from  the  time  when  per> 
sonal  service  was  made,  the  court 
acquired  no  jurisdiction  to  make 
the  appointment  of  guardian  for 
the  three  infants;  that  they  were 
not  competent  to  waive,  by  any 
affirmative  act,  the  restrictive  pro- 
visions of  the  statute;  and  so,  that 
an  appearance  by  the  guardian 
was  not  an  appearance  by  the  in- 
fants.    Grouicr  v.  Crouter.  55 

2.  Also  heldt  that  while  as  service 
upon  the  infants  was  complete  on 
December  13,  1890,  and  the  judg- 
ment of  partition  and  sale  was  not 
entered  until  September  8,  1891, 
the  court  then  had  jurisdiction  of 
the  subjec^matter  and  of  all  the 
parties,  and  the  judgment  was  not 
void,  but  voidable  only,  at  the 
election  and  upon  the  application 
of  the  infants,  the  burden  of  cur- 
ing the  defect  so  as  to  conclude 
such  defendants  could  not  be  cast 
upon  the  purchasers  at  the  sale; 
and  that,  therefore,  the  motion  was 
properly  denied.  Id, 

3.  This  court  has  no  jurisdiction  to 
entertain  an  appeal  from  an  order 
granting  or  refusing  a  new  trial 
upon  the  facts,  in  a  case  tried  by 
a  j  ury .    Baidmn'i  Bank  v.  Butler. 

564 


LANDLORD  AND  TENANT. 

1 .  Where  a  tenant  for  a  year  er  years 
holds  over  after  the  expiration  of 
his  term,  the  law  implies  an  agree- 
ment on  his  part  to  hold  for  an- 
other year  upon  the  terms  of  the 
lease,  and  the  option  is  with  the 
landlord  to  so  regard  it;  and  this, 
although  he  had  notice  from  the 
tenant  before  the  expiration  of  the 
term  that  he  did  not  intend  to  re- 
main for  another  year,  at  least 
where  the  holding  over  was  not 
unavoidable.    Haynes  y.  Aldrieh. 

287 

2.  Defendant  leased  certain  premises 
of  plaintiff  for  a  year.  The  lease 
contained    a    provision    that   the 
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premises  should  be  occupied  as  a 
private  dwelling  and  a  covenant 
on  defendant's  part  not  to  sublet 
without  the  written  consent  of 
plaintiff.  Defendant  did  sublet 
without  permission  to  C,  who 
occupied  the  premises  as  a  board- 
ing-house. The  term  expired  May 
first;  before  the  expiration,  defend- 
ant informed  plaintiff  that  she 
did  not  desire  to  renew  her  lease 
for  another  year.  The  first  day  of 
May  was  a  holiday.  Possession 
was  retained  by  the  sub-tenant 
until  May  fourth,  the  excuse  being 
the  difficulty  in  engaging  tracks 
on  the  second,  and  that  on  the 
third,  one  of  the  boarders  was  sick 
and  could  not  then  be  moved  with 
safety.  In  the  afternoon  of  the 
fourth,  the  keys  were  tendered  to 
plaintiff;  but  refused.  In  an  ac- 
tion to  recover  rent,  held,  that 
plaintiff  was  entitled  to  consider 
the  lease  renewed  for  another  year. 

Id. 

8.  Plaintiff  went  to  the  house  on 
May  fourth,  after  the  tender  of 
the  keys,  and  found  it  deserted 
and  the  windows  open;  a  police- 
man entered  through  an  open  win- 
dow; some  keys  were  found  which 
were  thereafter  used,  and  plaintiff 
bad  some  ordinary  and  needed 
repairs  made.  She  also  tried  to 
rent  the  premises,  but  failed. 
Plaintiff  had  the  right  under  the 
lease  to  enter  to  make  repairs, 
and  in  case  the  premises  became 
vacant  during  the  term,  to  enter 
and  relet  as  defendant's  agent. 
Held,  that  there  was  no  accept- 
ance of  the  surrender.  Jd, 


LARCENY. 

1.  Upon  the  trial  of  an  indictment 
charging  defendant  with  grand 
larceny  m  the  first  degree,  in  steal- 
ing 8,250  bushels  of  wheat,  the 
evidence  on  the  part  of  the  prose- 
cution tended  to  show  these  fact«: 
Defendant  was  a  manager  and  di- 
rector in  each  of  three  elevating 
companies  engaged  in  receiving 
and  storing  grain  for  others;  these 
companies  had  associated  them- 
selves together  in  a  common  busi- 
ness, of  which  the  defendant  was 
the  general  manager;  as  such  he 
caused  wheat  to   be  transferred 


from  one  elevator  to  another  with- 
out the  usual  and  competent  au- 
thority and  without  any  entry  of 
the  removal  being  made  ^in  the 
books  of  the  elevator  from  whence 
the  wheat  was  taken,  and  he  caused 
the  accounts  to  be  confused  and 
falsified  so  as  to  conceal  his  action ; 
he  then  sold  a  quantity  of  the 
wheat  from  the  elevator  to  which 
the  transfer  was  made.  The  shortr 
age  resulting  from  the  removal 
was,  through  his  indirect  sugges> 
tion  and  with  his  assent,  concealed 
by  a  fraudulent  weighing  of  the 
grain  remaining  in  the  elevator 
from  whence  the  wheat  was  taken. 
A  verdict  of  guilty  was  rendered. 
Held,  no  error;  that  the  elevator 
companies  were  bailees  and  it  was- 
their  duty  to  keep  and  not  sell  the 
grain  and  to  deliver  it  in  specie 
and  not  its  avails;  that  while  the 
grain  was  in  the  custody  and  con- 
trol of  the  elevator  companies,  de- 
fendant, as  their  agent,  had  the 
actual  and  effective  possession^ 
custody  and  control  of  it,  within 
the  meaning  of  the  provisions  of 
the  Penal  Code  (§  528,  subd.  2> 
defining  larceny,  and  so,  by  the 
appropriation  thereof  he  com- 
mittee the  crime  charged.  PtcpU 
V.  Sherman,  849 

2.  Also  held,  it  was  no  defense  that 
the  proceeds  of  the  sales  made  by 
defendant  went  into  his  bank  ac- 
coui^  as  manager  of  the  associated 
elevators  and  were  applied  by  h\xxk 
upon  its  liabilities.  Id. 

8.  The  evidence  showing  the  false 
weighing  of  the  wheat  was  re- 
ceived on  the  trial  under  objection 
and  exception.  The  judge  sub* 
mitted  to  the  jury  the  Question  as 
to  whether  from  the  lact  of  the 
employes  assisting  in  covering  up 
the  shortage  the  inference  was  per- 
missible that  they  were  instructed 
to  commit  the  fraud  by  defendant. 
Held,  no  error.  Id. 

4.  E.,  the  superintendent  of  one  of 
the  elevatora  under  defendant's 
charge,  was  called  as  a  witness  hj 
the  prosecution,  and  in  his  testi- 
mony manifested  a  disposition  ta 
favor  defendant  and  keep  back  or 
soften  injurious  facts.  No  at- 
tempt was  made  to  impeach  him, 
but  the  prosecution  was  allowed 
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to  refresh  his  recollection  by  re- 
calling to  his  mind  the  testimony 
he  hm  given  before  the  grand 
jury  and  was  permitted  to  ask 
him  leading  questions.  Held,  no 
error;  that  the  matter  was  in  the 
discretion  of  the  court.  Id. 

5.  Upon  the  trial  of  an  indictment 
for  grand  larceny,  the  court,  after 
charging  that  the  defendant  was 
presumed  to  be  innocent  until  the 
contrary  was  proved,  and,  in  case 
of  a  reasonable  doubt  that  he  was 
entitled  to  an  acquittal,  at  the  re- 
quest of  the  defendant's  counsel 
cnarged,  in  substance,  that  proof 
of  good  character  in  a  doubtful 
case  would  turn  the  scale  and  that 
it  will  outweigh  evidence  which 
might  otherwise  appear  conclusive. 
The  court  then  charged  at  the  re- 
quest of  the  prosecution  that  if 
the  crime  charged  had  been  proved 
to  the  satisfaction  of  the  jury  be- 
yond a  reasonable  doubt,  any  ffood 
character  of  the  defense  would  not 
avail.  Held,  no  error;  that  the 
charge  did  not  remove  from  the 
consideration  of  the  jury  evidence 
of  good  character.  People  v. 
Swemey.  609 

LEASE. 

A  lease  of  mill  premises,  fixtures  and 
appurtenances  contained  a  cove- 
nant on  the  part  of  the  lessees  that 
they  would,  at  their  own  expense, 
keep  the  property  in  good  repair 
and  condition,  and  at  the  enu  of 
the  term  surrender  it  in  as  good 
condition  as  reasonable  use  and 
wear  thereof  would  permit;  then 
followed  this  provision:  *•  It  beipg 
understood  that  the  said  premises 
shall  be  in  good  repair  before  any 
entry  "  by  the  lessees.  In  an  action 
by  the  lessor  for  an  alleged  breach 
of  said  covenant,  luld,  that  the 
.  provision  was  in  effect  a  covenant 
on  the  part  of  the  lessor  to  put  the 
premises  in  good  repair  before  the 
commencement  of  the  term,  the 
lessees  covenanting  to  keep  them 
in  repair  thereafter;  and  it  appear- 
ing that  the  lessees  entered  under 
an  agreement  that  they  should 
make  the  repairs  stipulated  to  be 
made  by  the  lessor,  he  to  pay  the 
expenses  incurred,  that  they  w^ere 
entitled  to  be  allowed  as  a  counter- 


claim the  amount  so  expended. 
MeCuUoch  V.  Dobton.  114 

8ee  Landlord  and  Tenant. 


LEGACIES. 

1.  A  legacy  given  to  a  creditor  of 
the  testator  of  more  than  the 
amount  of  the  debt,  does  not  oper- 
ate as  a  payment  of  the  debt,  in 
the  absence  of  any  words  in  the 
will  from  which  an  intent  to  extin- 
guish the  debt  can  be  inferred. 
aheldon  v.  Sheldon.  1 

3.  The  will  of  G.,  after  providing 
for  the  payment  of  debts,  etc., 
eave  two  legacies  amounting  to 
|2,000;  one  of  $1,800  to  plaintiff, 
her  sister,  in  whose  family  she  re- 
sided; her  residuary  estate  she  gave 
to  beneficiaries  named.  At  the 
time  the  will  was  made  G.  owned 
no  real  estate,  but  had  personal 
property  of  the  value  of  about 
$2,500.  A  yeai' after  she  purchased 
of  plaintiff  and  her  husband  cer- 
tain real  estate,  for  which  she  paid 
$3,000,  and,  thereafter  and  at  the 
time  of  her  death,  her  personal 
property  amounted  to  but  about 
$500.  Held,  that  plaintiflTs  legacy 
was  not  chargeable  upon  thQ  real 

estate,    Morri*  v,  iSiefclp,         4919 


LICENSE. 

A  publisher,  while  publishing  the 
works  of  an  author. under  his 
license  and  permission  and  under 
an  agreement  upon  vhe  part  of  the 
former  to  pay  a  royalty,  may  not 
question  the  author's  right  to  con- 
trol the  publication,  this  ma/ only 
be  done  after  a  surrender  or  a  with- 
drawal of  the  license,  and  until 
the  contract  is  abrogated  he  may 
publish  in  no  other  way  under  it. 
S(iUus  V.  Belfard  Co.  499 


LIEN. 

1.  The  ownership  by  a  commercial 
correspondent,  who  has  advanced 
his  own  money  or  credit  for  a  prin- 
cipal for  the  purchase  of  property, 
and  has  taken  bills  of  fading  in 
his  own  name,  extends  so  far  only 
as  is  necessary  to  secure  him  for 
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the  advances  so  made;  it  will  not 
permit  of  his  acquiring,  although 
agreed  to  by  the  principal,  a  gen- 
eral lien  upon  the  property,  for 
other  and  prior  indebtedness,  as 
against  one  owning  an  interest  in 
the  property.  Drexel  v.  PtoM.  129 

2.  Two  merchants,  P.,  doing  busi- 
ness in  New  York,  and  St. A.,  in 
France,  entered  into  ^  a  contract 
which,  after  reciting  that  D.  was 
willing  to  eive  to  the  parties  a 
monopoly  of  a  certain  brand  of 
sardines,  contained  an  agreement 
that  each  of  the  parties  was  to  ad- 
vance forty  per  cent  of  the  cost, 
the  sardines  to  be  shipped  to  P. 
for  sale;  the  net  proceeds  to  be  di- 
vided. To  raise  tbe  forty  per  cent 
so  to  be  advanced  by  him,  P.  pro- 
cured from  plaintiffs,  a  banking 
firm,  letters  of  credit,  which  au 
thorized  drafts  to  be  drawn  upon 
them  * '  for  the  cost  of  the  merchan- 
dise," advice  thereof  to  be  given  to 
plaintiff Sy  to  be  accompanied  by 
abstracts  of  invoices  and  bills  of 
lading  to  their  order.  By  virtue 
of  these  letters  of  credit,  St.  A. 
drew  upon  plaintiffs  the  percent- 
age of  the  cost  of  purchases  agreed 
to  be  advanced  by  P.,  and  caused 
the  invoices  andl  bills  of  lading  to 
be  made  out  and  forwarded  to 
plaintiffs'  firm,  as  required,  which 
drafts  were  accepted  and  paid  bv 
it.  By  the  agreement  between  F. 
and  said  firm,  he  gave  it  a  specific 
lien  on  the  goods  purchased  to  the 
amount  so  advanced,  and  also 
pledged  to  them,  as  security  for 
any  other  indebtedness,  ''  any  sur- 
plus that  may  remain,  either  in  the 
goods  or  the  proceeds  thereof,  after 
providing  for  the  acceptances  un- 
der this  credit."  Such  a  surplus 
having  arisen,  plaintiffs  claimed 
the  right  to  retain  it,  to  apply  upon 
a  prior  and  independent  indebted- 
nesss  of  P.  Held,  that  said  claim 
was  untenable  as  against  St. A.; 
that  he  had  an  equitable  title  at 
least  to  all  beyond  P.'s  share,  which 
was  superior  to  the  general  lien  of 
plaintiffs:  also,  that  St. A.  was  not 
estopped ,  by  the  fact  that  he  caused 
the  mvoices  and  bills  of  lading  to 
be  made  out  to  the  order  of  plain- 
tiffs' firm,  from  claiming  his  inter- 
est, or  from  asserting  that  the  ac- 
ceptances were  not  for  the  full  cost 
of  the  goods;  that  the  words  of 


the  agreement,  authorizing  drafts 
"  for  the  cost  of  merchandise,"  did 
not  imply  that  they  were  to  be 
for  the  full  cost,  but  theMntent 
was  to  limit  the  amount  so  that  in 
no  event  the  draft  should  exceed 
the  cost,  and  that  it  must  be  on 
account  thereof.  Id. 

3.  It  seems,  that  even  assuming  that 
under  the  agreement  there  was  an 
implied  representation  that  the 
drafts  drawn  were  for  the  full  cost 
of  the  merchandise,  St.  A.  would 
still  be  entitled  to  assert  his  inter- 
ests as  against  plaintiffs'  general 
lien  for  prior  advances  to  P.  arising 
out  of  another  transaction  with 
another  party,  and  not  made  on 
the  faith  of  the  goods  in  question, 
as  plaintiffs  parted  with  no  value 
beyond  their  specific  lien  by  virtue 
of  any  such  implied  representix- 
tions.  Id, 

4.  The  assets  of  a  corporation  are  a 
trust  fund  for  the  payment  of  its 
debts,  upon  which  its  creditors 
have  an  equitable  lien,  both  as 
against  the  stockholder  and  all 
transferees,  except  those  purchas- 
ing in  eood  faith  and  for  value. 
CJols  V.  MiUerton  Iron  Co,  164 

5.  Plaintiffs  constructed  a  certain 
machine  for  B.,  which  they  deliv- 
ered without  requiring  payment 
of  a  balance  due  for  their  work. 
The  machine  did  not  work  success- 
fully and  was  returned  to  plaintiffs 
to  make  some  alterations  therein. 
This  they  agreed  to  do  and  did  do 
upon  deiendant's  promise  to  pay 
their  charges  therefor,  which  he 
did.  Upon  plaintiffs'  threatening 
to  retain  possession  of  the  machine 
unless  the  original  indebtedness 
was  paid,  defendant  promise 
orally  to  pay  the  same  and  the 
machine  was  shipped  to  him  with 
the  consent  of  JB.  In  an  action 
upon  the  promise,  heldf  that  it  was 
without  consideration  and  plain- 
tiffs were  not  entitled  to  recover; 
that  they  lost  their  primary  lien 
by  delivery  and  acquired  no  new 
one  by  reason  of  the  alterations, 
which  were  paid  for;  and  so  that 
their  refusal  to  surrender  posses- 
sion was  a  wrong,  and  such  sur- 
render furnished  no  consideration. 
TMunt  V.  Power9,  460 


750 


INDEX. 


•6.  Where,  pursuant  to  the  Code  of 
Civil  Procedure  (§  1266)  an  entry 
lias  been  made  on  the  docket  of  a 
judgment  of  "  lien  suspended  on 
appeal,"  its  effect  is  to  release  the 
lien  of  the  judgment  so  suspended 
in  regard  to  all  property  upon 
"Which  it  would  otherwise  be  a 
lien,  including  after-acquired  prop- 
erty, until  the  court  orders  that  it 
be  restored  by  a  re-docket.  Wron- 
kow  V.  Oiikley. 

See  Attachment. 

Chattel  Mortgaos. 
Mechanics'  Lien. 

HOBTOAaE. 


LIMITATION  OF  ACTIONS. 

1.  In  an  action  for  ah  accounting  for 
moneys  alleged  to  have  been  re- 
ceived in  1864  by  8.,  defendants' 
testator,  who  died  in  1880,  for  the 
use  of  plaintiff,  the  wife  of  8.,  the 
Statute  of  Limitations  was  pleaded 
:as  a  defense.  The  trial  court 
found  that  the  money  in  question 
was  received  by  8.  upon  an  agree- 
ment with  plaintiff  that  he  should 
control  and  invest  the  same  for  her 
benefit,  and  when  requested,  ac- 
count to  her  for  the  same  and  the 
increase  from  investments  thereof, 
lield,  that  in  view  of  the  finding, 
the  statute  was  not  a  defense;  nor 
was  it  a  defense  that  upon  the  ac- 
counting by  defendants  as  execu- 
tors, after  due  notice  for  the  pre- 
sentation of  claims,  no  claim  was 
presented  by  the  plaintiff,  Sheldan 
V.  Sheldon.  1 

%  But  held,  that  the  finding  could 
not  be  sustained  upon  evidence 
simply  showing  the  receipt  of  the 
money  by  8.  upon  an  agreement 
to  pay  it  to  plaintiff  on  request; 
and  that  if  the  money  was  so  re- 
ceived the  claim  would  be  barred 
by  the  statute.  Id. 

S.  A  petition  to  vacate  an  assessment 
for  a  local  improvement,  in  the 
city  of  New  York,  was  served  upon 
the  corporation  counsel  in  April, 
1872,  with  a  notice  attached  that  it 
would  be  presented  to  the  court 
on  the  twenty-sixth  of  that  month. 
The  motion  was  not  then  made. 
In  November,  1890,  another  notice 


of  application  to  vacate  the  as- 
sessment was  served.  Held,  that 
this  waa  a  new  and  independent 
proceeding,  in  no  way  connected 
with  the  first,  and  that  it  was 
barred  by  the  Statute  of  Limita- 
tions. (Code  Civ.  Pro.  §§  388, 
414.)    In  re  Duffy.  512 

4.  There  is  no  limitation  as  to  the 
time  in  which  a  corporation  may 
apply  to  the  comptroller  for  a  re- 
vision of  a  tax  levied  upon  it,  un- 
der the  provision  of  the  act  pro- 
viding for  the  taxation  of  certain 
corporations  (§  19,  chap.  543,  Laws 
of  1880),  as  amended  in  1889  (Chap. 
463,  Laws  of  1889),  which  author- 
izes that  ofl^cer  to  revise  and  read- 
just t«x  accounts  against  corpora- 
tions theretofore  settled.  FieopU 
ex  nl,  V,  Wemple,  617 


LUNATICS. 
See  Inbane  Febsonb. 


MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prose- 
cution, in  cau^ng  the  arrest  and 
imprisonment  of  plaintiff  upon  a 
criminal  charge,  if  it  appears  that 
the  criminal  proceeding  has  termi« 
nated  favorably  to  the  accuse<l,  or 
w^lthout  his  conviction,  so  that 
there  can  be  no  further  proceeding 
therein,  this  is  a  sufficient  determi- 
nation thereof  to  enable  plaintiff, 
upon  proof  of  the  other  requisite 
facts,  to  maintain  the  action;  and 
this,  without  regard  to  the  reaisons 
which  induced  the  discharge. 
Bobbins  v.  Bobbins,  597 

2.  Where,  therefore,  in  such  an  ac- 
tion, it  appeared  that  plaintiff  was 
arrested  upon  a  warrant  issued  by 
a  police  justice  upon  plaintiff^ 
complaint,  and  that  after  a  hearing 
thereon  she  was  discharged,  held, 
that  the  effect  of  the  discharge 
was  not  obviated  by  testimony 
tending  to  show  that  the  lustjce 
was  inclined  to  hold  the  plaintiff 
to  bail,  but  upon  her  representation 
that  slie  had  no  friends  and  could 
not  give  bail,  and  upon  her  prom- 
ise not  to  further  molest  the  de- 
fendant, he  discharged  her.       Id, 
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MANDAMUS. 

1.  Where  a  writ  of  mandamus  is 
awarded  by  a  competent  court 
against  a  board  of  officers  of  a  mu- 
nicipality, having  power  to  let 
contracts  for  works  of  local  im- 
provement, requiring  them  to  let 
such  a  contract,  and  it  is  let  in 
obedience  to  sucli  command  and  a 
local  assessment  duly  made  to  de- 
fray the  expenses,  the  power  of 
the  board  to  let  the  contract  may 
not  be  questioned  subsequently  by 
the  taxpayers  in  a  collateral  pro- 
ceeding. Ashton  V.  City  of  Roch- 
ester. 187 

2.  It  seems  their  remedy  is  to  appeal 
from  the  Judgment  awarding  the 
writ  or  to  move  for  a  rehearing. 

M. 

8.  The  provision  of  the  Code  of  Civil 
Procedure  (§  2090),  providing  that 
where  a  peremptory  mandamus  is 
awarded  commanaing  a  public 
officer  or  body  to  perform  a  public 
duty  imposed  by  statute,  if  it  ap- 
pears that  the  officer,  or  a  member 
of  the  body,  has,  without  just  ex- 
cuse, refused  or  neglected  to  per- 
form such  duty,  the  court  may, 
aside  from  awarding  damages  and 
costs,  impose  a  fine,  payment  of 
which  will  bar  an  action  for  a  pen- 
alty, is  not  a  punishment  within 
the  meaning  of  said  provision  of 
the  Penal  Code.    People  v.  Meakim. 

314 

4.  In  proceedings  by  mandamus  to 
compel  a  board  of  town  canvassers 
to  reassemble  and  declare  the  result 
of  a  town  meeting,  it  appeared 
that  the  relators  were  nominated 
for  the  several  town  offices  at  an 
independent  meeting  or  caucus, 
and  were  voted  for  by  means  of 
paster  ballots  attached  to  the  offi- 
cial ballots.  These  ballots  had 
printed  upon  them  the  name  of 
the  candidate  for  the  office  of  ex- 
cise commissioner;  they  were  re- 
jected by  the  board.  Held,  error; 
that  while,  as  excise  commissioners 
are  required  to  be  voted  for  on  a 
separate  ballot,  the  votes  cast  for 
the  candidate  for  that  office  could 
not  be  counted,  the  presence  of  his 
name  on  the  paster  ballots  did  not 
vitiate  them;  that  its  effect  was 
not  to  mark  or  identify  the  ballot 


within  the  meaning  of  the  act; 
that  the  relators  were  entitled  to 
have  said  ballots  counted  and  de- 
clared by  the  board;  and  so,  that 
a  peremptory  writ  was  properly 
ordered.    People  ex  M.  v.  Shaw. 

493 

5.  The  title  of  one  claiming  a  public 
office  filled  by  another,  holding 
under  color  of  right,  may  not  be 
determined  in  a  mandamus  pro- 
ceeding, where  the  question  of 
title  turns  upon  a  construction  of 
statutory  provisions  which  are 
not  entirely  clear  and  unambigu- 
ous. People  ex  rel,  v.  Ooeiting.  669 


MARRIED  WOMEN. 
See  Husband  and  Wifb. 


MASTER  AND  SERVANT. 

1.  A  railroad  corporation  is  civilly 
liable  for  all  the  unlawful  acts  of  its 
servant,  done  in  the  prosecution  of 
the  business  entrusted  to  him,  if  its 
passengers  are  injured  thereby, 
and  g<x>d  faith  and  motives  on  the 
part  of  the  servant  are  not  a  de- 
fense. Palmeri  v.  Manhattan  B. 
Co,  261 

2.  The  corporation,  therefore,  is 
liable  for  acts  of  injury  and  insult 
by  an  employe,  although  in  de- 
parture from  the  authority  con- 
ferred or  implied,  if  they  occur  in 
the  course  of  the  employment.  Id. 

ST.  The  failure  of  a  master  to  adopt 
rules  as  to  precaution  to  be  ob- 
served by  his  employes,  is  not 
proof  of  negligence  rendering  him 
liable  to  a  servant  unless  it  appears 
from  the  nature  of  the  business  in 
which  the  servant  is  engaged  that 
the  master,  in  the  exercise  of 
reasonable  care,  should  have  fore- 
seen the  necessity  of  such  precau- 
tions. Morgan  v.  Hudson  River 
0.  A  I.  Co.  666 

As  to  what  amounts  to  contribu- 
tory neffliffenee  on  the  part  of  a  ser- 
raftt,  relieving  the  master  from  lia- 
bility for  personal  injuries  sustained 
by  the  servant. 

See  Shields  v.  N.  T,  C.  ds  H.  R.  R, 
R.  Co.  557 
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MECHANIC'S  LIEN. 

1.  T..  a  carpenter,  and  B.,  a  mason, 
made  separate  bids  upon  separate 
proposals  for  the  mason  and  car- 
penter-wofk  upon  a  house  for  S. 
Their  bids  were  accepted  and  a 
joint  contract  was  entered  into  be- 
tween them  and  S. ;  there  being, 
however,  as  between  the  contract- 
ors, no  community  of  interest. 
During  the  progress  of  the  work, 
T.  bought  lumber  of  tlie  plaintilf  s, 
which  was  sold  to  him  with  knowl- 
edge on  their  part  that  it  was  to 
be  used  in  the  construction  of  the 
house  and  it  was  so  used  with  the 
assent  of  B.  Plaintiffs  not  having 
been  paid  filed  a  mechanic's  lien. 
In  an  action  to  foreclose  the  same, 
it  appeared  that  there  was  a  balance 
unpaid  on  the  contract  which  be- 
longed equally  to  T.  and  B.,  all  of 
which  would  be  required  to  pay 
plaintiffs'  claim.  The  judgment 
awarded  to  plaintiffs  the  whole  of 
this  balance.  HM,  no  error;  tiiat 
although  B.  and  T.  were  not  part- 
ners in  the  contract,  the  lumber, 
having  been  furnished  with  the 
assent  of  both,  plaintiffs  acquired 
a  lien  for  the  amount  of  his  debt 
upon  the  whole  unpaid  portion  of 
the  contract  price.  (§  1 ,  chap.  842, 
Laws  of  1885.)   Pellv.Baur.     377 

2.  In  an  action,  which  was  in  form 
for  the  foreclosure  of  a  mechanic's 
lien,  the  complaint  alleged  the 
making  of  a  contract  by  which 
plaintiff  was  to  furnish  defendant 
certain  building  materials  for  the 
price  of  $1,250.  Tliat  there  was 
a  balance  due  thereunder  of  $652. 
The  answer  alleged  the  contract 
price  to  be  $1,000  and  defendant 
conc^ed  $402  to  be  due.  The  evi- 
dence as  to  the  agreed  price  was 
conflicting.  It  appeared  that  a 
bond  had  been  given  discharging 
the  lien  of  record.  The  reieree 
found  for  plaintiff  and  judgment 
was  rendered  against  the  defend- 
ant personally  for  the  amount 
claimed.  Hdd,  that  it  was  com- 
petent for  the  court  to  direct  per- 
sonal judgment  under  the  plead- 
ings; that  the  action  was  not  one 
affecting  the  title  to  real  property 
or  an  interest  therein;  and  that  the 
amount  involved  was  not  sufficient 
to  render  the  case  appealable  here. 
A.  HqU  T,  C.  Co.  v.  Da^le.        603 


MORTGAGE. 

Ucder  the  provision  of  the  Revised 
Statutes  (1  R.  S.  756,  g  1),  making 
a  prior  unrecorded  mortgage  void 
as  against  a  subsequent  mortgagee 
in  good  faith  and  for  a  valuaole 
consideration,  whose  mortgage  is 
first  duly  recorded,  the  fact  tJiat 
the  subse<)uent  mortgagee,  after 
the  execution  and  delivery  of  his 
mortgage,  and  after  he  had  parted 
with  the  consideration  therefor, 
but  before  it  was  recorded,  hud 
notice  of  the  prior  mortgage,  does 
not  affect  the  priority  of  his  lien. 
Camtant  v.  U niter idiy  of  Rochester, 

640 
See  Chattel  Mortqaob. 


MOTIONS  AND  ORDERS. 

1.  A  motion  to  set  aside  a  referee's 
report  on  the  ground  that  his  mind 
was  so  impair^  before  the  making 
of  the  report  as  to  render  him  in- 
competent to  perform  the  duties 
of  a  referee,  is  addressed  to  the 
discretion  of  the  court  below,  aud- 
its determination  thereof  is  not 
reviewable  here.  McCuUoeh  v. 
Dobson.  114 

2.  An  order  granting  an  extra  al- 
lowance on  the  ground  that  the 
case  was  difiicult  and  extraordiAuy 
is  within  the  discretion  of  the 
court  below,  and  is  not  reviewable 
here.  Id. 

3.  Where  an  order  of  General  Term 
reversing  a  judgment,  in  an  action 
tried  by  the  court  or  a  referee, 
does  not  state  that  the  reversal 
was  on  questions  of  fact,  for  the 
purposes  of  review  here,  the  record 
imports  conclusively  that  the  re- 
versal was  on  questions  of  law 
only;  and  this,  although  the  opin- 
ion of  the  General  Term  shows 
that  it  was  upon  the  facts.  Cudaky 
V.  Mine/iart.  248 

4.  In  such  a  case  it  is  incumbent 
upon  the  respondent  here  in  order 
to  sustain  the  order  of  reversal  to 
point  out  some  rulmg  and  excep- 
tion taken  on  the  trial,  and  where 
the  findings  of  the  trial  court  sus- 
tain the  j  udgment  and  there  are  no 
findings  or  requests  to  find  the  fact 
upon  which  the  reversal  was  based, 
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and  no  exceptions  to  any  ruling 
thereon  appear,  the  order  must  tS 
reversed.     -•  Id. 

5.  This  presumption  that  the  General 
Term  proceeded  upon  questions  of 
law  appHcsT  to  appeals  from  re- 
versals only;  it  does  not  preclude 
this  court  from  presuming  that  an 
affirmance  was  upon  the  facts.    Id. 

6.  In  an  action  against  a  sheriflT  to 
recover  damages  for  an  alleged 
false  return  upon  an  execution, 
judgment  was  rendered  for  plain- 
tiffs upon  a  referee's  report,  which 
contained  findings  of  fact  sustain- 
ing it.  Both  parties  appealed,  the 
plaintiff  claiming  that  the  awani 
of  damans  was  insufficient;  the 
General  Term  reversed  the  judg- 
ment on  defendant's  appeal,  hold- 
ing that  plaintiffs  were  not  entitled 
to  recover  anything.  The  order 
of  reversal  did  not  state  it  was 
upon  the  facts  and  no  exceptions 
appeared  in  the  case.  JMd,  that 
while  the  order  of  reversal  could 
not  be  sustained  on  appeal  to  this 
court,  it  was  in  effect  an  affirmance 
of  so  much  of  the  judgment  as  de- 
nied plaintiffs'  claim  for  damages 
beyond  the  amount  recovered, 
which  affirmance  was  presumably 
upon  the  facts;  and  that,  therefore, 
this  court  had  no  power  to  correct 
the  error,  if  any,  in  this  respect 
and  could  not  award  to  plaintiff  a 
larger  judgment  than  that  of  the 
triu  court.  Id. 

7.  An  order  of  the  General  Term 
affirming  an  order  of  Special  Term 
confirming  the  commissioners'  re- 
port in  proceedings  for  the  opening 
of  a  street  of  the  first  class  in  the 
city  of  New  York,  is  not  review- 
able here.  In  re  Bd.  Street  Open- 
ing, 436 

8.  Where  an  order  of  General  Term 
vacating  a  temporary  injunction 
states  that  it  is  based  on  the  ground 
that  the  plaintiff  has  not  the  legal 
right  to  maintain  the  action,  a 
question  of  law  is  presented  which 
is  reviewable  here.  Birge  v. 
Berlin  Iron  Bridge  Co.  477 

9.  Exceptions  taken  to  the  refusal  of 
the  court  to  find  in  accordance 
with  a  reiquest,  are  properly  in- 
serted in  the  case  on  appeal  (Code 


Civ.  Pro.  g  W7),  and  so  an  order 
striking  them  out,  where  it  does 
not  appear  that  they  were  not 
properly  taken,  is  error.  Tounff 
Yoting.  626 


V. 


MUNICIPAL  CORPORATIONS. 

1.  Where  a  judgment  is  rendered 
against  a  municipality,  in  its  cor- 
porate name,  or  against  a  board  of 
officers  who  represent  the  munici- 
pality, in  the  absence  of  fraud  or 
collusion  it  will  bind  the  citizens 
and  taxpayers.  Atihton  v.  City  of 
Bocfiester.  .  187 

2.  Where  a  writ  of  mandamus  is 
awarded  by  a  competent  court 
against  a  board  of  officers  of  a 
municipality,  having  power  to  let 
contracts  for  works  of  local  im** 
provement,  requiring  them  to  let 

'  such  a  contract,  and  it  is  1  •  in 
obedience  to  such  command  and  a 
local  assessment  duly  made  to  de- 
fray the  expenses,  the  power  of 
the  board  to  let  the  contract  may 
not  be  questioned  subsequently  by 
the  taxpayers  in  a  collateral  pro- 
ceeding. Id. 

^.  It  seems  their  remedy  is  to  appeal 
from  the  judgment  awarding  the 
writ  or  to  move  for  a  rehearing. 

A 
See  Bath  (Village  of). 

Brooklyn  (City  of). 

Buffalo  (City  of). 

Cambridge  (Village  of). 

New  York  (City  of). 

H0CHE8TBR  (City  of). 

YoNKEKS  (City  of). 


NAVIGATION. 

1.  The  owner  of  land  bounded  upon 
a  navigable  river  has  property 
rights  therein,  t.  e.,  the  rignt  of 
access  to  the  navigable  part  of  the 
stream  and  the  right  to  construct 
a  landing  or  wharf,  and  where  a 
railroad  company,  although  acting 
under  legislative  authority,  has 
constructed  its  road  across  the 
water  front  of  such  owner  and  has 
thus  deprived  him  of  access  to  the 
navigable  part  of  the  stream,  unless 
he  has  granted  the  right  or  it  has 
been  obtained  by  eminent  domain, 
he  is  entitled  to  recover  his  dam* 
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ages.    RuTMey  v.  N.  Y.  d  N.  E. 
ll  R,  Co. 


79 


2.  It  sienia,  however,  this  rule  may 
not  be  extended  so  as  to  interfere* 
with  the  right  of  the  state  to  im- 
prove the  navigation  of  the  river, 
or  with  the  power  of  congress  to 
reguhite  commerce.  Id. 

8.  The  proper  measure  of  damages 
in  such  case  is  tlie  diminished 
rental  or  usable  value  of  the  prop- 
erty for  the  purpose  it  was  used 
for  before  the  budding  of  defend- 
ant's road;  not  what  it  would  have 
been  if  the  land  had  been  put  to 
some  other  use  or  other  structures 
had  been  placed  upon  it.  Id. 

4.  In  an  action  by  plaintiffs,  who 
were  the  owners  of  certain  uplands 
on  the  Hudson  river,  to  recover 
damages  sustained  by  the  con- 
struction by  defendant  in  1880  of 
a  railroad  across  their  water  front, 
which  cut  off  their  access  to  the 
water,  it  appeared  that  the  lands 
under  water  in  front  of  plaintiffs' 
premises  were  not  granted  to  them 
until  in  March.  1885.  Held,  that 
plaintiffs'  right  to  recover  was  not 
confined  to  the  period  since  such 
grant;  but  that  they  were  entitled* 
to  damages  for  interference  with 
their  prior  property  rights  in  the 
stream  as  riparian  owners.         Id. 

6.  Plaintiffs'  premises  had  formerly 
been  used  as  a  brick  yard,  and  the 
river  front  for  shipping  brick  and 
other  purposes  connected  with 
brick  making.  Some  years  before 
the  construction  of  defendant's 
road  and  the  embankment  along 
plaintiffs'  front,  such  use  of  their 
premises  had  been  abandoned. 
Ileldj  that  plaintiffs'  damages 
could  not  properly  be  based  upon 
the  rental  or  usable  value  of  their 
property  as  a  brick  yard.  Id. 

6.  Upon  the  trial  plaintiffs'  proof  of 
damages  consisted  entirely  of  tlic 
opinions  of  witnesses  as  to  tlie 
rental  value  of  the  land  without 
defendant's  structure.  Held,  that 
such  proof  was  competent,  but  did 
not  establish  the  legal  measure  of 
damages;  that  it  should  also  have 
been  shown  what  was  the  rental 
or  usable  value  of  the  land  as  it 
was  with  such  structure.  Id.  i 


7.  Defendant  offered  to  prove  the 
additional  cost  of  shipping  brick 
upon  the  river  render«i  necessary 
by  the  construction  of  defendant's 
embankment.  This  was  excluded 
upon  objection  by  plaintiffs.  Iltldy 
error;  that  under  plaintiffs*  theory 
of  damages  such  additional  cost 
was  an  important  element  of  the 
damage  sustained,  and  defendant 
was  entitled  to  prove  the  same  in 
answer  to  plaintiffs'  claim.         Id. 


NEGLIGENCE. 

1.  Negligence  on  the  part  of  a  com- 
missioner of  highways  may  consist 
as  well  in  the  omission  to  erect 
barriers  in  dangerous  places  at  tl  e 
side  of  a  highway  as  in  leaving  the 
bed  of  the  highway  defective. 
Bryant  v.  Town  of  RufidfApfi.       70 

2.  In  an  action  against  a  town  to  re- 
cover damages  for  the  death  of  B,, 
plaintiff's  intestate,  alleged  to  have 
been  caused  by  the  negligent  omis- 
sion of  its  highway  commissioners 
to  put  guards  along  an  embank- 
ment constructed  by  a  railroad 
company  whose  road,  crossc^l  the 
highway,  to  raise  the  highway  to 

'  the  grade  of  the  railroad,  it  ap- 
pear^ that  the  top  of  the  embank- 
ment was  narrow  and  curving,  so 
that  it  was  unsafe  and  dansrerous 
to  persons  traveling  with  loaded 
wagons  upon  the  highway,  and 
that  there  were  no  guards  or  bar- 
riers along  the  sides;  that  B.  was 
driving  a  loaded  wagon  along  the 
highway,  and  at  a  point  where  the 
traveled  track  ran  near  the  edge  of 
the  embankment  it  gave  way.  the 
wagon  was  overturned  and  fi.  wi;s 
killed.  It  was  conceded  tiiat  de- 
fendant's commissioner  of  high- 
ways had  sufficient  funds  in  his 
hands  to  make  any  reparation  re- 
quired. Held,  that  a  verdict  against 
defendant  was  properly  rendered. 

Id 

3.  Plaintiff,  in  crossing  defendant's 
track,  struck  his  foot  against  one 
of  the  rails,  fell  and  was  injured. 
In  an  action  to  recover  damages, 
the  plaintiff's  evidence  was  to  the 
effect  that  the  top  of  the  rail  was 
over  two  inches  above  the  surface 
of  the  street.  Defendant  gave  evi- 
dence to  the  effect  that  the  track, 
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when  laid,  which  was  about  ten| 
years  prior  to  the  accident,  wat* 
level  with  the  street.  Held,  that 
the  question  as  to  defendant's  neg- 
ligence was  properly  submitted  to 
tlie  jury;  and  that  the  fact  that  it 
did  not  appear  any  complaint  had 
been  made  to  defendant,  or  the 
public  authorities  did  not  release 
it  from  liabilitv.  Sc/nldw  C.  P., 
K.  dt  E.  R.  R.  k.  Co.  446 

4.  In  an  action  to  recover  damages 
for  persona]  injuries  received  by 
plaintiff  while  crossing  a  bridge 
over  a  stream  crossed  by  one  of 
defendant's  streets,  the  following 
facts  appeared:  The  bridge  had, 
before  defendant's  incorporation, 
been  erected  and  kept  in  repair  by 
the  town,  within  the  limits  of 
which  the  village  is  situated.  By 
defendant's  charter  its  trustees  are 
made  highway  commissioners, 
with  certam  powers,  but  not  over 
highway  bridges.  The  trustees 
constructed  f(X)t -bridges  on  either 
side  of  the  bridge  in  question, 
which  were  joined  to  the  bridge 
80  as  to  substantially  form  a  part 
of  it,  there  being  nothing  to  indi- 
cate where  one  ended  and  the 
others  commenced,  except  that 
the  floor  of  the  bridge  was  slij^htly 
higher  than  that  of  the  additions. 
The  whole  structure  appeared  to 
be  safe  for  general  use  for  driving. 
Plaintiff  did  not  know  that  one 
part  of  the  bridge  was  intended  for 
foot  passengers  only.  He  had  seen 
people  frequently  drive  over  the 
parts  added  by  defendant,  and  the 
planks  on  those  parts  showed  that 
teams  had  been  continually  driv- 
ing over  them.  The  pomts  of 
junction  were  about  four  feet 
within  the  curb  line  of  the  street. 
In  attempting  to  cross  with  a 
loaded  truck  on  one  of  those  parts 
the  structure  gave  wav  and  plain- 
tiflf  received  the  injuries  com- 
plained of.  One  of  defendant's 
ordinances  forbid  driving  on  a 
'sidewalk.  Defendant  claimed  that 
for  a  violation  of  this  and  of  the 
provisions  of  the  Penal  Code 
(§  622),  which  makes  it  a  misde- 
meanor to  willfully  and  without 
authority  drive  upon  a  sidewalk, 
plaintiff'could  not  recover.  It  ap- 
peared that  plaintiff  drove  on  the 
sidewalk  to  get  his  truck  up  to  a 
platform  projecting  from  a  store 


near  the  bridge  in  order  to  load  it, 
and  in  driving  off  the  sidewalk  it 
was  difficult  for  him  to  do  so  with- 
out anvmg  on  the  added  portion 
of  the  bridge.  A  motion  for  non- 
suit was  granted.  Held,  error; 
that  it  could  not  be  said  as  matter 
of  law  that  plaintiff's  negligence 
contributed  to  the  accident .  Msher 
v.  Village  of  Cambridge.  527 

5.  M.,  plaintiff's  testator,  a  switch- 
man in  defendant's  employ,  while 
in  the  discharge  of  his  duties,  was 
standing  on  the  top  of  a  Car  loaded 
with  coal.  There  was  a  trap  in 
the  bottom  of  the  car  to  dump  the 
coal,  which  was  held  in  its  place 
by  a  chain;  this  chain  broke  and 
let  down  the  trap  and  M.  passed 
through  it  with  the  coal,  receiving 
injuries  causing  his  death.  In  an 
action  to  recover  damages,  it  ap- 
peared that  about  two  weeks  before 
the  accident  a  link  in  the  chain 
was  broken  and  other  employes 
engaged  with  M.  unite<l  the  parts 
of  the  chain  by  fastening  the  sepa- 
rated links  together  with  a  ^ire 
wound  around  them;  about  two 
days  before  the  accident  it  was 
discovered  that  the  trap  could  not 
be  drawn  up  sufficiently  close  to 
prevent  the  coal  from  running  out 
and,  to  prevent  this,  boards  were 
put  over  the  trap  by  the  employes 
m  M.'s  presence,  and  his  attention 
was  called  bv  one  of  the  employes 
to  its  condition.  There  were  cars 
in  perfect  condition  in  the  yard 
where  M.  was  at  work  ready  for 
u.se,  and  M.  had  the  selection  of 
the  ciirs  to  be  used;  he  had  been 
directed  by  the  trainmaster  to  ex- 
amine the  traps  to  see  that  they 
were  all  fastened  so  as  to  be  safe, 
to  send  the  cars  with  broken  chains 
to  the  shop  for  repairs  and  to  use 
none  in  an  imperfect  condition. 
Hfld;  that  the  submission  of  the 
defendant's  negligence  to  the  jury 
was  error.  Shields  v.  N.  T.  C.  Sk 
n.  R.  R.  R.  Co.  557 

6.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
these  facts  appeared:  Plaintiff 
alighted  from  one  of  defendant's 
trains  at  a  depot,  on  the  side  of  the 
train  away  from  the  depot,  and  in 
passing  over  another  track  was 
struck  by  the  engine  of  anoth^ 
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tram  and  injured.  The  bell  of  the 
engine  was  ringing,  and  the  train 
was  moving  at  a  speed  not  exceed- 
ing two  or  three  miles  an  hour. 
Neither  the  engineer  nor  the  fire- 
man saw  the  plaintiff,  and  he  tes- 
tified that  he  did  not  see  the  train 
because  of  the  steam  from  the  en- 

fine  of  the  other  train  obstructing 
is  vision.  The  train  from  whence 
plaintiff  alighted  had  started  from 
the  depot  before  the  trains  met. 
Heldf  that  the  evidence  failed  to 
show  any  negligence  on  defend- 
ant's part,  and  so  that  the  submis- 
sion of  the  question  to  the  jury 
was  error.  GiMberg  v.  N,  F.  G.  a; 
H,  B.  R.  B,  Co.  561 

7.  Also  hald^  that  a  rule  of  the  de- 
fendant prohibiting  trains  from 
approaching  stations  when  other 
trams  are  discharging  their  pas- 
sengers, had  no  application,  as 
the  train  from  whence  plaintiff 
alighted  had  discharged  its  pas- 
sengers and  both  trains  were 
moving.  Id, 

8.  It  seems,  where  an  employe  of  a 
railroad  company  is  confronted 
with  a  sudden  emergency,  the  fail- 
ure on  his  part  to  exercise  the  best 
judgment  the  case  renders  possible 
does  not  establish  lack  of  care  and 
skill  on  his  part.  Wynn  v,  (7.  P., 
JVC  ds  E.  B.  B.  B,  Go,  575 

^.  Plaintiff  was  a  passenger  upon 
one  of  defendant's  street  cars. 
When  upon  a  down  grade  the  dri> 
ver  applied  the  brake  to  check  its 
speed,  the  chain  broke  and  the  car 
collided  with  another  ahead  and 
plaintiff  was  injured.  In  an  action 
to  recover  damages,  it  appeared 
undisputablv  that  the  driver  did 
all  that  could  be  done  after  the 
chain  broke  to  prevent  an  accident 
and  remained  at  his  post  until  his 
car  was  within  four  feet  of  the  one 
in  front.  There  was  no  evidence 
tending  to  show  that  the  driver 
was  not  entirelvfit  for  the  position, 
or  that  he  had  at  any  time  failed 
to  use  proper  care.  The  trial  court, 
in  the  charge,  left  it  to  the  jury  to 
determine  whether  defendant  em- 
ploved  skillful  servants  on  the  car 
and  whether  it  was  managed  by 
the  driver  with  proper  care  and 
skill.  ^'dW,  error;  that  conceding 
the  fact  that  the  driver  in  handling 


the  brake  used  more  force  than 
was  absolutely  necessary  t-o  check 
Ihe  speed  of  the  car,  this  did  not 
authorize  the  submission  of  the 
question  of  lack  of  skill  or  negli- 

fence;  nor  did  the  fact  that  the 
river  did  not  shout  to  the  driver 
of  the  forward  car,  at  least  in  the 
absence  of  evidence  that  this 
would  have  been  of  service  in 
preventing  the  injury.  Id, 

10.  Plaintiff,  a  passenger  in  one  of 
the  cars  of  defendant,  the  8.  A.  R. 
R.  Co.,  was  iniured  by  a  collision 
of  the  car  witn  one  belonging  to 
defendant,  the  H..  W.  8.  &  P.  P. 
R.  R.  Co. ,  whose  track  crossed  that 
of  tlie  former  company.  In  an  ac- 
tion to  recover  damages  plaintiff's 
evidence  was  to  tUb  effect  that  the 
driver  of  the  car  in  which  he  was 
when  within  sixty-five  feet  of  the 
crossing  of  the  two  tracks  could 
see  the  other  track  west,  the  direc- 
tion the  car  thereon  was  approach- 
ing, seventy-five  feet  from  the 
intersection,  and  when  within 
forty  feet  could  see  one  hundred 
and  forty  feet  west;  he  was  driv* 
ing  at  about  six  miles  an  hour. 
Held,  that  the  question  as  to  the 
negli^nce  of  the  driver,  in  not 
stopping  the  car,  waa  properly 
submitted  to  the  jury.    Schneider 


V.  Second  Af)e,  i?.  B.  Go, 
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11.  Where  a  party,  bv  his  own  neg- 
ligence, has  placed  himself  in  a 
position  of  peril,  and  being  called 
upon  in  a  sudden  exigency  to  act, 
mistakes  his  best  course  through 
an  error  in  judgment,  he  is  not 
thereby  relieved  from  the  original 
negligence,  if  it  appreciably  con- 
tributed to  cause  injury  to  another. 

Id* 

12.  The  claim  of  negligence  on  the 

?art  of  defendant,  the  H.,  W.  S.  & 
\  F.  R.  R.  Co.,  was  an  insufficient 
inspection  of  the  running  sear  of 
its  car,  a  brake  rod  of  which  broke 
because  of  a  defect  in  the  iron,  and 
so  prevented  the  stopping  of  the 
car.  After  a  witness  on  its  part 
had  testified  as  to  the  mode  of  in- 
spection, a  witness  called  by  the 
other  defendant  testified  that  this 
mode  of  examination  would  not 
discover  a  latent  defect.  Upon 
cross-examination  by  plaintiff  the 
witness  was  permitted  to  testify. 
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under  objection  and  exception  on 
the  part  of  the  8.  A.  R  R.  Co., 
that  such  mode  of  examination 
was  not  a  proper  one.  HUd,  error. 

Id. 

18.  Aim  held,  that  conceding  the  fact 
that  the  inspection  made  was  in- 
sufficient to  detect  the  particular 
flaw,  it  did  not  follow  that  the  in- 
spection was  not  adequate  to  dis-' 
charge  the  duty  said  defendant 
owea  to  others  not  its  passengers. 

Id. 

14.  The  distinction  between  the  de- 
gree of  care  a  carrier  of  passengers 
owes  to  its  passengers,  and  that  it 
owea  to  others  not  passengers, 
pointed  out.  Id. 

15.  Where,  in  an  action  to  recover 
damages  for  personal  injuries  al- 
leged to  have  been  caua^  by  the 
negligence  of  the  defendant,  it 
appears  that  there  were  two  or 
more  possible  causes  of  the  injury, 
for  one  or  more  of  which  the  de- 
fendant was  not  responsible,  the 
plaintiff  in  order  to  recover  must 
show  by  evidence  that  the  injury 
was  wholly  or  partly  the  result  of 
a  cause  for  which  the  defendant  is 
responsible.  If  the  evidence  leaves 
it  just  as  probable  that  the  injury 
was  the  result  of  one  cause  as  of 
the  other,  the  plaintiff  cannot  re- 
cover. Grant  v.  limn,  dk  N.  Y. 
C.  db  H,  R.  Co.  657 

16.  The  failure  of  a  master  to  adopt 
rules  as  to  precaution  to  be  ob- 
served by  his  employes,  is  not 
proof  of  negligence  rendering  him 
liable  to  a  servant  unless  it  appears 
from  the  nature  of  the  business  in 
which  the  servant  is  engaged  that 
the  master,  in  the  exercise  of  rea- 
sonable care,  should  have  foreseen 
the  necessity  of  such  precautions. 
Morgan  v.  Hudson  River  0.  db  I. 
Co  666 


NEW  YORK  (CITY  OF). 

1.  The  charter  under  which  defend- 
ant operates  its  street  railroad 
(Chap.  512,  Laws  of  1S60)  provides 
that  said  railroad  **  shall  be  run  as 
often  as  the  convenience  of  passen- 
gers may  require,  and  shall  be 
subject  to  such  reasonable  rules 


and  regulations  in  respect  thereto 
as  the  common  council  of  the  city 
of  New  York  may  from  time  to 
time  by  ordinance  prescribe." 
The  said  common  council  passed 
an  ordinance  requiring  street  sur- 
face railroads  to  rim  "not  less  than 
one  car  every  twenty  minutes  be- 
tween the  hours  of  12  midnight 
and  6  o'clock  a.  h.,  each  and  every 
day,  both  ways,  for  the  transporta- 
tion of  passengers."  In  an  action 
to  recover  the  penalty  prescribed 
for  a  violation  of  the  ordinance, 
hdd,  that  while  the  authority  of 
the  common  council  was  qualified 
as  to  defendant,  and  an  unreason- 
able regulation  would  not  be  ob- 
ligatory upon  it,  the  presumption 
was  in  favor  of  the  reasonableness 
of  the  ordinance,  and  the  burden 
was  upon  it  to  show  the  contrary. 
Mayor,  etc.,  v.  D.  />.,  E.  B.  dk  B.  R. 
R.  Go.  104 

2.  Defendant  offered  evidence  on  the 
trial  to  the  effect  that  it  ran  its 
cars  for  a  time  in  obedience  to  the 
ordinance,  and  that  they  ran 
emptv»  often  not  cariring  a  smgle 
passenger.  This  evidence  was  ob- 
jected to  and  excluded.  EM, 
error;  that  the  evidence  was 
proper,  as  bearing  upon  the  ques- 
tion of  the  reasonableness  of  the 
ordinance.  Id. 

8.  Also  luld,  the  fact  tliat  defendant 
operate<l  branches  of  its  road  on 
parallel  avenues,  and  that  upon 
one  branch  cars  were  run  in  com- 
pliance with  the  ordinance,  but 
not  upon  the  other,  was  not  a  suf- 
ficient compliance  with  the  ordi- 
nance. Id, 

4.  By  the  provisions  of  the  New 
York  Consolidation  Act  (s^  1466, 
chap.  410,  Laws  of  1882),  as 
amended  in  18B6  (Chap.  853,  Laws 
of  1886),  providing  for  the  com- 
mitting of  females,  under  the  cir- 
cumstances specified,  to  certain 
reformatory  institutioDS  named, 
the  age  of  the  female  is  made  a 
fact  material  to  the  jurisdiction  of 
a  polioe  justice  in  proceedings 
under  the  act,  and  his  adjudication 
in  this  respect  may  not  be  ques- 
tioned in  collatenu  proceedings, 
but  must  control  in  determining 
the  period  of  detention,  unless  re- 
viewed and  corrected  on  appeal  In 
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the  proceeding  in  which  the  com- 
mitment is  made.  Beopie  ex  rel. 
V.  P.  E,  H.  of  Mercy.  207 

5.  A  commitment  properly  issued 
by  a  justice  in  such  proceedings 
has,  in  habeas  corpus  cases,  all  the 
force  and  effect  given  to  a  final 
judgment  of  a  court  of  competent 
jurisdiction  under  and  by  the  pro- 
visions of  the  Code  of  Civil  Pro- 
cedure>    (§  2016.)  Id. 

6.  The  conclusiveness  in  such  cases 
of  the  determination  of  a  criminal 
court,  as  to  the  existence  of  juris- 
dictional facts,  is  not  limited  to 
those  facts  which  must  appear  be- 
fore the  court  can  take  any  co.i;- 
nizance  of  the  case,  but  includes 
every  fact  which  the  court  is  au- 
thorized by  law  to  determine,  and 
which  it  does  determine  in  render- 
ing the  judgment  under  which  the 
prisoner  is  detained.  Id. 

It.  In  proceedings  by  habeas  corpus 
to  procure  the  release  of  a  female 
committed,  under  said  provisions 
of  the  Consolidation  Act,  until  she 
became  of  age,  the  commitment 
recited  that  it  had  been  proved  by 
competent  testimony  and  by  the 
confession  of  the  female  that  she 
was,  at  the  date  of  the  commit- 
ment, of  the  age  of'  seventeen 
years;  her  discharge  was  asked  for 
on  the  ground  that  she  was  in  fact 
then  nineteen  years  of  age,  and 
that  her  minority  had  terminated. 
Held,  that  the  commitment  was 
conclusive  as  to  her  age  and  could 
not  be  contradicted  in  the  habeas 
corpus  proceedings.  Id. 

8.  Also  held,  that  while  the  commit- 
ment was  defective  in  not  stating 
the  exact  age  of  the  person  com- 
mitted, it  was  not  a  fatal  defect 
under  the  saving  clause  in  the  act 
which  declares  that  no  commit- 
ment, which  recites  the  facts  upon 
which  it  is  based,  shall  be  deemed 
invalid  because  of  "any  imperfec- 
tion or  defect  in  form."  Id. 

9.  The  removal  of  comnii.^sioners  of 
exciise  for  neglect  of  duty,  as  pro- 
vided for  by  the  New  York  Con- 
solidation Act  (§  109,  chap.  410, 
Laws  of  1882),  is  not  a  punishment 
within  the  meaning  of  said  provis- 
ion.    People  V.  Mcakim,  214 


10.  In  May»  1886,  plaintiff  was  ap- 
pointed a  clerk  in  the  department 
of  public  works,  of  the  city  of  New 
York,  at  a  specified  salary,  which 
the  written  notice  given  to  him  of 
his  appointment  stated  was  "to 
be  paid  from  the  appropriation  for 
repairing  and  renewal  of  pipes, 
stop-cocks,  etc.,  salaries."  On 
January  20, 1887,  plaintiff  received 
a  notice  that  in  "  consequence  of 
insufficient  appropriation  and  a 
necessary  reduction  of  force,"  he 
was  suspended.  In  an  action  to 
recover  salary  after  that  date,  on 
the  ground  that  plaintiff  was  not 

.  legally  suspended  or  discharged,  it 
appeared  that  there  was  an  appro- 
priation for  the  purposes  specified 
m  the  appointment  for  the  year 
1887,  which  was  exhausted  during 
that  year,  except  a  small  sum  in- 
sufiflcient  to  have  paid  plaintiff's 
salary,  had  he  been  continued,  and 
that  there  was  no  appropriation 
for  1888  or  1889,  held,  that  the 
nature  and  tenure  of  plaintiff's  ap- 
pointment was  to  be  governed  by 
the  law  on  that  subject,  in  force 
at  the  time  it  was  made,  and  as  by 
the  New  York  Consolidation  Act 
it  is  provided  that  '*no  expense 
shall  be  incurred  by  any  of  the 
depaitments  »  ♦  *  unless  an 
appropriation  shall  have  been  pre- 
viously made  covering  such  ex- 
pense, nor  any  expense  in  excess 
of  the  sum  appropriated;"  also, 
making  it  the  duty  of  the  heads  of 
all  departments  to  so  regulate  the 
expenditures  for  any  purpose  or 
object,  that  they  will  not  exceed 
the  appropriation  therefor,  and 
relieving  the  city  from  any  liabil- 
ity for  any  sum  in  excess  of  the 
appropriation  (Chap.  410,  Laws  of 
1882),  plaintiff's  employment  and 
ri^ht  to  salary  was  properly  ter- 
minated when  the  appropriation 
was  expended;  that  the  statement 
in  the  notice  that  his  compensation 
was  payable  from  a  specific  appro- 
priation, impliedly,  but  necessarily 
limited  the  term"  of  his  employ- 
ment to  a  period  when  that  appro- 
priation was  available  to  pay  his 
salary,  and  he  must  be  deemeti  to 
have  accepted  the  appointment 
with  that  understanding;  and  so 
that  the  provision  of  the  Consoli- 
dation Act  (§  48)  prohibiting  the 
discharge  of  "a  regular  clerk" 
without  giving  him  a  hearing  and 
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an  opportunity  to  make  explana- 
tion did  not  apply.  LetTdrridge  v. 
Mayor,  etc. 


288 


11.  Under  the  provision  of  the  act  of 
1887  (Chap.  320,  Laws  of  1887), 
authorizing  the  board  of  street 
opening  and  improvement,  of  the 
city  of  New  York,  to  locate  and 
jay  out  public  parks,  said  board 
instituted  this  proceeding  to  con- 
demn for  park  purposes,  a  ceme 
tery  belonging  to  Trinity  Church, 
a  religious  corporation.  The  ceme- 
tery was  established  in  1801; 
burials  therein  were  only  by  per- 
mits given  by  the  corporation. 
It  was  used  until  1839,  when  an 
ordinance  was  passed,  forbidding 
interments  in  that  part  of  the  city. 
No  interments  were  made  in  the 
cemetery  thereafter,  but  the  church 
cared  for  and  kept  it  in  order.  HM, 
that  the  land  was  properly  con- 
demned.    In  re  Bd.  Street  Oj^nihr/. 

329 

12.  The  provision  of  the  New  York 
City  Consolidation  Act  (§  990, 
chap.  410,  Laws  of  1882).  requir- 
ing the  discontinuance  of  proceed- 
ings for  a  street  opening,  when 
upon  a  hearing  for  the  confirma- 
tion of  the  commissioner's  report 
a  majority  of  the  persons  interested 
appear  and  object  to  further  pro- 
ceedings, does  not  apply  to  pro- 
ceedings by  the  board  of  street 
opening  and  improvement  for  the 
opening  of  a  street  of  the  first 
class.     In  re  IM.  Street  OjMnimf. 

486 

13.  An  order  of  the  General  Term 
affirming  an  order  of  Special  Term 
confirming  the  commissioner's  re- 
port in  such  proceedings  is  not  re- 
viewable here.  Jd. 

14.  A  petition  to  vacate  an  assess- 
ment for  a  local  improvement,  in 
the  city  of  New  York,  was  served 
upon  the  corporation  counsel  in 
April,  1872,  witli  a  notice  attached 
that  it  would  be  presented  to  the 
court  on  the  twenty-sixth  of  that 
month.  The  motion  was  not  then 
made.  In  November,  1890,  an- 
other notice  of  application  to 
vacate  the  r«ssessment  was  served . 
Held,  that  this  was  a  new  and  in- 
dependent proceeding,  in  no  way 
connected  with  the  first,  and  that 


it  was  barred  by  the  Statute  of 
Limitations.  (Code  Civ.  Pro. 
gS  388,  414.)    ///  re  Duffy.        512 

15.  In  an  action  to  recover  damages 
sustained  by  plaintiff  by  reason  of 
the  erection  by  the  city  of  New 
York  of  a  new  wharf  or  bulkhead 
in  front  of  plaintiff's  wharf  on  the 
Hudson  river,  in  pursuance  of  the 
plan  for  a  new  front  along  that 
riverradopted  by  the  city  under  au- 
thority of  the  act  of  1 870  (^  99.  chap. 
187,  I^aws  of  1870),  as  amended  in 
1871  (Chap.  574,  Laws  of   1871), 
thus  cutting  olf  access  by  vessels 
to  said  wharf,   plaintiff  Was  per- 
mitted to  prove  under  objection 
and  exception  the  prices  paid  by 
the  citv,  m  carrying  out  its  plan, 
for  other  property  of  the  same 
geneml    character    and    similarly 
situated  upon  the  same  river  front. 
HHd,  no  error;  that  in  view  of  tlie 
peculiar  and  exceptional  character 
of  the  situation,  plaintiff  liaving 
no  ownership  of  the  fee   of  the 
premises  where  defendants'  wrong, 
ful    acts    were    committed,    but 
simply  owning  certain  rights  and 
easements  similar  to  those  existing 
along  the  whole  river  front,  the. 
reception  of  th'is  testimonv   \>aa 
not  such  error  as  to   require   i-e- 
versal;   that  the  evidence  was  the 
best  obtainable,  and '  s(\  a  depart- 
ure from  the  ordinary  rule,  which 
will  not  allow  evidence  of  sales  of 
other  real   property   in   the  Siime 
vicinity  to  be  given  for  the  pur- 
pose of  establishing  the  value  of 
property  in  controversy,  was  per- 
missible.    lAtngdon  v.  ^ Mayor,  etr, 

NOTICE. 

The  nile  of  constructive  notice  to  a 
principal  has  no  operation  in  a 
(;ase  where  the  agent  hims(»lf  has 
not  received  actual  notice,  Wfunt. 
1(1  fid  V.  P/'yt/r.  97 


OFFK^P:  AM)  OFFICER. 

1.  .Vn  individual  who  sustains  an  in- 
jury because  of  the  misfeasance  or 
nonfeasance  of  a  public  officer,  has 
a  cause  of  action  against  such 
officer.  liryant  v.  lun^n  of  Unn, 
didph.  70 
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2.  Under  the  provision  of  the  charter 
of  the  city  of  Brooklyn  (§  55,  cliap. 
583,  Laws  of  1888),  authorizing 
the  appointment  by  the  commis- 
sioner of  police  and  excise  of  boiler 
inspectors  "  who  shall  possess  the 
same  powers '  and  privileges  as 
members  of  the  police  force,"  a 
I)er8on  so  appointed  may  not  le 
removed  except  for  cause  and  after 
notice  and  a  hearing,  as  provided 
for  bv  the  charter  (^  18),  in  case  of 
members  of  that  force.  People  ex 
rel.  V.  Uayden.  198 

8.  Accordingly  A^^,  that  a  dismissal 
of  an  inspector,  without  notice  and 
a  hearing,  was  error.  Jd. 

4.  The  relator,  an  honorably-dis- 
charged soldier,  was,  after  a  civil 
service  examination  and  in  acconi- 
ance  with  the  rules  of  that  service, 
appointed  a  temporary  clerk  in  the 
bureau  of  water  rates  in  the  city 
of  Brooklyn ;  thtee  others  who  had 
not  been  soldiers  were  also  ap- 
pointed at  the  same  time.  The 
relator  was  assigned  to  the  dis- 
charge of  specific  duties  and  when 
these  were  performed  he  was  noti- 
fied that  his  services  were  no  longer 
*  needed,  and  he  thereafter  ceased 
to  act  as  such  clerk;  the  three 
others  who  were  assigned  to  other 
duties  were  retained.  In  proceed- 
ings by  mandamus  to  compel  the 
recognition  of  relator  as  a  clerk  in 
said  bureau,  ?i£ld,  that  the  act  of 
1887  (Chap.  464,  Laws  of  1887), 
which  gives  honorably-discharged 
soldiers  a  preference  for  municipal 
appointments  did  not  apply;  that 
relator  had  no  right  to  claim  that 
one  of  the  three  other  appointees 
should  be  discharged  to  make 
room  for  him  in  another  position. 
PeopU  ex  rel.  v.  Adams,  203 

R.  Also  held,  that  the  provision  of 
the  act  of  1887  (Chap.  708,  Laws 
of  1887).  which  provides  that  "an 
honorably -discharged  soldier  hold- 
ing a  position  in  the  city  of  Brook- 

.  lyii  shall  not  be  removed  except 
for  good  cause  shown  after  a  hear- 
ing, but  shall  hold  such  position 
during  good  behavior"  did  not 
apply,  as  the  relator  was  not  re- 
moved from  any  position,  but  was 
simply  notified  that  his  services 
were  no  longer  needed  and  thus 
bis  term  of  service  was  ended;  that 


he  could  not  claim  to  hold  such  a 
temporary  position  "  ioit  and  dur- 
ing good  behavior  "  after  its  duties 
were  performed.  Id. 

6.  Where  public  officers  are  clothed 
by  statute  with  jurisdiction  to  hear 
complaints  and  take  evidence  with 
a  view  to  some  action  in  wliich 
individuals  or  the  public  are  in- 
terested, they  are  bound  to  make 
a  determination,  and  a  neglect  to 
do  so  is  a. violation  of  a  duty  im- 
posed by  law.     People  v,  Meakim, 

214 

7.  An  indictment  under  the  provis- 
ion of  the  Penal  Code  (§  117),  de- 
claring that  a  public  ofllccr  **  upon 
whom  any  dutv  is  enjoined  by. 
law,    who  willfully    neglects   to 
perform  that  duty,  is  guilty  of  a 
misdemeanor,"    charged    in    sub- 
stance that  in  March,  1889,   a  li- 
cense to  sell  strong  and  spirituous 
liquors,  etc.,  for  one  year  there- 
after, was  issued  to  one  A.  by  the 
board  of  excise  of  the  city  and 
county  of  New  York;  that  a  com- 
plaint was  duly  made  in  writing 
to  defendants  as  such  commission- 
ers that  A.,  upon  election  day,  car- 
ried on  the  business  of  selling  such 
liquors  within  one-fourth  of  a  mile 
of  a  polling  place;  that  A.   was 
summoned  to  appear,  and  on  Feb- 
ruary 18,  1890,  a  hearing  was  bad 
before    said    commissioners,    evi- 
dence taken  and  the  case  flnallv 
submitted;  that  instead  of  decid- 
ing the  case  within  a  reasonable 
time,  &s  it  was  their  duty,  defend- 
ants willfully  neglected  and  inten- 
tionally omitted  to  perform  this 
duty  until  after  said  license  ex- 
pired.   HM,  that  the  facts  alleged 
constituted  an  unlawful  neglect  to 
perform  a  duty  imposed  upon  de- 
fendants by  the  "  Act  regulating 
the  sale  of  intoxicating  liquors  " 
(§  8,  chap.  175,  Laws  of  1870,  as 
amended  by  chap.   549,   Laws  of 
1873),  and  so,  that  the  indictment 
charged  a  misdemeanor  under  said 
provision.  Id. 

8.  On  motion  for  arrest  of  judgment, 
it  was  claimed  by  defendants  that 
they  were  not  liable  for  indict- 
ment under  said  provision,  because 
of  the  exception  therein  of  ''cases 
of  official  acts  and  omissions,  the 
prevention     or     punishment     of. 
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which  is  otherwise  specially  pro- 
vided for."  Held,  untenable;  that 
^he  case  did  not  come  within  the 
exception,  as  a  punishment  for  the 
crime  alleged  was  not  otherwise 
specially  provided  for.  Id. 

'9.  The  removal  of  commissioners  of 
excise  for  neglect  of  duty,  as  pro- 
vided for  by  the  New  York  Con- 
solidation Act*  (§  109.  chap.  410, 
Laws  of  1882),  is  not  a  punishment 
within  tlie  meaning  of  said  pro- 
vision. Id. 

10.  A  removal  of  a  public  officer  is 
not  a  punishment  for  crime,  unless 
it  is  a  removal  in  consequence  of  a 
conviction,  and  a  determination  in 
a  civil  proceeding,  removing  an 
officer  for  neglect  or  malfeasance 
in  office,  is  not  a  conviction.      Id, 

11.  The  provision  of  the  Code  of 
Civil  Procedure  (§  2090),  providing 
tliat  where  a  peremptory  man- 
damus is  awarded  commanding  a 
public  officer  or  bodv  to  perform 
a  public  duty  imposed  by  statute, 
if  it  appears  that  the  officer,  or  a 
member  of  the  body,  has,  without 
just  excuse,  refused  or  neglected 
to  perform  such  duty,  the  court 
may,  aside  from  awarding  dam- 
ages and  costs,  impose  a  fine,  pay- 
ment of  which  will  bar  an  action 
for  a  penalty,  is  not  a  punisliment  I 
within  the  meaning  of  said  pro- 
vision of  the  Penal  Code.  Id, 

12.  It  seems,  if  a  fine  so  imposed 
could  be  regarded  as  a  punishment 
for  a  crime,  it  is  not  exclusive, 
and  as  no  such  proceeding  as 
there  provided  for  had  been  insti- 
tuted, no  defense  to  the  indictment 
could  be  based  upon  the  provision. 

Id. 

13.  It  seems,  also,  the  words  of 
said  provision,  '"otherwise  speci- 
ally provided  for,"  has  reference 
to  some  provision  of  law  specially 
prescribing  the  punishment  for 
the  particular  offense  charged.  Id, 

14.  It  seems,  also,  that  a  public  of- 
ficer, offending  by  a  neglect  to  per- 
form his  public  duties,  ma^  be 
proceeded  against  and  punished 
both  under  said  provision  of  the 
Penal  Code  and  that  of  the  Code 
of  Civil  Procedure.  Id. 


15.  In  May,  1886,  plaintiff  was  ap- 
pointed a  clerk  in  the  department 
of  public  works,  of  the  city  of 
New  York,  at  a  specified  salary^ 
which  the  written  notice  given  to 
him  of  his  appointment  stated  was 
"to  be  paia  from  the  appropria* 
tion  for  repairing  and  renewal  of 
pipes,  stop-cocl&s,  etc.,  salaries." 
On  January  20,  1887,  plaintiff 
received  a  notice  that  in  "conso- 
quence  of  insufficient  appropria- 
tion and  a  necessary  reduction  of 
force,"  he  was  suspended.  In  an 
action  to  recover  salary  after  that 
date,  on  the  ground  that  plaintiff 
was  not  legally  suspended  or  dis- 
charged, it  appeared  that  there 
was  an  appropnation  for  the  pur- 
poses specified  in  the  appointment 
for  the  year  1887.  which  was 
exhausted  during  that  year,  except 
a  small  sum  insufficient  to  have 
paid  plaintiff's  salary,  had  he  been 
continued,  and  that  there  was  no 
appropriation  for  1888  or  1889, 
?ield,  that  the  nature  and  tenure  of 
plaintiff's  appointment  was  to  be 
governed  by  the  law  on  that  sub- 
ject, in  force  at  the  time  it  was 
made,  and  as  by  the  New  York 
Consolidation  Act  it  is  provided 
that  "no  expense  shall  be  incurred 
by  any  of  the  departments 
•  *  *  unless  an  appropriation 
shall  have  been  previously  made 
covering  such  expense,  nor  any 
expense  in  excess  of  the  sum 
appropriated;"  also,  making  it 
the  duty  of  the  heads  of  all  depart- 
ments to  so  regulate  the  expendi- 
tures for  any  purpose  or  object, 
that  they  will  not  exceed  the 
appropriation  therefor,  and  re- 
lieving the  city  from  any  liability 
for  any  sum  in  excess  of  the 
appropriation  (Chap.  410,  Laws  of 
1882),  plaintiff's  employment  and 
ri^ht  to  salary  was  properly  ter- 
minated when  the  appropriation 
was  expended;  that  the  statement 
in  the  notice  that  his  compensation 
was  payable  from  a  specific  appro- 
priation, impliedly,  but  necessarily 
limited  the  term  of  his  employ* 
mcnt  to  a  period  when  that  appro- 
priation was  available  to  pay  his 
salary,  and  he  must  be  deem^  to 
have  accepted  the  appointment 
with  that  understanding;  and  so 
that  the  provision  of  the  Consoli- 
dation Act  (§  48)  prohibiting  the 
discharge  of   "a  regular  clerk" 
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without  giving  him  a  hearing  and 
an  opportunity  to  make  explana- 
tion did  not  apply.  Letfibridge  v. 
Mayor,  etc.  232 

16.  The  petition  in  condemnation 
proceedings  was  verified  by  the 
attorney  for  the  railroad  company; 
the  verification  stated  tliat  he  was 
its  duly  authorized  attorney  and 
agent,  appointed  by  it  to  verify  in 
its  behalf  petitions  in  such  pro- 
ceedings. Jhld,  that  the  aftiaut 
was  an  officer  of  the  corporation 
within  the  meaning  of  tlie  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (^  525),  which  requires, 
where  the  party  is  a  domestic  cor- 
poration, that  a  pleading  in  its 
behalf  shall  be  verified  "by  an 
officer  thereof; "  and  so,  that  there 
was  a  sufficient  compliance  with 
the  provision  (^  330(5)  requiring 
such  petition  to  be  verifieci  in  the 
same  form  and  by  the  same  per- 
sons as  pleadings  in  a  court  of 
record.  In  re  St.  L.  <fc  A.  H.  R. 
Co.  270 

17.  The  title  of  one  claiming  a  pub- 
lic office  filled  by  another,  holding 
under  color  of  right,  may  not  be 
determined  in  a  mandamus  pro- 
ceeding, where  the  question  of 
title  turns  upon  a  construction  of 
statutory  provisions  which  are  not 
entirely  clear  and  unambiguous. 
People  AC  Til.  v.  Got'ttiiiQ,  569 

18.  It  seems,  the  apj)ropriate  and 
sufficient  remedy  is  by  informa- 
tion in  the  nature  of  a  quo 
warranto.  Id. 

PARTIES. 

1.  In  an  action  to  restrain  the  opera- 
tion and  maintenance  of  defend- 
ants' elevated  railroad  on  a  street 
in  front  of  plaintiff's  premises  and 
to  recover  damages,  it  appeared 
that  plaintiff  owned  the  fee  ©f  half 
the  street;  that  after  issue  was 
joined  he  conveyed  the  premises, 
reserving  however,  all  damages  to 
said  property  "  caused  or  to  be 
caused  by  the  present,  past  or 
future  maintenance  and  operation" 
of  the  railway  on  said  street;  also 
"  all  the  fee  and  easement "  in  said 
street  "heretofore  or  hereafter 
(x*cupied  and  invaded "  by  said 
roiid.     The     judgment     awarded 


damans  for  past  injuries  and  also 
restramed  the  operation  of  the 
railroad  until  defendant  paid  the 
fee  damages  as  fixed.  Held,  no 
error.  McGean  v.  Met.  E.  U. 
11  Co.  9 

2.  It  seems  that  had  plaintiff's  right 
to  enjoin  the  operation  of  the  road 
and  recover  tlie  permanent  dam- 
ages passed  witli  the  transfer  of  the 
premises,  the  provision  of  the 
Cotle  of  Civil  Proceilure  relating 
to  a  transfer  of  interest  after  suit 
brought  (§  756)  would  apply,  and 
the  action  would  procecnl  as  if  the 
conveyance  had  not  been  mmie, 
unless  the  court  directed  the  gran- 
tee to  be  made  a  party.  Id, 

3.  It  stnns,  also,  this  question  nny 
not  be  prest»nted  for  the  first  tin.e 
x)n  the  trial,  but  should  be  pre- 
sent(Hl  by  motion  or  supplemental 
pleading.  Id. 

4.  In  case  defendant  had  no  inean2j 
of  knowing  of  tlie  transfer  until 
disclosed  on  the  trial,  if  he  desired 
to  have  the  successor  in  interest 
brought  in,  lie  might  and  should 
have  moved  that  the  trial  be 
arrested  until  the  necessary  steps 
for  that  purpose  could  be*  taken. 

yrf. 

5.  It  seeffu,  also,  that  in  case  of  such 
a  transfer,  a  judgment  would 
effectually  conclude  plaintiil's 
assignee  upon  all  the  issues 
litigated.  I(f. 

6.  In  this  respect  there  is  no  disti:u  - 
tion  betwecm  actions  at  law  and  in 
ecjuity.  provided  the  cause  of :  c- 
tion  be  assignable.  Id. 

7.  As  a  general  rule,  the  right  of  ac- 
tion, in  case  of  a  written  contnut, 
follows  the  legal  title,  and  tl  e 
party  to  whom,  by  its  terms,  it  is 
to  be  performed  isthe  one  enlitli  d 
to  maintain  an  action  thereon. 
Weed  v.  //.  B.  F,  Im.  Ok  9S4 

8.  Defendant  issued  a  policy  t>f  fire 
insurance,  loss  if  any  payable  to 
plaintiff  as  mortgagee.  In  the 
complaint  in  an  action  upon  the 
policy  and  in  the  proofs  of  h:ss^ 
plaintiff  appeared  as  mortgagee 
in  his  own  right,  and  upon  the  trial 
he  testified  he  advanced  the  money 
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as  security  for  which  the  mortgage 
was  given.  Defendant  alleged  m 
its  answer,  and  offered  to  prove  on 
the  trial,  that  the  mortgage  was  in 
fact  executed  to  secure  a  bank,  of 
which  plaintiff  was  president,  for 
advances  to  be  made  by  it,  and 
that  plaintiff  had  no  interest 
therein,  but  that  it  was  made  to 
and  held  by  him  **  in  trust  for  the 
benefit  of  the  bank,  and  not  other- 
wise," and  so  that  the  action 
was  not  prosecuted  in  the  name  of 
the  real  party  in  interest.  There 
was  no  offer  to  show  that  the  bank 
advanced  any  money  on  the  mort- 
gage. Held,  that  the  testimony' 
was  properly  rejected;  that  it 
was  immaterial  from  whence  the 
money  advanced  came,  as  tlie  right 
of  nction  to  enforce  payment  was 
in  plaintiff.  Id, 

9.  It  seems  that  if  the  bank  advanced 
the  money  and  plaintiff  took  the 
mortgage  as  its  representative  and 
trustee,  he  could,  under  the  Code 
of  Civil  Procedure  (§  449),  sue  as 
tnistee  of  an  express  trust,  with- 
out alleging '  the  trust,  as  his 
representative  capacity  nowhere 
appeared  in  the  transaction.    Id. 


As  to  effect  of  assiffnment  of 


eattae  of  aetion  after  »uit  brought  and 
how  assignee  may  be  brmtght  in. 
See  MeOean  v.  M.  E.  R.  R.  Co.    9 


PARTITIOX. 

1.  A  purchaser  at  a  partition  sale  is 
entitled  to  demand  a  marketable 
title,  I.  €.,  one  free  from  a  reason- 
able doubt  as  to  its  validity.  If 
an  essential  act  has  been  omitted 
or  unseasonably  taken  in  the  action 
which  may  render  the  judgment 
ineffectual  as  to  any  of  the  parties 
in  interest,  it  is  tlie  duty  of  plain- 
tiff to  take  the  proper  steps  for 
curing  the  defects  before  he  can  be 
heard  upon  a  motion  to  compel 
the  purchaser  to  complete  his 
purchase.     Crmttir  v.  Crouter.   55 

2.  Upon  such  a  motion  it  appeared 
that  the  affidavit  upon  which  an 
order  for  service  of  summons  by 
publication  under  the  Code  of  Civil 
Procedure  (§  489)  was  granted, 
stated  the  non -residence  of  the  de- 
fendants and  that   they  had  no 


place  of  business  in  New  York; 
that  plaintiff  believed  that  a  sum- 
mons could  not  with  due  diligeu<  e^ 
be  served  personally  within  tl:e 
st«te;  that  plaintiff  had  personal 
knowledge  of  defendants'  moviu 
ments.  and  was  satisfied  that  thoy 
frequent  no  place  in  the  state. 
Held,  that  the  affidavit  was  suffi- 
cient to  sustain  the  order  and  to 
give  the  court  jurisdiction.       LL 

3.  Bonds  given  by  guardians  ad  litem 
for  infant  defendants,  ran  to  **  the 
People  of  the  State  of  New  York 
♦  *  *  to  be  paid  to  the  said  in- 
fants, etc.*'  The  infants  were  not 
previously  named,  but  were  naineil 
in  the  conditions  of  the  bond .  llehl^ 
that  tiiere  was  a  substantial  coin> 
pliance  with  the  provisions  of  the 
Code  (§  1536);  and  that  a  8ei)arnte 
bond  for  each  infant  was  not  im« 
peratively  required.  iV. 

4.  The  infants  were  personally  serveci 
out  of  the  state  under  the  order  of 

Sublication,  on  October  31  and 
ovember  1,  1890.  The  applica- 
tion for  appointment  of  guardian 
ad  litem,  on  behalf  of  three  of  the 
infants  was  granted  Deceml)er  8^ 

1890,  and  for  anot]i)er  March  10, 

1891.  Held,  that  as  under  the  pix>- 
visions  of  the  Code  (§§  441.  471), 
the  infant  defendants  could  not 
make  such  an  application  until 
forty-two  days  had  elapsed  from 
the  time  when  personal  service  was 
made,  the  court  acquired  no  juris- 
diction to  make  the  appointiiieiit 
of  guardian  for  the  three  infants; 
that  they  were  not  competent  to 
waive,  by  any  affirmative  act.  the 
restrictive  provisions  of  the  sUitutc; 
and  so,  that  an  appearance  by  the 
guardian  was  not  an  appeanu)re> 
by  the  infants.  /  /. 

5.  Also  held,  that  while  as  servi<o 
upon  the  infants  was  complete  on 
December  13,  1890,  and  the  judir- 
ment  of  partition  and  sale  was  not 
entered  until  September  8,  1H9K 
the  court  then  had  jurisdiction  of 
the  subject-matter  and  of  all  the 
parties,  and  the  judgment  was  not 
void,  but  voidable  only,  at  the 
election  and  upon  the  applic:iti()n 
of  the  infants,  the  burden  of  curiuir 
the  defect  so  as  to  conclude  sucli 
defendants  could  not  be  cast  upon 
the   purchasers  at   the  sale;  'and 
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that,  therefore,  the  motion  "was 
properly  denied.  Id, 

PARTNERSHIP. 

1.  A  sub-partner  with  one  engaged 
with  otners  in  a  Joint  enterprise  is 
entitled  to  an  accounting  in  refer- 
ence thereto,  and  this  although 
the  other  partners  had  no  knowl 
edge  of  the  sub-partnership.  Nird- 
lingei'  v.  BemhHmer.  45 

2.  In  an  action  the  principal  pur- 
]>ose  of  which  was  to  require  an 
accounting  by  defendant  I.,  as  one 
of  the  associates  in  a  joint-stock 
enterprise,  who  held  the  legal  title 
to  the  property  purchased,  in 
trust  for  all  the  associates,  the 
pleadings  admitted  the  existence 
of  the  joint  enterprise,  the  trust 
relation  of  I.,  the  share  therein  of 
J.,  with  whom  plaintiffs  claimed 
that  their  intestate  was  a  sub-part- 
ner, and  that  his  interest  was  still 
outstanding  and  unliquidated. 
The  agreement  between  F.  and  J. 
to  share  equally  in  the  enterprise, 
and  that  F.  contributed  towards 
it  was  proved.  The  referee  found 
that  plaintiffs  were  entitled  to  one- 
half  theshareof  J.,  as  determined 
upon  an  accounting,  subject  to  ad- 
vances made  by  him.  An  interloc- 
utory juJgment  was  entered  ac- 
cordmgly.  This  was  upon  appeal 
by  I.  reversed  by  the  General  Term 
on  the  ground  that  the  evidence 
disclosed  a  complete  abandonment 
of  the  enterprise  by  both  F.  and 
J.  Field f  error;  that  as  no  such 
defense  was  pleaded,  I.  was  not  in 
a  position  to  assert  it  as  against  J. ; 
also,  as  it  appeared  that  I.  ren- 
dered accounts  annually  to  J., 
down  to  and  including  the  vear  in 
which  the  action  was  brou^nt,  and 
offered  to  purchase  his  interest, 
and  as  there  was  no  finding  of  an 
abandonment  or  of  an  intent  to 
abandon  the  enterprise  on  the  part 
of  J.,  there  was  no  basis  for  the 
reversal.  Id, 

8.  The  legal  representatives  of  J., 
who  died  during  the  pendency  of 
the  action,  were  made  parties  de- 
fendant. They  appeared  and  de- 
fended, but  did  not  appeal.  The 
referee  found  that  F.  did  not  in 
his  life- time,  nor  did  his  represen- 
tatives  thereafter    bear    equally! 


with  J.  the  payments  by  and ; 
ments  upon  the  latter  on  account 
of  the  enterprise,  nor  had  they  re- 
funded any  part  of  the  moneys  ex- 
pended by  him.  It  was  insisted 
that  F.  had  by  his  default  for- 
feited his  interest.  Udd^  unten- 
able; that  I.  could  not  avail  him- 
self of  such  default,  as  F.  owed 
no  duty  to  the  enterprise,  but  sim- 
ply to  J.,  and  only  the  latter  and 
liis  representatives  could  take  ad- 
vantage of  the  default,  and  as  the 
partnership  relation  of  F.  and  J. 
had  been  terminated  by  their 
deaths,  equity  required  that  the 
status  of  all  the  parties  having  a 
right  to  share  in  tlie  partnership 
investment  should  be  ascertained. 

Id, 

4.  It  deeniB  also,  that  as  the  interest 
of  J.  in  the  joint  enterprise  is  the 
subject  in  this  action,  defendants 
occupy  the  same  position  as  if  the 
action  had  been  prosecuted  by  him, 
and  plaintiffs  aie  concluded  by  his 
acts,  and  if  I.  has  rendered  to  him 
accounts  which  as  between  them 
have  become  accounts  stated,  tiiey 
should  be  given  the  like  effect 
upon  the  accounting  herein.     Id, 

An  itmnearporated  auodatum 

for  moral,  benewlent,  9ocial  or  politi- 
cal purpose*  is  not  in  any  tense  a  part* 
nerihip. 

See  MeCabe  v.  Goo^eUais.  89 


PAYMENT. 

A  legacy  given  to  a  creditor  of  the 
testator  of  more  than  the  amount 
of  the  debt,  does  not  operate  as  a 
payment  of  the  debt,  in  the  ab- 
sence of  any  words  in  the  will 
from  which  an  intent  to  extin- 
guish the  debt  can  be  inferred. 
Sheldon  v.  Sheldon,  1 


PENAL  CODE. 

§  117.     PeopU  V.  MaMm,  214 

S  294.     PiKtmle  v.  PMpe.  267 

Sub.  2,  §528.  Pioopley.  Sherman.  849 
o  ^2  i  ^^if^^  ▼•  y^'  <*f  Combridge 

PENALTIES. 

Provision  may  be  made  by  statute 
for  the  recovery  in  a  dvil  action 
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of  a  penalty  and  for  an  {ndictment 
against  the  party  tor  the  same  of- 
fense, and  the  recovery  of  the  pen- 
alty does  not  bar  the  criminal 
punishment.    People  t.  Meakim. 

214 


PHYSICIANS  AND  SURGEONS. 

It  teems,  the  provision  of  the  Code 
of  Civil  Procedure  (§  884),  prohib- 
iting a  physician  from  disclosing 
any  information  acquired  by  him 
while  attending  a' patient  in  a  pro- 
fessional capacTtv,  which  was  nec- 
essary to  enable  nim  to  act  in  that 
capacity,  does  not  render  it  incom- 
petent for  a  physician  to  testify 
that  he  attended  a  person  in  a  pro- 
fessional capacity,  and  that  the 
patient  was  sick,  or  from  giving 
the  dates  and  number  of  times  of 
attendance.  Patten  v.  U.  L.  d; 
Ae,  Ins.  Aun,  450 


PLANK-ROAD  COMPANIES. 

Plaintiff's  complaint  set  forth  the 
incorporation  of  a  plank-road  com- 
pany in  1852,  for  a  term  of  thirty 
years  and  alleged,  in  substance,  the 
expiration  of  its  charter;  thai  de- 
fendants without  being  incorpo- 
rated act  as  a  corporation  in  the 
name  of  the  extinct  company,  ex- 
ercising jurisdiction  over  a  public 
bighwav,  maintaining  toll  gates 
and  collecting  tolls,  etc.  An  in- 
junction was  asked  for  restraining 
such  action.  Defendants'  answer 
denied  that  they  were  illegally 
exercising  the  franchises  of  the 
plank-rotul  company  and  allej^ed 
that  thev  were  acting  as,  and  usmg 
the  rights  and  franchises  of  a 
turnpike  company  duly  incorpo- 
rated in  1812.  It  was  admitted  on 
the  trial  that  before  the  action  was 
commenced  a  meeting  of  the  stock- 
holders of  the  plank-road  company 
and  of  the  turnpike  company  was 
held  and  Uiat  persons  claimmg  to 
be  stockholders  in  the  latter  com- 
pany were  elected  directors  and 
officers,  and  since  that  time  the 
road  has  been  operated  under  the 
direction  of  said  company  as  a  toll 
road.  The  existence  of  the  turn- 
pike company  was  not  limiteiKby 
Its  charter  to  'any  particular  time 
and  it  was  not  shown  to  have^becn 


dissolved;  it  was  not  made  apartv. 
Held,  that  the  averment  m  tne 
complaint  was  not  proved,  and  so, 
that  it  was  properly  dismissed, 
without  regard  to  the  question  as 
to  whether  defendants'  organiza- 
tion under  the  charter  of  the  tum« 
pike  company  was  legal  or  illegal. 
People  V.  DeGrauw.  254 


PLEADING. 

1.  It  is  good  pleading,  under  the 
Code  of  Civil  Procedure,  to  state 
facts  according  to  their  legal  effect, 
and  where  the  fact  to  be  stated  is 
the  result  of  other  facts,  the  re- 
sultant facts,  not  those  furnishing 
evidence  thereof,  should  be  stated. 
Roehettter  R.  Co.  v.  Bobinnon,     242. 

2.  Where  a  statute  requires  a  state- 
ment in  a  pleading  of  certain  facts,, 
the  existence  of  which  is  made  a 
condition  precedent  to  the  relief 
sought,  an  allegation  in  the  lan- 
guage of  the  statute  is  sufficient. 

liL 

3.  Plaintiff's  complaint  set  forth  the 
incorporation  of  a  plank-road  com- 
pany in  1852,  for  a  term  of  thirty 
years  and  alleged,  in  substance, 
the  expiration  of  its  charter;  that 
defendants  without  bein^  incorpo- 
rated act  as  a  corporation  in  the 
name  of  the  extinct  company,  ex- 
ercising jurisdiction  over  a  publie 
highwav,  maintaining  toll  gate» 
and  collecting  tolls,  etc.  An  in- 
junction was  asked  for  restraining' 
such  action.  Defendants'  answer 
denied  that  they  were  illegallv  ex- 
ercising the  franchises  of  the  pfank- 
road  companv  and  alleged  that 
thev  were  acting  as,  and  using  the 
rights  and  franchises  of  a  turnpike 
company  duly  incorporated  in 
1812.  It  was  admitted  on  the  trial 
that  before  the  action  was  com- 
menced a  meeting  of  the  stock- 
holders of  the  plank-road  company 
and  of  the  turnpike  company  waa 
held  and  that  persons  claiming  ta 
be  stockholders  in  the  latter  com- 
pany were  elected  directors  and 
officers,  and  since  that  time  the 
road  had  been  operated  under  tJie 
direction  of  said  company  as  a  toll 
road.  The  existence  of  the  turn- 
pike company  was  not  limited  by 
its  charter  to  any  particular  time 
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and  it  was  not  shown  to  have  been 
dissolved;  it  was  not  made  a  party. 
Held,  that  the  averment  in  thecom-i 
plaint  was  not  proved,  and  so,  that 
it  was  properly  dismissed,  without 
regard  to  tiie  question  as  to  whether 
defendants'^  organization  under  the 
charter  of  the  turnpike  company 
was  legal  or  illegal.  Peoidc  v.  Ik- 
Graf  iw.  254 

4.  The  complaint  herein  alleged  a 
conveyance  by  plaintifiT  to  defend- 
ant, the  city  of  Yonkers,  of  cer- 
tain premises  therein  described, 
**  with  the  exception  and  reserva- 
tion and  upon  the  express  condi- 
tion" that  a  strip  thereof,  of  a 
wi.ith  specified,  extending  along  a 
street  of  the  city  should  forever 
remain  a  part  of  said  street,  and 
that  the  residue  of  the  land  con- 
veyed should  forever  remain  public 
and  open  as  a  public  highway,  and 
that  no  building  shall  be  erected 
or  permitted  upon  said  premises. 
It  was  further  alleged  that  the  city 
has  permitt^  and  still  permits  a 
house  to  stand  on  the  premises 
■after  fall  knowledge  and  notice,  of 
the  encroachment;  that  a  previous 
action  had  been  commenced  bv 
plaintiff  against  the  same  defend- 
ants to  enforce  a  forfeiture,  UDon 
the  trial  of  which  all  the  facts  here 
alleged  were  found  to  be  true,  ex- 
cept notice  to  or  knowledge  of  the 
city;  that  judgment  therein  was 
rendered  for  plaintiff,  which  was 
reversed  on  appeal  by  the  General 
Term  upon  the  law  and  not  the 
facts,  and  that  on  appeal  to  this 
court  the  order  of  reversal  was  af- 
figned  upon  the  ground  that  the 
city  had  no  notice  of  the  encroach- 
ment complained  of;  that  upon 
trial  of  the  former  action  the  city 
defended  through  the  city  attor- 
ney, and  so  acquired  full  knowl- 
edge of  the  encroachment,  but, 
nevertheless,  permitted  it  to  con- 
tinue. Defendants  demurred  on 
the  ground  that  the  complaint 
disclosed  the  existence  of  a  prior 
judgment,  which  is  a  bar  to  a 
recovery  herein.  Ildd,  unten- 
able; that  assuming  judgment 
absolute  was  ordered  and  was 
entered  in  the  former  action, 
the  complaint  herein  sets  up  a 
cause  of  action  accruing  after  the 
former  judgment;  and  so.  that  a 
recovery  would  not  be  inconsistent 


with  the  former  judgment.    Rote 
V.  HatDley.  315 

PLEDGE. 

Plaintiff  pledged  to  defendant  certain 
bonds  as  security  for  a  loan  under 
an  agreement  to  the  effect  that  in 
case  of  default  in  payment  at  the 
time  specified  defendant  might 
sell  the  securities  *'in  such  man- 
ner as  they,  in  their  discretion, 
may  deem  proper  without  notice." 
The  loan  not  having  been  paid  at 
maturity  defendant  sold  the  bonds 
without  notice  to  plaintiff.  In  un 
action  to  recover  damages  for  an 
alleged  unlawful  conversion,  held, 
that  in  the  absence  of  evidence 
showing  a  modification  of  the 
agreement,  plaintiff  was  not  en- 
titled to  recover.  Williafng  v.  U,  S. 
Tru4it  Go,  660 

POLICE. 

1 .  Under  the  provisions  of  the  charter 
of  the  city  of  Brooklyn  (§  55,  chap. 
583,  Laws  of  1888)  authorizing  the 
appointment  by  the  commissioner 
of  police  and  excise  of  boiler  in- 
spectors "who  shall  possess  the 
same  powers  and  privileges  as 
members  of  the  police  force."  a 
person  so  appointed  may  not  be 
removed  except  for  cause  and  after 
notice  and  a  hearing,  as  provided 
for  by  the  charter  (§  18),  in  case  of 
members  of  that  force.  Petrple  ex 
rel.  V.  Ilayden.  198 

2.  Accordingly  Iteld,  that  a  dismis- 
sal of  an  inspector,  without  notice 
and  a  hearing,  was  error.  Id, 


POSSESSION. 

Where,  in  an  action  of  trespass, 
plaintiff  shows  that  he  entered 
under  a  deed  purporting  to  con- 
vey a  lot  of  land,  including  tlie 
locxis  in  quo,  and  has,  for  more 
than  thirty  years,  cleared,  im- 
proved and  actually  occupied  a 
part  of  the  premises,  lie  thereby 
establishes  constructive  possession 
of  the  whole  lot  described  in  his 
deed,  and  such  a  possession  is  suf- 
ficient to  maintain  the  action 
against  an  intruder,  or  one  not 
having  a  superior  title,  or  a  para- 
mount right  of  possession,  iono- 
hi(f  V.  Whitney.  178 


INDEX. 


767 


POWERS.  . 

The  same  rule  applies  to  wills  of 
personal  property  as  is  given  in 
regard  to  realty  by  the  provision 
of  the  Statute  of  Powers  (1  R.  S. 
737,  §  126).  which  provides  that 
"lands  embraced  in  a  power  to 
devise  shall  pass  by  a  will  purport- 
ing to  convey  all  the  real  property 
of  the  testator,  unless  the  intent 
that  the  will  shall  not  operate  as 
an  execution  of  the  power  shall 
appear  expressly  or  by  necessiiry 
implication."  iV.  T.  L.  In9.  rf- 
TriLst  Co.  V.  LivingfAon.  12.) 

C  executed  to  plaintiff  a  deed  of 
trust  of  real  and  personal  prop- 
erty, with  directions  to  pay  to  him 
the  rentes  and  income  during  his 
life,  and  upon  his  death  to  convey 
the  property  to  such  persons  and 
in  such  shares  "  as  shall  be  desig- 
nated and  appointed  "  by  his  last 
will,  and  in  default  of  such  ap- 
pointment, to  his  heirs  at  law  and 
next  of  kin.  By  his  will,  after 
giving  a  legacy,  C.  gave  all  the 
residue  of  his  estate,  real  or  per- 
s^mal,  which  he  owned  or  was  "  in 
any  manner  entitled  to,"  to  L. 
ll(ld,  that  this  wa«  a  good  execu- 
tion of  the  power  of  appointment; 
and  so,  that  L.  was  entitled  to  the 
trust  estate.  Id. 


POWER  OF  ATTORNEY. 

1.  A  married  woman  under  the  act 
of  1878  (Chap.  300.  Laws  of  1878), 
authorizing  her  "to  execute,  ac- 
knowledge and  deliver  her  power 
of  attorney^  with  like  force  and 
effect  and  m  the  same  manner  as 
if  she  were  a  single  woman,"  may 
by  such  a  power  appoint  her  hus- 
Imnd  hcT  attorney  in  fact.  Wron- 
kow  v.  Oakley.  505 

2.  A  married  woman  executed  a 
power  of  attorney  to  her  husband 
empowering  him  to  still  and  con- 
vey all  lands  belonging  to  her.  and 
toexecute in  her  name  " all  neces- 
sjiry  or  proper  deeds,  conveyances, 
releases,  releases  of  dower  and 
thirds,  and  rights  of  dower,"  for 
conveying  any  "right,  title  and 
interest,  whether  vested  or  contin- 
gent, choate  or  inchoate."  Held, 
that  the  husband  was  authorized 


to  sign  the  name  of  his  wife  to  a 
deed  conveying  real  estate  owned 
by  him,  and  so,  to  release  her  in- 
choate right  of  dower  in  the  land. 

Id. 

PRACTICE. 

When  the  place  of  trial  of  an  action 
is  not  laid  in  the  proper  county, 
the  defendant,  under  the  provision 
of  the  Code  of  Civil  Procedure 
(§  986),  which  requires  a  demand 
for  trial  in  the  proper  county  to 
be  served  with  or  before  service  of 
the  answ^er,  retains  the  right  to 
insist  that  the  trial  shall  be  so  had 
until  he  has  finally  defined  the 
issues  to  be  tried,  and,  therefore, 
when  he  avails  himself  of  the  right 
to  serve  an  amended  answer,  a  de- 
mand that  the  trial  be  had  in  the 
jiroper  county  served  with  the 
amended  answer  is  sufficient.  Peri" 
nifftan  v.  Fuller  &  Warren  Co.   442 


When.    plairUiff    assigna     the 


ca  fine  of  action  after  mit  brought^  if 
defendant  detdres  assignee  to  be  brought 
in,  the  matter  should  be  presented  by 
motion  or  supplemental  pleading,  not 
on  trial.  In  case  defmdant  did  not 
know  oftfie  transfer  until  disclosed  on 
trial,  M  sluruld  move  to  have  trial  sus^ 
pended  until  necessary  steps  could  be 
taken  to  bring  tJie  assignee  in 
See  McGean  v,  M.  E.  R.  R.  Co.     9 


■As  to  effect  of  assignment  of 


cause  of  action  after  suit  brought ,  and 
how  assignee  may  be  brought  in. 

See  McGean  v.  M.  E.  R.  R.  Co.     9 

See  Appeal. 

Criminal  Trial 
Pleading. 
Referenck. 
Trial. 


PRESUMPTIONS. 

1.  No  implication  of  authority  to 
transfer  corporate  stock  upon  the 
l)ooksof  the  corporation  cim  attend 
a  purchase  by  one  broker  of 
another;  as  bv  the  common  custom 
of  dealing  each  knows  the  other 
is  simply  acting  as  agent  for  third 
parties      Glenn  v.  Garth,  18 

2.  The  individual  liability  of  the 
members  of  an  association,  formed 
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for  moral,  beneyolent,  social 
or  political  purposes,  on  con- 
tracts made  by  the  association, 
its  officers  or  committees,  depends 
upon  the  application  of  the  prin- 
ciples of  the  law  of  agency;  au- 
thority to  create  such  liability  will 
not  be  presumed  or  implied  from 
the  existence  of  a  general  power 
to  attend  to  or  transact  business  or 
promote  the  objects  for  which  the 
association  was  formed,  except 
where  the  debt  contracted  is  neces- 
sary for  its  preservation.  McCabe 
V.  OoodfeUau),  89 

3.  Under  the  provision  of  the  Town 
BondmR  Act  of  1869  (Chap.  907, 
Laws  of  1869).  giving  to  the  judg- 
ment of  a  county  judge  authoriz- 
ing the  bonding  of  a  town  and  the 
record  thereof,  "the  same  forc*e 
and  effect  as  other  iudgments  and 
records  in  courts  of  record  in  this 
state,"  the  usual  legal  presump- 
tion attending  adjudications  of 
courts  of  record  attach  to  such  a 
judgment,  and  the  burden  of 
proving  a  lack  of  jurisdiction  in 
the  county  judge  rests  upon  a 
party  asserting  it.  Hoag  v.  Town 
of  QreenwicJi,  152 

4.  In  an  action  by  a  grantee  to  re- 
cover back  a  portion  of  the  pur- 
chase-price paid,  on  the  ground 
that  his  dcea  conveyed  title  only 
to  high-water  mark  upon  a  sea, 
and  so  did  not  convey  the  quan- 
tity of  land  agreed  upon,  plaintiff 
claimed  that  presumably  the  title 
to  the  shore  was  in  the  stat«.  HeUj 
that  while  this  is  the  common-law 
rule,  a  title  may  have  been  derived 
from  the  state  or  obtained  by  pre- 
scription, and  in  the  absence  of  an 
issue  of  title,  a  want  of  title  in  the 
grantor  would  not  be  presumed  in 
construing  a  description  which 
implies  such  title.  Oake9  v.  Dc 
Lancey.  227 

5.  Where  an  order  of  General  Term 
reversing  a  judgment,  in  an  action 
tried  by  the  court  or  a  referee, 
does  not  state  that  the  reversal  was 
on  questions  of  fact,  for  the  pur- 
poses of  review  here,  the  record 
imports  conclusively  that  the  re- 
versal was  on  questions  of  law 
only;  and  this,  although  the  opin- 
ion of  the  General  Term  shows 
that  it  was  upon  the  facts.  Cuddliy 
V.  BhinehaH.  248 


6.  This  presumption  that  the  Ckneral 
Term  proceeded  upon  questions  of 
law  applies  to  appeals  from  re- 
versals only;  it  does  not  preclude 
this  court  from  presuming  that  an 
affirmance  was  upon  the  facts.   Id. 

7.  Where  a  tenant  for  ayearoryeai9 
holds  over  after  the  expiration  of 
his  term,  the  law  implies  an  agree- 
ment on  his  part  to  hold  for 
another  year  upon  the  terms  of  the 
lease,  and  the  option  is  with  the 
landlord  to  so  regard  it;  and  this, 
although  he  had  notice  from  the 
tenant  Def ore  the  expiration  of  the 
term  that  he  did  not  intend  to  re- 
main for  another  year,  at  least 
where  the  holding  over  was  not 
unavoidable.     Haines  v.  Aldrich. 

287 

PRINCIPAL  AND  AGENT. 

1.  To  constitute  a  ratification  by  a 
principal  of  an  unauthorized  act 
of  his  agent,  where  no  rights  of 
third  persons  are  involved,  there 
must  be  a  conscious  and  intended 
approval  of  the  act.  Glenn  v. 
Garth,  18 

2.  No  implication  of  authority  to 
transfer  corporate  stock  upon  the 
books  of  the  corporation  can 
attend  a  purchase  by  one  broker 
of  another;  as  by  the  common 
custom  of  dealing  each  knows  the 
other  is  simply  acting  as  agent  for 
third  parties.  Id, 

3.  The  rule  of  constructive  notice  to 
a  principal  has  no  operation  in  a 
case  where  the  agent  himself  has 
not  received  actual  notice.  Wheat- 
land V.  Pryor,  97 

4.  In  an  action  to  recover  a  balance 
alleged  to  be  due  plaintiff,  who 
was  doing  business  in  Boston,  from 
the  firm  of  P.  &  Co.,  composed  of 
defendants,  doing  business  in  New 
York,  it  appeared  that  plaintiff 
made  a  loan  to  defendant  P.  indi- 
vidually, and  for  the  purpose  of 
procuring  repavment  drew  a  draft 
upon  him  for  tne  amount  and  de- 
posited it  to  his,  plaintifTs  credit 
with  a  Boston  bank,  which  )n< 
dorsed  and  sent  it  for  deposit  to 
its  credit  to  a  New  York  bank; 
that  bank  presented  it  for  pay- 
ment, received  a  drm  check  for 
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the  amount,  surrendered  the  draft 
and  subsequently  obtained  pay- 
ment of  the  check.  Defendants 
claimed  tliat  said  bank  acted  in 
the  transaction  as  agent  for  plain- 
tiff; that  it  had  notice  when  it 
took  the  check  that  the  firm  prop- 
erty was  appropriated  to  pay 
the  individual  debt  of  P.,  and 
that  plaintiff  was  chargeable  with 
such  notice  and  so  became  obli- 
gate to  account  to  the  firm  for 
.  the  money.  Held,  untenable;  that 
the  Boston  bank  when  it  took  P/s 
draft  and  gave  plaintiff  credit 
therefor  became  the  owner  of  it, 
and  so  plaintiff  was  not  responsi- 
ble for  the  manner  of  its  collec- 
tion; also  that,  assuming  the  Bos- 
ton bank  was  plaintiff's  agent  for 
the  purpose  of  collecting  the 
draft,  the  New  York  bank  became 
its  agent,  not  plaintiff's,  and  so,  if 
the  latter  knew  that  the  draft  was 
paid  with  firm  funds,  while  its 
knowledge  could  be  attributed  to 
its  principal  the  Boston  bank,  it 
could  not  be  imputed  to  plaintiff, 
and  he  was  not  liable  to  account 
to  defendants  for  the  moneys  so 
received.  Id. 

5.  The  powers  possessed  by  agents 
of  insurance  companies  are  to  be 
interpreted  in  accordance  with  the 
general  law  or  agency.  Quinlan 
V.  P,  W,  IfiM,  Co.  366 

6.  The  agent  of  an  insurance  com- 
pany possesses  onl^r  such  powers 
as  have  been  explicity  conferred 
upon  him  by  the  company,  or 
such  as  third  persons  dealing  with 
him  as  such  agent  have  a  right  to 
assume  he  possesses.  Id. 

7.  If  where  one  dealing  with  such 
an  agent  knows  that  he  is  acting 
under  a  circumscribed  and  limited 
authority  and  that  his  act  is  out- 
side of  and  transcends  the  author- 
ity conferred  the  principal  is  not 
bound;  it  is  immaterial  whether 
the  agent  is  a  general  or  special 
one.  Id. 

6.  Where  restrictions  upon  the 
agent's  authority  appear  in  a  policy 
the  insured  is  bound  to  take  notice 
of  them,  and  in  the  absence  of 
evidence  tending  to  show  that  his 
powers  have  been  enlarged  by  the 
usage  of  the  company,  its  course  I 


of  business  or  by  consent,  express 
or  implied,  the  policy  must  con- 
trol and  the  authority,  as  limited, 
must  be  regarded  as  the  measure 
of  the  agent's  power.  Id, 


PROFESSIONAL  COMMUlJiCA- 
TIONS. 

It  seemM,  the  provision  of  the  Code 
of  Civil  Procedure  (§  834)  prohibit- 
ing a  physician  from  disclosing 
any  information  acquired  by  him 
while  attending  a  patient  in  a  pro- 
fessional capacity,  which  was 
necessary  to  enable  him  to  act  in 
that  capacity,  does  not  render  it 
incompetent  for  a  physician  to 
testify  that  he  attended  a  person 
in  a  professional  capacity,  and 
that  the  patient  was  sick,  or  from 
giving  the  dates  and  number  of 
times  of  attendance.  Patten  y.l\ 
Ls  d  Ac,  fm,  Assn,  450 


PUNISHMENT. 

1.  The  removal  of  commissioners  of 
excise  for  neglect  of  duty,  as  pro- 
vided for  by  the  New  York  Con 
solidation  Act  (§  109,  chap.  410. 
I^aws  of  1882),  is  not  a  punishment 
within  the  meaning  of  the  pro- 
vision of  the  Penal  Code  (§  117) 
providing  for  the  punishment  of 
officers  neglecting  to  perform  their 
duties,  unless  the  punishment  is 
otherwise  specially  provided  for. 
People  V.  Meakim,  214 

2.  A  removal  of  a  public  officer  is 
not  a  punishment  for  a  crime, 
unless  It  is  a  removal  in  conse* 
quence  of  a  conviction,  and  a  de- 
termination in  a  civil  proceeding, 
removing  an  officer  for  neglect  or 
malfeasance  in  office,  is  not  a  con* 
viction.  Id, 

3.  The  provision  of  the  Code  of  Civil 
Procedure  (§  2090),  providing  that 
where  a  peremptory  mandamus  is 
awarded  commanding  a  public 
officer  or  body  to  perform  a  public 
duty  imposed  by  statute,  if  it  ap- 
pears that  the  officer,  or  a  member 
of  the  body,  has,  without  just 
excuse,  refused  or  neglected  to 
perform  such  dutj^,  the  court  may. 
aside  from  awarding  damages  and 
costs,  impose  a  fine,  payment  of 
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which  will  bar  an  action  for  a  pen- 
alty, is  not  a  punishment  within 
the  meaning  of  said  provision  of 
the  Penal  Code.  Id, 

4.  It  seems,  if  a  fine  so  imposed  could 
be  regarded  as  a  punishment  for  a 
crime,  it  is  not  exclusive,  and  as 
no  such  proceeding  as  there  pro- 
vided for  had  been  instituted,  no 
defense  to  the  indictment  could  be 
based  upon  the  provision.  Id. 

6.  It  seems,  also,  the  words  of  said 
provision,  "otherwise  specially 
provided  for,"  has  reference  to 
Some  provMion  of  law  specially 
prescribing  the  punishment  for  the 
particular  offense  charged.        Id. 

6.  It  seems,  also,  that  a  public  officer, 
offendine  by  a  neglect  to  perform 
his  public  duties,  ma^  be  pro- 
ceeded against  and  punished,  both 
under  said  provision  of  the  Penal 
Code  and  that  of  the  Code  of  Civil 
Procedure.  Id. 

7.  Provision  may  be  made  by  statute 
for  the  recoverv  in  a  civil  action 
of  a  penalty  ana  for  an  indictment 
against  the  party  for  the  same 
offense,  and  the  recovery  of  the 
penalty  does  not  bar  the  criminal 
punishment.  Id, 


QUESTIONS  OF  LAW  AND 
FACT. 

1.  The  mere  fact  that  a  referee  fails 
to  note  in  the  margin  of  the  state- 
ment of  facts  submitted  to  him  by 
a  party  the  manner  in  which  some 
of  the  propositions  of  fact  con- 
tained therein  have  been  disposed 
of  by  him,  as  required  by  the  Code 
of  Civil  Procedure  (§  1023),  is  not 
'''a  refusal  to  make  any  finding 
whatever,"  within  the  meaning  of 
said  Code  (§  993),  and  so,  does  not 
present  an  error  of  law  reviewable 
m  this  court.     McQuUoch  v.  Ifoo- 

2.  It  is  only  when  it  aflirmatively 
appears  by  the  record  that  the  rei- 
eree  has  refused  to  pass  upon  re- 
quests to  find,  that  the  refusal  is  a 
ruling  upon  a  question  of  law. 

Id. 


WJi£n  iiegligence  a  question  of 

fact. 
JSee  Sehild  v.  C.  P..  N.  A  E.  B,  R 
R.Co.  446 

FMter  v.  ViUage  of  Cambrid^. 

Scfineidor  v.  8,  A,  E,  B.  Co. 

56S 

When  question  of  negligence 

one  of  law. 

See  Shields  v.  N.  T.  C.  <fe  H.  B.  B. 

R.  Co,  557 

Goldberg  v.  K.  T.  C.  d  H.  B. 

B.  B.  Co.  561 

Wvnn  V.  C.  P.,  Jf.  <fc  E,  B,  B. 

B.  Co.  575 

Grant  v.  P.  d  X  T.  C,  d  B. 

B.  Go.  657 

When  question  offtattd  one  of 

fact. 
See  Sfmmaker  v.  Mather, 


590 


QUO  WARRANTO. 


It  seems,  the  appropriate  and  suiB- 
cient  remedy  to  determine  the  title 
of  one  claiming  a  public  office 
filled  by  another,  holding  under 
color  of  right,  where  the  question 
of  title  turns  upon  a  construction 
of  statutory  provisions  which  are 
not  entirely  clear  and  unambigu- 
ous, is  by  Information  in  the  nature 
of  a  quo  warranto.  Psople  ex  rd. 
V.  Goetting,  569 


RAILROAD  CORPORATIONS. 

1.  In  an  action  to  restrain  the  opera- 
tion and  maintenance  of  deiend- 
ants'  elevatcKl  railroad  on  a  street 
in  front  of  plaintiff's  premises  and 
to  recover  damages,  it  appeared 
that  plaintiff  owned  the  fee  of  half 
the  street;  that  after  issue  was 
joined  he  conveyed  the  premises, 
reserving,  however,  all  damages 
to  said  property  "  caused  or  to  be 
caused  by  the  present,  past  or  fu- 
ture maintenance  and  operation  *' 
of  the  railway  on  said  street;  also 
"  all  the  fee  and  easement "  in 
said  street  "  heretofore  or  hereaf- 
ter occupied  and  invaded  "  by  said 
road.  The  judgment  awarded 
damages  for  past  injuries  and  also 
restrained  the  operation  of  the 
railroad  until  defendant  paid  the 
fee  damages  as  fixed.    Msld,  no 
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error,  that  as  plaintiff  had  retained 
the  title  to  the  rights  and  ease- 
ments appropriated,  and  also  to 
the  fee  of  the  street,  he  was  enti- 
tled to  preventive  relief,  and  the 
court  as  a  court  of  equity  thus 
having  iurisdiction  for  this  pur- 
pose, had  power  to  award  the  past 
damages.  MeOean  v.  Met,  K  U. 
R  Co.  9 

%.  There  were  no  separate  findings 
as  to  the  permanent  damages  to 
the  fee  of  the  street  and  to  the 
property  conveyed  by  plaintiff. 
Held,  as  the  ri^ht  to  damages  to 
both  remained  m  the  same  person, 
separate  findings  were  unneces- 
sary; that  as  equity  would  not 
permit  defendant  to  maintain  its 
structure  without  paying  the  dam- 
ages to  the  adjacent  property,  and 
as  plaintiff's  grantee  was  estopped 
by  the  reservations  in  his  deed 
from  claiming  any  part  thereof,  its 
recovery  here  was  proper.         Id, 

8.  It  HeTM  that  had  plaintiff's  right 
to  enjoin  the  operation  of  the  road 
and  recover  the  permanent  dam- 
ages passed  with  the  transfer  of 
the  premises,  the  provision  of  the 
Code  of  Civil  Procedure  relating 
to  a  transfer  of  interest  after  suit 
brought  (§  756)  would  apply,  and 
the  action  would  proceed  as  if  the 
conveyance  had  not  been  made, 
unless  the  couit  directed  the 
grantee  to  be  made  a  party       Id. 

4.  It  9eem$  also,  this  question  may 
not  be  presented  for  the  first  time 
on  the  trial,  but  should  be  pre- 
sented by  motion  or  supplemental 
pleading.  Id. 

6.  In  case  defendant  had  no  means 
of  knowing  of  the  transfer  until 
disclosed  on  the  trial,  if  he  desired 
to  have  the  successor  in  interest 
brought  in,  he  might  and  should 
have  moved  that  the  trial  be  ar- 
rested until  the  necessary  steps  for 
that  purpose  could  be  taken.    Id. 

6.  It  aeems,  also,  that  in  case  of  such 
a  transfer,  a  judgment  would  ef- 
fectually conclude  plaintiffs  as- 
signee upon  all  the  issues  litigated. 

Id. 

7.  In  this  respect  there  is  no  distinc- 
tion between  actions  at  ^.avy  and 


in  equity,  provided  the  cause  of 
action  be  assignable.  Id, 

8.  As  to  whether  the  owner  of  real 
property  abutting  on  a  street 
which  IS  injuriously  affected  by 
an  unlawful  structure  on  the  street 
can  convey  the  entire  premises  9nd 
reserve  to  himself  the  right  to 
maintain  an  action  in  equity  to 
restrain  the  continuance  of  the 
structure  or  for  the  recovery  of 
permanent  damages  to  the  prop- 
erty by  reason  of  its  maintenance, 
^lUJBre.  Id, 

9.  The  provision  of  the  General 
Railroad  Act  (Subd.  5,  §  28,  chap. 
140,  Laws  of  1850),  imposing  upon 
a  railroad  company,  which  con- 
structs its  line  across  a  highway, 
the  duty  to  restore  the  same  "  to 
its  former  state  or  to  such  state  aa 
not  unnecessarily  to  impair  its  use- 
fulness," does  not  relieve  commis- 
sioners of  highways  from  the  cace 
and  control  of  those  parts  of  pub- 
lic highways  constituting  ap- 
proaches to  railroad  crossings, 
although  constructed  by  the  rail- 
road company  in  discharge  of  its 
statutory  duty.  Bryant  y.  Town 
of  Bandolph,  70 

10.  It  aeerM  that  under  the  act  of 
1855  (Chap.  255,  Laws  of  1855). 
enlarging  the  powers  and  duties 
of  highway  commissioners,  a  high- 
way commissioner  may  institute 
proceedings  to  compel  a  railroad 
company  to  fully  perform  this 
duty,  or  when  it  is  in  default  he 
may  proceed  and  do  the  necessary 
work  and  maintain  an  action 
against  the  company  for  the  ex- 
pense. Id, 

11 .  The  owner  of  land  bounded  upon 
a  navigable  river  has  property 
rights  therein,  i.  e.,  the  right  of 
access  to  the  navigable  part  of  th6 
stream  and  the  right  to  construct 
a  landing  or  wharf,  and  where  a 
railroad  company,  although  acting 
under  legislative  authority,  has 
constructed  its  road  across  the 
water  front  of  such  owner  and 
thus  has  deprived  him  of  access  to 
the  navigable  part  of  the  stream, 
unless  he  has  granted  the  right  or 
it  has  been  obtained  by  eminent 
domain,  he  is  entitled  to  recover 
his  damages.  Rumsey  v.  N,  Y,  dk 
N.  E.  R.  R.  Co,  7» 
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12.  In  iin  action  by  plaintiffs,  who 
were  the  owners  of  certain  uplands 
on  the  Hudson  river,  to  recover 
damages  sustained  by  the  construc- 
tion by  defendant  in  1880  of  a  rail- 
road across  their  water  front,  which 
cut  off  their  access  to  the  water, 
it  appeared  that  the  lands  under 
water  in  front  of  plaintiffs'  prem- 
ises were  not  granted  to  them  until 
in  March,  18&.  Held,  that  plain- 
tiffs' right  to  recover  was  not  con- 
fined to  the  period  since  such  grant ; 
but  that  they  were  entitled  to 
damages  for  interference  with  their 
prior  property  rights  in  the  stream 
as  riparian  owners.  Id, 

18.  The  charter  under  which  defend- 
ant operates  its  street  railroad 
(Chap.  512,  Laws  of  1860)  provides 
that  said  railroad  "  shall  be  run  as 
often  as  the  convenience  of  passen- 
gers may  require  and  shall  be  sub- 
ject to  such  reasonable  rules  and 
regulations  in  respect  thereto  as 
the  common  council  of  the  city  of 
New  York  may  from  time  to  time 
by  ordinance  prescribe. "  The  said 
common  council  passed  an  ordi- 
nance requiring  street  surface  rail- 
roads to  run  ' '  not  less  than  one  car 
every  twenty  minutes  between  the 
hours  of  12  midnight  and  6  o'clock 
A.  M.,  each  and  every  day,  both 
ways,  for  the  transportation  of 
passengers."  In  an  action  to  re- 
cover the  penalty  prescribed  for  a 
violation  of  the  ordinance,  hdd, 
that  while  the  authority  of  the 
common  council  was  qualified  as 
to  defendant,  and  an  unreasonable 
regulation  would  not  be  obligatory 
upon  it,  the  presumption  was  in 
favor  of  the  reasonableness  of  the 
ordinance,  and  the  burden  was 
upon  it  to  show  the  contrary. 
Mayor,  etc,,  v.  D.  D.,  B,  B.  d  B. 
R.  B,  €h.  104 

14.  Defendant  offered  evidence  on 
the  trial  to  the  effect  that  it  ran  its 
cars  for  a  time  in  obedience  to 
the  ordinance,  and  that  they  ran 
empty,  often  not  carrying  a  single 
passenger.  This  evidence  was  ob- 
jected to  and  excluded.  Held,  er- 
ror; that  the  evidence  was  proper, 
asbearine  upon  the  question  of  the 
reasonableness  of  the  ordinance. 

Id, 

15.  Also  7tM,  the  fact  that  defend- 
ant operated  branches  of  its  road 


on  parallel  avenues,  and  that  upon 
one  branch  cars  were  run  in  com- 
pliance with  the  ordinance,  but 
not  upon  the  other,  was  not  a 
sufficient  compliance  with  the 
ordinance.  Id. 

16.  Upon  an  application  by  a  rail- 
road corporation  for  the  appoint- 
ment of  commissioners  to  condemp 
lands  for  its  corporate  uses,  the 
petition,  following  the  language 
of  the  Code  of  Civil  Procedure 
(§  8S60,  subd.  7;  see  chap.  95, 
Laws  of  1890),  stated  that  **  it  is 
the  intention  of  the  plaintiff,  in 
good  faith,  to  complete  the  work 
of  improvement  for  which  the 
property  is  to  be  condemned;  and 
that  all  the  preliminary  steps  re- 
quired by  law  have  been  taken  to 
entitle  him  to  institute  the  pro- 
ceeding." It  was  objected  that 
the  petition  did  not  state  facts, 
but  only  legal  cmiclusions  of  the 
petitioner,  and  was,  therefore,  in- 
sufficient to  confer  jurisdiction. 
This  objection  was  sustained  and 
the  application  denied.  Held,  er- 
ror; that  the  proceeding  bein^one 
regulated  by  statute,  the  peUttoner 
h^  a  right  to  adopt  the  language 
of  the  statute.  Boehuter  JS.  Oo.  v. 
BMnmm,  242 

17.  A  railroad  corporation  is  civilly 
liable  for  all  the  unlawful  acts  of 
its  servant,  done  in  the  prosecution 
of  the  business  entrusted  to  him. 
if  its  passengers  are  inlured 
thereby,  and  good  faith  and  mo- 
tives on  the  part  of  the  servant 
are  not  a  defense.  Palmeri  y. 
Manhattan  B,  Co,  261 

18.  The  corporation,  therefore,  is 
liable  for  acts  of  injury  and  insult 
by  an  employe,  although  in  depart- 
ure from  the  authority  conferred 
or  implied,  if  they  occur  in  the 
course  of  the  employment.       Id, 

19.  Plaintiff  purchased  a  ticket  of 
defendant's  agent  at  one  of  its 
stations,  and,  after  some  alterca- 
tion about  the  amount  of  change, 
passed  through  the  gate  to  take  a 
train.  The  agent  foflowed  her  out 
upon  the  platform,  charged  her 
with  having  passed  upon  him  a 
counterfeit  twenty-five  cent  piece, 
and  demanded  another  in  its  place. 
She   refused,  insisting   that  hei 
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money  was  genuine,  and  refused 
to  give  back  tlie  change  received. 
The  agent  called  her  a  counter- 
feiter and  a  common  prostitute, 
placed  his  hand  upon  her  and  told 
her  not  to  stir  until  he  had  pro- 
cured a  policeman  to  arrest  and 
search  her.  He  detained  her  on 
the  platform  for  awhile,  but,  not 
gettmg  an  officer,  let  her  go.  Held, 
that  an  action  for  damages  was 
maintainable;  that,  in  the  acts 
complained  of,  the  agent  was  en- 
gaged about  the  defendant's  af- 
fairs, in  endeavoring  to  protect 
and  recover  its  property,  and  so  it 
was  responsible  for  his  acts.      Id, 

20.  Upon  plaintififs  cross-examina- 
tion, an  offer   by   defendant   to 

J>rove  that  she  was  an  habitual 
itigant  was  excluded.    Held,   no 
error.  Jd, 

21.  Where  a  railroad  corporation  has 
unlawfullv  entered  upon  land, 
under  no  claim  or  pretense  of  right, 
in  defiance  of  the  will  of  the 
jowner,  under  no  mistake  or  mis- 
apprehension and  without  color 
of  authority,  and  thereafter  com- 
mences proceedings  to  acquire 
title  by  condemnation,  it  is  not 
"in  possession  of  the  property 
sought  to  be  condemned,"  within 
the  meaning  of  the  provision  of 
the  Code  of  Civil  Procedure  (§  8879, 
added  by  chap.  95,  Laws  of  1890), 
which  empowers  the  court  in  con- 
demnation proceedings  to  author- 
ize the  plaintiff,  if  so  in  possession, 
to  contmue  in  possession,  and  pro- 
yjdes  that  the  court  may  *'  stay  all 
actions  and  proceedings  on  account 
thereof,"  and  where  such  a  case  is 
presented,  the  court  is  not  author- 
ized to  grant  such  a  stay.  In  re 
SI,  L,  db  A.  R.  R.  Co.  270 

22.  A  plea  of  public  necessity  is  no 
justification  for  a  construction  of 
said  provision  which  will  prevent 
an  owner  from  seeking  redress  for 
such  an  unlawful  entry  upon  his 
lands.  Id. 

23.  As  to  whether  the  legislature  has 
power  to  deprive  the  owner  of  his 
legal  right  to  seek  redress  and  to 
authorize  a  railroad  company,  hav- 
ing no  title,  and  whose  entry  and 
possessicm  is  that  of  a  trespasser, 
to  continue  in  possession  of  lands. 


pending   condemnation    proceed- 
mgs,  qiujtre.  Id, 

24.  The  petition  in  condemnation 
proceedings  was  verified  by  the 
attorney  for  the  railroad  company; 
the  verification  stated  that  he  was 
its  duly  authorized  attorney  and 
agent,  appointed  by  it  to  verify  in 
its  behalf  petitions  in  such  pro- 
ceedings. Held,  that  the  affiant 
was  an  officer  of  the  corporation 
within  the  meaning  of  the  provis 
ion  of  the  Code  of  Civil  Procedure 
(§  525),  which  requires,  where  the 
party  is  a  domestic  corporation, 
that  a  pleading  in  its  behalf  shall 
be  verified  **  by  an  officer  thereof;" 
and  so,  that  there  was  a  sufficient 
compliance  with  the  provision 
(§  8866)  requiring  such  petition  to 
be  verified  in  the  same  form  and 
by  the  same  persons  as  pleadinn 
in  a  court  of  record.  id, 

25.  A  street  railroad  corporation  op- 
erating its  road  in  a  city  street  is 
under  an  implied  obligation  to  so 
construct  ana  maintain  its  tracks 
as  that,  by  the  exercise  of  reason- 
able care  and  supervision  on  its 
part,  no  danger  may  be  occasioned 
to  the  public  in  its  use  of  the 
street,  whether  traveling  on  foot 
or  in  vehicles.  SchUd  v.  C,  P.,  N, 
<fe  E.  R.  R,  R,  Co,  446 

26.  Plaintiff,  in  crossing  defendant's 
track,  struck  his  foot  against  one 
of  the  rails,  fell  and  was  injured. 
In  an  action  to  recover  damages, 
the  plaintiff's  evidence  was  to  the 
effect  that  the  top  of  the  rail  was 
over  two  inches  above  the  surface 
of  the  street.  Defendant  gave 
evidence  to  the  effect  that  the 
track,  when  laid,  which  was  about 
ten  years  prior  to  the  accident, 
was  level  with  the  street.  Held, 
that  the  question  as  to  defendant's 
negligence  was  properly  submitted 
to  the  jury;  and  that  the  fact  that 
it  did  not  appear  any  complaint 
had  been  made  to  defendant  or  the 
public  authorities,  did  not  release 
it  from  liability.  Id. 

27.  M.,  Plaintiff's  testator,  a  switch- 
man in  defendant's  employ,  while 
in  the  discharge  of  his  duties,  was 
standing  on  the  top  of  a  car  loaded 
with  coal.  There  was  a  trap  in 
the  bottom  of  the  cur  to  dump  the 
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co&t  whidi  was  held  in  its  place 
by  a  chatn;  this  chain  broke  and 
let  down  the  trap,  and  M.  passed 
through  it  with  the  coal,  receiving 
injuries  causing  his  death.  In  an 
action  to  recover  damages,  it  ap- 
peared that  about  two  weeks  be- 
fore the  accident  a  link  in  the 
chain  was  broken,  and  other  em- 
'ployes  engaged  with  M,  united 
the  parts  of  the  chain  by  fastening 
the  separated  links  together  with  a 
wire  wound  around  them;  about 
two  days  before  the  accident  it 
was  discovered  that  the  trap  could 
not  be  drawn  up  sufHciently  close 
to  prevent  the  coal  from  running 
out,  and,  to  prevent  this,  boards 
were  put  over  the  trap  by  the  em- 
ployes in  M/s  presence,  and  his 
attention  was  called  by  one  of  the 
employes  to  its  condition.  There 
were  cars  in  perfect  condition  in 
the  yard  where  M.  was  at  work 
ready  for  use,  and  M.  had  the 
selection  of  the  cars  to  be  used; 
he  had  been  directed  by  the  train- 
master to  examine  the  traps  to  see 
that  they  were  all  fastened  so  as 
to  be  safe,  to  send  the  cars  with 
broken  chains  to  the  shop  for  re- 
pairs, and  to  use  none  in  an  imper- 
fect condition.  HM,  that  the 
submission  of  the  defendant's 
negligence  to  the  Jury  was  error. 
ShUMs  V.  N,  F.  a  iSbH,  B.  B,  B. 
Go,  557 

28.  In  an  action  to  recover  damages 
for  iniuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
these  facts  appeared:  Plaintiff 
alighted  from  one  of  defendant's 
trams  at  a  depot,  on  the  side  of 
the  train  away  from  the  depot, 
and  in  passing  over  another  track 
was  struck  by  the  engine  of  an- 
other train  and  injured.  The  bell 
of  the  engine  was  ringing,  and  the 
train  was  moving  at  a  speed  not 
exceeding  two  or  three  miles  an 
hour.  Neither  the  engineer  nor 
the  fireman  saw  the  plaintiff,  and 
he  testified  that  he  did  not  see  the 
train  because  of  the  steam  from 
the  engine  of  the  other  train  ob- 
structing his  vision.  The  train 
from  whence  plaintiff  alighted  had 
started  from  the  depot  before  the 
trains  met.  Held,  that  the  evi- 
dence failed  to  show  any  negli- 
gence on  defendant's  part,  and  so 
that  the  submission  of  the  ques- 


tion to  the  jury  was  error.     CMd- 
berg  v.  N.  Y,  €.  dH.K  B,  B.  Co. 

561 

29.  Also  held,  that  a  rale  of  the  de- 
fendant prohibiting  trains  from 
approachmg  stations  when  other 
trains  are  discharging  their  passen- 
gers, had  no  application,  as  the 
train  from  whence  plaintiff 
alighted  had  discharged  its  pas- 
sengers and  both  trains  were  mov- 
ing. Jd. 

80.  It  iteems,  where  an  employe  of  a 
railroad  company  is  confronted 
with  a  sudden  emergency,  the 
failure  on  his  part  to  exercise  the 
best  judgment  the  case  renders 
possible  does  not  establish  lack  of 
care  and  skill  on  his  part.  Wynn 
V.  C.  P.,  a:  dtMBk  B,  Co.  575 

81.  Plaintiff  was  a  passenger  upon 
one  of  defendants  street  cars. 
When  upon  a  down  grade  the 
driver  applied  the  brake  to  check 
its  speed;  the  chain  broke  and  the 
car  collided  with  another  ahead 
and  plaintiff  was  injured.  In  ao 
action  to  recover  damages,  it  ap* 
peared  undisputedly  that  the 
driver  did  all  that  could  be  done 
after  the  chain  broke  to  prevent 
an  accident  and  remained  at  his 
post  until  his  car  was  within  four 
feet  of  the  one  in  front.  There 
was  no  evidence  tending  to  show 
that  the  driver  was  not  entirely  fit 
for  the  position,  or  tliat  he  at  any 
time  haa  failed  to  use  proper  care. 
The  trial  court,  in  the  charge,  left 
it  to  the  jury  to  determine  whether 
it  was  managed  by  the  driver 
with  proper  care  and  ski)l.  HM^ 
error;  that  conceding  the  fact  that 
the  driver  in  handling  the  brake 
used  more  force  than  was  abso- 
lutely necessary  to  check  the  speed 
of  the  car,  this  did  not  authorize 
the  submission  of  the  question  of 
lack  of  skill  or  negligence;  nor 
did  the  fact  that  the  driver  did 
not  shout  to  the  driver  of  the  for 
ward  car,  at  least  in  the  absence 
of  evidence  that  this  would  have 
been  of  service  in  preventing  the 
injury.  Id. 

82.  Plaintiff  a  passenger  in  one  of 
the  cars  of  defendant,  the  S.  A.  R. 
R.  Co.,  was  iniured  by  a  collision 
of  the  car  with  one  belonging  to 
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defendant,  the  H.,  W.  8.  &  P.  F. 
K.  R.  Co.,  whose  track  crossed  that 
of  the  former  company.  In  an  ac- 
tion to  recover  damages  plaintiff's 
evidence  was  to  the  effect  that  the 
driver  of  the  car  in  which  he  was 
when  within  sixty-five  feet  of  the 
crossing  of  the  two  tracks  could 
•see  the  other  track  west,  the  direc- 
tion the  car  thereon  w^as  approach- 
ing, seventy-five  feet  from  the 
intersection,  and  when  within  forty 
feet  could  see  one  hundred  and 
forty  feet  west;  he  was  driving  at 
about  six  miles  an  hour.  Held, 
that  the  question  as  to  the  negli- 
gence of  the  driver,  in  not  stop- 
ping tlie  car,  was  properly  sub- 
mitted to  the  jury.  Schneider  v. 
8.  Ave.  R.  R,  (Jo,  583 

38.  The  claim  of  negligence  on  the 
part  of  defendant,  the  H.,  W.  8. 
&  P.  F.  R.  R.  Co.,  was  an  insuf- 
ficient inspection  of  the  running 
gear  of  its  car,  a  brake  rod  of 
which  broke  because  of  a  defect 
in  the  iron,  and  so  prevented  the 
stopping  of  the  car.  After  a  wit- 
ness on  Tte  part  had  testified  as  to 
the  mode  of  inspection,  a  witness 
called  by  the  other  defendant 
testified  that  this  mode  of  examina-. 
tion  would  not  discover  a  latent 
defect.  Upon  cross-examination 
b}'  plaintiff  the  witness  was  per- 
mitted to  testify,  under  objection 
and  exception  on  the  part  of  the 
8.  A.  R.  R.  Co.,  that  such  mode 
of  examination  was  not  a  proper 
one.    Hddy  error.  Id, 

84.  Also  held,  that  conceding  the 
fact  that  the  inspection  made  was 
insufllcient  to  detect  the  particular 
flaw,  it  did  not  follow  that  the  in- 
spection was  not  adequate  to  dis- 
cnarffe  the  duty  said  defendant 
owed  to  others  not  its  passengers. 

Id. 

35.  The  distinction  between  the 
degree  of  care  a  carrier  of  passen- 
gers owes  to  its  passengers,  and 
that  it  owes  to  others  not  passen- 
gers, pointed  out.  Id. 


RATIFICATION. 

To  constitute  a  ratification  by  a  prin- 
cipal of  an  unauthorized  act  of  his 
agent,  where  no  rights  of  third 


persons  are  involved,  there  must 
be  a  conscious  and  intended  ap- 
proval of  the  act.     Olenn  v.  Qa/rth. 

18 

REAL  PROPERTY. 

1.  To  support  a  claim  for  improve- 
ments put  by  the  claimant  upon 
the  lands  of  another,  it  must  ap« 
pear  that  he  acted  upon  a  belief, 
having  some  probable  basis,  that 
he  had  title,  and  that  the  real 
owner,  knowing  of  his  acts,  sut- 
fered  him  to  go  on  without  notify* 
him  of  the  actual  condition  of  the 
title.    B(^n  v.  HaUh.  64 

S.  To  maintain  an  action  under  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (^  1688),  authorizing  a  per- 
son who  has  b^n  in  possession  of 
real  property  for  three  j^ears, 
**  claiming  it  in  fee  or  for  life,  or 
for  a  term  of  years  not  less  than 
ten,"  to  compel  a  determination  of 
adverse  claims,  plaintiff  must  show 
possession  under  some  claim  of 
title.  Id, 

8.  In  an  action  to  restrain  the  prose^ 
cution  of  proceedings  to  sum* 
marily  dispossess  plaintiffs  of  cer- 
tain premises  and  to  have  their 
equitable  interest  in  the  same  ad- 
judged, B.,  one  of  the  plaintiffs, 
testified  that  he,  in  1865,  obtained 
permission  from  one  J.  to  move  a 
house  upon  the  land,  and  that  J. 
told  him  if  he  would  fill  it  in,  he 
would  give  him  a  portion.  At  tlie 
time  the  title  of  the  premises  was 
in  two  sons  of  J. ,  who  were  non- 
residents; it  did  not  appear  they 
had  ever  authorized  him  to  create 
any  interest  in  or  right  to  th^ 
premises,  or  that  they  ever  knew 
of  B.'s  entry,  or  had  ratified  what 
J.  had  done.  IleJd,  that  plaintiffs 
failed  to  show  they  were  entitled 
to  any  equitable  relief.  Id, 

4.  It  also  appeared  that  in  1875  said 
plaintiff  took  a  lease  of  the  preni. 
ises  from  C,  to  whom  J.'s  two 
sons  had  conveyed  it.  In  a  pro- 
ceeding by  defendant  and  another, 
as  grantees  of  C,  to  remove  plain, 
tiffs  for  default  in  payment  of  rent, 
these  plaintiffs,  by  their  answer, 
put  in  issue  the  title  to  and  leasini* 
of  the  premises,  and  the  allegu- 
tions  of  the  petition  as  to  their  in- 
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debtedness  for  rent  and  holding 
over  after  default.  A  judgment 
was  rendered  which  established 
the  lease  and  the  lessor's  title, 
which  judgment  was  affirmed  on 
appeal.  Plaintiffs  claim  the  riffht 
to  attack  the  validity  of  that  ludg- 
ment  on  the  ground  that  the  lease 
was  void,  lleld,  untenable;  that 
plaintiffs  were  concluded  by  said 
judgment;  and  that  the  acceptance 
of  tiie  lease  was  a  waiver  of  any 
claim  for  improvements.  /(/. 

%.  Where  land  and  buildings  thereon 
belong  to  the  same  person,  the 
buildmgs  are  part  of  the  realty 
and  pass  upon  a  conveyance  thereof 
and  neither  the  grantor,  nor  those 
claiming  under  him,  may  show 
that  it  was  agreed  by  parol  that  a 
building  should  be  reserved.  He 
can  retam  title  to  the  building  onl  v 
by  some  reservation  in  the  deed, 
or  by  an  agreement  in  writing, 
answering  the  requirements  of  the 
Statute  of  Frauds.  Leonard  v. 
CUmgh,  392 


REARGUMENT. 

Where  a  General  Term  order  of 
reversal  did  not  state  that  it  was 
made  upon  the  fticts,  and  upon 
appeal  to  this  court  the  counsel 
for  the  respondent  proceeded  to 
argument  without  making  api^li 
cation  to  postpone  to  enable  him 
to  procure  an  amendment  of  the 
t)rder,  and  after  the  appeal  was 
decided  against  him  made  appli- 
cation to  the  General  Term  and 
obtained  an  amendment  by  insert- 
ing such  a  statement,  Jield,  that  a 
reargument  would  not  be  granted 
upon  the  amended  order;  tliat  the 
respondent  was  concluded  by  his 
election  to  have  the  case  decided 
on  the  question  of  law.  Cudtihy 
V.  J^iir»ehart,  675 


RECORDING  ACT. 

Under  the  provisions  of  the  Revised 
Statutes  (1  R.  8.  756.  §  1),  making 
a  prior  unrecorded  mortgage  void 
as  against  a  subsequent  mortgagee 
in  good  faith  and  for  a  valuable 
consideration,  whose  mortgage  is 
first  duly  recorded,  the  fact  that 
the  subsequent  mortgagee,  after 


the  execution  and  deliyeir  of  his 
mortgage,  and  after  he  had  parted 
with  the  consideration  therefor, 
but  before  it  was  recorded,  had 
notice  of  the  prior  mortgage,  does 
not  affect  the  priority  of  his  lien. 
Oofutant  v.  Uniwnity  <if  Bachuier, 

640 

• 

REFERENCE. 

1.  In  an  action  tried  by  a  referee, 
based  upon  a  contract  between 
the  parties  where  the  contract  is 
produced  in  evidence  on  the  trial. 
It  is  not  necessary  for  the  referee 
to  incorporate  it  in  his  report  or 
make  separate  findings  as  to  all  of 
its  provisions  or  as  to  what  it  doe$ 
or  does  not  contain.  McCuUoeh  v. 
Bobaon.  114 

2.  A  referee  is  not  required  to  make 
findings  upon  questions  of  fact 
which  are  immaterial,  or  to  pas^ 
upon  requests  to  find  when  the 
desired  findings  are  substantially 
incorporated  in  his  report.         Id. 

3.  The  mere  fact  that  a  referee  fails 
to  note  in  the  margin  of  the  state- 
ment of  facta  submitted  to  him  by 
a  party  the  manner  in  which  some 
of  the  propositions  of  fact  con- 
tained therein  have  been  disposed 
of  by  him,  as  required  by  the  Code 
of  Civil  Procedure  (§  1028),  is  not 
*'a  refusal  to  make  any  finding 
whatever"  within  the  meaning  of 
said  Code  (§  998),  and  so,  does  not 
present  an  error  of  law  reviewable 
m  this  court.  Id. 

4.  It  seenis  that  the  proper  practice 
in  such  case  is  to  apply  to  the 
court  to  send  the  referee's  report 
or  the  statement  back  to  him  to 
supply  the  omission.  Id, 

5.  It  is  only  when  it  affirmatively 
appears  by  the  record  that  the 
referee  has  refused  to  pass  upon 
requests  to  find,  that  the  refusal 
is  a  ruling  upon  a  question  of  law. 

Id. 

6.  A  motion  to  set  aside  a  referee's 
report  on  the  ground  that  his  mind 
was  so  impaired  before  the  making 
of  the  report  as  to  render  him 
incompetent  to  perform  the  duties 
of  a  referee,  is  addressed  to  the 
discretion  of  the  court  below,  and 
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its  determination  thereof  is  not 
reviewable  here.  Id, 

7.  A  referee,  without  consent,  re- 
served his  decision  upon  certain 
objections  by  defendant's  counsel 
to  evidence  offered  by  plaintiff, 
and  upon  a  motion  to  strike  out 
the  evidence,  Juld,  that  it  appear- 
ing that  the  questions  thus  re- 
served related  to  evidence  wholly 
immaterial,  it  was  not  a  eround 
for  reversal.     Wright  v.  &usens, 

298 

8.  It  is  within  the  discretion  of  a 
referee  to  reopen  a  case  and  to 
allow  a  party  to  give  evidence  in 
chief,  and  so,  his  decision  is  not 
reviewable  here.  Jd. 


REMEDY. 

1.  If  administrators  waste  or  squan- 
der the  personal  property  so  that 
it  becomes  Insufficient  to  pav  the 
debts  of  the  intestate,  the  only  re- 
sort of  the  creditors  is  to  them,  to 
enforce  their  personal  responsi- 
bility. In  re  Kingsland  v.  Mur^ 
ray."  170 

2.  Where  a  writ  of  mandamus  is 
awarded  by  a  competent  court 
against  a  board  of  officers  of  a 
municipality,  having  power  to  let 
contracts  for  works  of  local  im- 
provement, requiring  them  to  let 
such  a  contract,  and  it  is  let  in 
obedience  to  such  command  and  a 
lociil  assessment  duly  made  to  de- 
fray the  expenses,  the  power  of 
the  board  to  let  the  contract  may 
not  be  questioned  subsequently  by 
the  taxpayers  in  a  collateral  pro- 
ceeding. AMon  V.  Oitj/  of 
Rochester.  187 

8.  It  $eem^  their  remedy  is  to  appeal 
from  the  judgment  awarding  the 
writ  or  to  move  for  a  rehearins;. 

A 

4.  The  title  of  one  claiming  a  public 
office  filled  bv  another,  holding 
under  color  oi  right,  may  not  be 
determined  in  a  mandamus  pro- 
ceeding, where  the  question  of 
title  turns  upon  a  construction  of 
statutory  provisions  which  are  not 
entirely  clear  and  unambiguous. 
Beapte  ex  rel,  v.  Ooetting.  569 


5.  It  menu,  the  appropriate  and  suf- 
ficient remedj^  is  by  information  in 
the  nature  of  a  quo  warranto.   Id. 


Wtien  %r0unetian  proper  to  re- 


strain operation  of  an  elevated  rail- 
road fn  a  city  street,  althattoh  plaintiff 
after  ttuit  brought  conveyed  his  abutting 
premises. 

See  MeOean  v.  Af.  E.  R.  R.  Co.    9 


RIPARIAN  OWNER. 

1.  The  owner  of  land  bounded  upon 
a  navigable  river  has  property 
rio'hts  therein,  i.  «.,  the  right  of 
access  to  the  navigable  part  of  the 
stream  and  the  right  to  construct 
a  landing  or  wharf,  and  where  a 
railroad  company,  although  acting 
under  legislative  authority,  has 
constructed  its  road  across  the 
water  front  of  such  owner  and 
thus  has  deprived  him  of  access  to 
the  navigable  part  of  the  stream, 
unless  he  has  granted  the  right  or 
it  has  been  obtained  by  eminent 
domain,  he  is  entitled  to  recover 
his  damages.  Rumaey  v.  If,  T.  dt 
JV;  E.  R.  R.  Ch.  79 

3.  It  seems,  however,  this  rule  may 
not  be  extended  so  as  to  interfere 
with  the  right  of  the  state  to  im- 
prove the  navigation  of  the  river, 
or  with  the  power  of  congress  to 
regulate  commerce.  Id. 

3.  The  proper  measure  of  damages 
in  such  case  is  the  diminished 
rental  or  u.sable  value  of  the  prop- 
erty for  the  purpose  it  was  used 
for  before  the  building  of  defend- 
ant's road ;  not  what  it  would  have 
been  if  the  land  had  been  put  to 
some  other  use  or  other  structures 
had  been  placed  upon  it.  Jd. 

4.  In  an  action  by  plaintiffs,  who 
were  the  owners  of  certain  uplands 
on  the  Hudson  river,  to  recover 
damages  sustained  by  the  con- 
struction by  defendant  in  1880  of 
a  railroad  across  their  water  front, 
which  cut  off  their  access  to  the 
water,  it  appeared  that  the  lands 
under  water  in  front  of  plaintiff's 
premises  were  not  granted  to  them 
until  in  March,  1885.  Held,  that 
plaintiff's  right  to  recover  was  not 
confined  to  the  period  since  such 
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grant;  but  that  they  were  entitled 
to  damages  for  interference  with 
their  prior  property  rights  in  the 
stream  as  riparian  owners.         Id, 


ROCHESTER  (CITY  OF). 

1.  In  pursuance  of  the  charter  of  the 
city  of  Rochester  of  1880  (Chap. 
14,  Laws  of  1880),  its  common 
council,  after  due  publication  of 
notice  to  those  liable  to  be  assessed, 
of  a  hearing,  and  after  such  hear- 
in  ic>  adopt^  an  ordinance  author- 
izing the  repaying  of  one  of  its 
streets,  and  determining  the  man- ' 
ner  and  cost  thereof  and  the  assess- 
ment district.  A  copy  of  this 
ordinance  was  sent  to  the  "execu- 
tive board,"  which,  by  the  charter, 
is  the  body  authorized  to  let  con- ; 
tracts  for  such  work  and  to  super- 
vise the  execution  thereof.  There- 
after resolutions  were  passed  by 
the  common  council  reconsidering 
the  ordinance  and  indefinitely 
postponing  further  action  thereon. 
The  executive  board,  after  receipt 
of  the  copy  of  said  <mli nance,  ad- 
vertised for  and  received  bids  for 
the  work,  but  postponed  action, 
and  after  passage  of  the  said  reso- 
lutions by  the  common  council, 
laid  the  matter  on  the  table.  A 
peremptory  writ  of  mandamus  was 
thereafter  granted  by  the  Supreme 
Court,  after  a  full  hearing  and 
against  the  contention  of  theooard 
that  they  had  lost  authority  by  re- 
consideration, on  application  of 
certain  of  the  property  owners 
within  the  assessment  district,  re- 
quiring said  board  to  award  the 
contract,  which  it  did.  A  con- 
tract was  entered  into  In  accord- 
ance with  the  ordinance  and  the 
cost  was  assessed  in  conformity 
with  the  charter  and  the  contract 
was  performed.  In  an  action  by 
persons  whose  property  was  as- 
sessed and  who  were  not  person- 
ally parties  to  the  mandamus  pro- 
ceedings, to  restrain  the  collection 
of  the  assessment  on  the  ^^und 
that  the  ordinance  authorizing  the 
improvement  was  by  the  reconsid- 
eration rendered  ineffectual,  held, 
that  plaintiffs  were  estopped  by 
the  judgment  in  said  proceedings; 
that  it  was  in  effect  an  adjudica- 
tion; that  the  ordinance  was  in 
full  force,  notwithstanding  the  re- 


considerBtion,    Athton  v.  OUg  cf 
Moeheater,  191 

2.  /if  «00f9M  that  said  adjudication  was 
error.  Id, 

SALES.    . 

1.  Defendant,  a  commission  mer- 
merchant,  sold  to  plaintiff  certain 
wines,  then  on  the  dock  open  to 
inspection.  The  contract  of  sale 
provided  that  the  wines  were  "all 
to  be  in  good  merchantable  order, 
*  *  *  to  be  approved  by  buyer 
within  three  days  after  delivery." 
In  an  action  upon  a  note  given  for 
part  of  the  purchase-price,  the  de- 
fense was  that  about  three  months 
after  the  sale  the  wine  was  discov- 
ered by  chemical  analysis  to  be 
imperfect  and  unsound.  This 
analysis  could  have  been  made  be- 
fore acceptance.  Held,  that  the 
acceptance  and  retention  of  the 
goods  in  the  absence  of  any  claim 
of  fraud  concluded  the  defendant; 
that  there  was  no  warranty  which 
survived  the  time  for  approval  al- 
lowed by  the  contract.  GefUilli  v. 
iUarace,  140 

2.  In  an  action  upon  an  alleged  con> 
tract  on  the  part  of  defendants  to 
pay  a  note  executed  by  plaintiff, 
the  complaint  alleged,  among' 
other  things,  and  it  was  admitted, 
that  plaintiff  was  a  merchant  in 
the  habit  of  purchasing  goods  in 
New  York  city  for  the  southern 
market,  and  in  such  business  had 
for  many  years  purchased  goods 
of  defendants  on  time  and  con- 
signed them  for  sale  to  southern 
parties,  plaintiff  being  allowed  ten 
per  cent  discount  from  the  price 
of  the  goods.  Defendants  set  up 
as  a  counter-claim  a  sale  by  i'e- 
fendants  to  plaintiff,  in  pursuance 
of  this  arrangement,  of  a  bill  of 

foods  sent  to  a  Charleston  firm, 
lain  tiff,  however,  claimed  that. 
prior  to  this  sale,  the  arrangement 
had  been  ended,  and  that  the  sale 
was  to  the  Charleston  firm.  It 
.  appeared  that  an  action  wan 
brought  for  defendants'  benefit 
against  the  Charleston  firm,  in 
which  they  claimed,  and  gave  evi- 
dence tending  to  show,  that  the 
sale  was  directly  to  that  firm. 
Held,  that  while  the  attitude  of 
defendants   in    that    action   waa 
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strong  evidence  against  them  here, 
they*  were  not  estopped  by  it,  as 
plaintiff  was  not  a  party,  (^uinby 
V.  Oarhari,  579 


B.  Plaintiff  claimed  on  appeal  that, 
it  being  held  that  he  was  the  pur- 
chaser, he  was  entitled  to  the  ten 
per  cent  on  the  purchase-price. 
No  such  claim  was  made  or  re- 
ferred to  on  trial.  Held,  that  the 
relief  asked  for  could  not  be  given 
here.  Id, 
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SEA. 

While,  where  the  boundary  of  land 
as  fiven  in  the  description  in  a 
deed  is  the  shore  of  a  sea,  the 
shore  is  a  monument  within  the 
meaning  of  the  rule  that  fixed 
monuments  control  distances  and 
quantities,  and  while  simply  the 
word  "shore  "means  the  line  of 
high  water,  this  is  not  controlling, 
and  where  the  description  runs 
from  a  Axed  point,  a  certain  speci- 
fied distance,  "  to  a  point  on  the 
shore,"  that  point  may  be  any- 
where between  high  and  low-water 
mark,  to  be  determined  by  the  dis- 
tance given.     Oakts  v.  DeLaneey. 

227 

SERVICES. 

1.  Although,  where  one  aerees  to 
work  for  another  for  nothing,  he 
may  afterwards  refuse  to  do  so, 
if  he  voluntarily  performs  his 
promise  he  cannot  compel  payment 
for  the  services  rendered.  Ikyle  v. 
Rector,  etc.  872 

2.  In  an  action  to  recover  a  balance 
claimed  to  be  due  on  a  contract  for 
sinking  an  artesian  well  and  for 
services  in  repairing  said  well,  the 
following  facts  appeared :  After  B. , 
plaintiff's  assignor,  had  completed 
the  well,  defendant,  upon  the  ad- 
vice of  P. ,  who  was  not  an  agent 
of  B.,  procured  S.  to  explode  a 
torpedo  in  it,  thereby  causing  great 
damage.  Upon  a  demand  by  B. 
for  the  balance  due  him,  defendant 
refused  to  pay  unless  B.  repaired 
the  well,  and  threatened  to  repair 
it  and  deduct  the  expense  from  the 
amount  due.    B.   protested,  but 


suggested  a  mode  of  repairing. 
An  agreement  was  finally  made 
that  if  defendant  would  supply 
the  tubing  required  for  the  repairs, 
B.  would  furnish'  the  labor.  De- 
fendant claimed  that  B.  should  do 
so  at  his  own  expense;  he  did  not 
assent  to  this,  but  did  the  work 
without  any  other  or  further  agree- 
ment,  using  the  tubing  furnished 
by  defendant.  In  an  action  to  re- 
cover the  balance  due  under  the 
contract  and  for  services  in  making 
the  repairs,  held,  that  plaintiff  was 
only  entitled  to  recover  the  balance ; 
that  B.,  by  acquiescing  in  the 
terms  imposed  by  defendant  and 
voluntarily  doing  the  work  of  re- 
pairing, must  be  held  to  have 
agreed  to  give  and  to  have  given 
his  woi^  Id. 


SERVICE  AND  PROOF  OF. 

Tiie  affidavit  upon  which  an  order 
for  service  of  summons  by  publi- 
cation under  the  Code  of  Civil 
Procedure  (§  489)  was  granted, 
stated  the  non-residence  of  the  de- 
fendants and  that  they  had  no 
place  of  business  in  New  York; 
that  plaintiff  believed  that  a  sum- 
mons could  not  with  due  diligence 
be  served  personally  within  the 
state;  that  plaintiff  nad  personal 
knowledge  of  defendants'  move- 
ments,  and  was  satisfied  that  they 
frequent  no  place  in  the  state. 
Held,  that  the  affidavit  was  suffi- 
cient to  sustain  the  order  and  to 
give  the  court  ]  urisdiction.  Orouter 
V.  Orouter.  55 

SHERIFF. 

1.  Where  there  are  several  attaching 
creditors  of  the  same  property,  the 
title  of  the  debtor  to  which  is  in 
dispute,  and  on  demand  some  give 
indemnity  to  the  sheriff  and  others 
refuse  to  do  so,  the  latter,  where 
it  appears  that  the  sheriff  acted  in 
good  faith  and  fully  apprised  them 
of  the  facts,  will  be  precluded 
from  claiming  the  avails  of  the  at- 
tached property,  although  their  at-^ 
tachments  were  prior  to  those  of 
the  creditors  who  gave  indemnity. 
Gudahy  v.  Bhinehart.  248 

2.  In  an  action  against  a  sheriff  to. 
recover  damages  for  an   alleged 
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false  return  upon  an  execution, 
judgment  was  rendered  for  plain- 
tiffs upon  a  referee's  report,  which 
contained  findings  of  fact  sustain- 
ing it.  Both  parties  appealed,  the 
plaintiff  claiming  that  the  award 
of  damages  was  insufficient;  the 
General  Term  reversed  the  judg- 
ment on  defendant's  appeal,  hold- 
ing that  plaintiffs  were  not  entitled 
to  recover  anything.  The  order 
of  reversal  did  not  state  it  was 
upon  the  facts,  and  no  exceptions 
appeared  in  the  case.  JIM,  that 
while  the  order  of  reversal  could 
not  be  sustained  on  appeal  to  this 
court,  it  was  in  effect  an  affirm- 
ance of  so  much  of  the  judgment 
•as  denied  plaintiffs'  claim  for  dam- 
ages beyond  the  amount  recovered, 
which  affirmance  was  presumably 
upon  the  facts;  and  that,  there- 
fore, this  court  had  no  power  to 
correct  the  error,  if  any,  in  this 
respect  and  could  not  award  to 
plaintiff  a  larger  judgment  than 
that  of  the  trial  court.  Id, 

SOLDIER. 

1.  The  relator,  an  honorably-dis- 
charged soldier,  was,  after  a  civil 
service  examination  and  in  accord- 
ance with  the  rules  of  that  service, 
appointed  a  temporary  clerk  in  the 
bureau  of  water  rates  in  the  city 
of  Brooklyn:  three  others  who  had 
not  been  soldiers  were  also  ap- 
pointed at  the  same  time.  The 
relator  was  assigned  to  the  dis- 
charge of  specific  duties  and  when 
these  were  perfonned  he  was  noti- 
fied that  his  services  were  no 
longer  needed,  and  he  thereafter 
cea^  to  act  as  such  clerk;  the 
three  others  who  were  assigned  to 
other  duties  were  retain^.  In 
proceedings  by  mandamus  to  com- 
pel the  recognition  of  relator  as  a 
clerk  in  said  bureau,  held,  that  the 
act  of  1887  (Chap.  464,  Laws  of 
1887),  which  gives  honorably  ^dis- 
charged soldiers  a  preference  for 
municipal  appointments,  did  not 
applv;  that  relator  had  no  right 
to  claim  that  one  of  the  three 
other  appointees  should  be  dis- 
charged to  make  room  for  him  in 
another  position.  People  ex  rel.  v. 
Adam*.  203 

8.  Also  hM,  that  the  provision  of 
the  act  of  1887  (Chap.  708,  Laws 


of  1887),  which  provides  that  "an 
honorably-discharged  soldier  hold- 
ing a  position  in  the  city  of  Brook- 
lyn shall  not  be  removed  except 
ror  good  cause  shown  after  a  hear- 
ing, but  shall  hold  such  position 
during  good  behavior"  did  not 
apply,  as  the  relator  was  not  re- 
moved from  any  position,  but  was 
simply  notified  that  his  services 
were  no  longer  needed  and  thus 
his  term  of  service  was  ended;  that 
he  could  not  claim  to  hold  such  a 
temporary  posidon  "for  and  dur- 
ing good  behavior  "  after  his  duties 
were  performed.  Id. 


SPECIFIC  PERFORMANCE. 

1.  A  purehaser  at  a  partition  sale  is 
entitled  to  demand  a  marketable 
title,  i.  e.,  one  free  from  a  reason- 
able doubt  as  to  its  validity.  If 
an  essential  act  has  been  omitted 
or  unseasonably  taken  in  the  action 
which  may  render  the  ludgment 
ineffectual  as  to  any  of  the  parties 
in  interest,  it  is  the  duty  of  plain- 
tiff to  take  the  proper  steps  for 
curing  the  defects  before  he  can 
be  heard  upon  a  motion  to  compel 
the  purehaser  to  complete  his  pur- 
chase.    Chvuter  v.  Crouter.         55 

2.  While  in  an  equity  action,  to  en- 
force specific  performance  of  a 
parol  contract  for  the  conveyance 
of  real  estate,  the  value  of  the 
property  may  be  allowed  by  the 
court  as  damages  substituted  for 
specific  performance,  in  case  de- 
fendant has  put  it  out  of  his  power 
to  perform,  such  value  may  not  be 
allowed  as  damages  in  an  action  at 
law  for  a  breach  of  the  contract, 
where  the  invalidity  of  the  con- 
tract is  set  up  as  a  defense.  Jiidt' 
thews  V.  Matthewm,  079 


STATE  COMPTROLLER 

8ee  CoBiFTROLLER. 


STATUTES. 

Chap.  255,  Lam  of  1855. 

8vb.  5,  §  28,  chap,  140,  Zmm  pf 

1850. 
Chcvp,  700.  Latos  cf  1881. 


Bee  Bryant  v.  Town  ofRanMph,  70. 
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Chap,  612,  Lam  of  1800. 

See  Mayor,  etc.,  v.  D.  A,  B.  B,  <fe  B. 

E.  R.  Co.,  104. 

1  R.  8.  737,  §  126. 

i88«  N.  Y.  Life  Ins.  Co,  v.  LivingeUm, 

125. 

C7Aap.  907.  Lam  of  1869. 

6  6,  M^.  925.  Lwmqfl%l\. 

See  Hoag  v.  Town  of  Oreenmeh,  152. 

Chap,  378,  Latoe  of  1888. 

1  R,  8.  003,  §  4. 

/fte  C^  y.  MiUerUm  Iron  Co.,  164. 

CMp.  14,  Lam  of  1880. 

&«  AehUm  v.  CiYy  <?/  Rochester,  187. 
§§  13,  65,  chap.  583,  Xotof  <?/ 

looo. 

See  People  ex  rel.  v.  Hayden,  198. 

CAa;p».  464,  708,  Lam  of  1887. 

/8m  People  ex  rel,  v.  ^(2af7M,  208. 

§1466,  chap.  410,  Lam  of  1882. 

C/Aap.  853,  Lam  of  1886. 

ifijtf  People  ex  rel.  v.  P.  H.  House  of 

Mercy,  207. 

8.  chap.  175,  Lam  of  1^0, 

hap.  549,  Za<0»  o^  1878. 

§  109,  chap.  410,  Za«M  ^  1882. 

See  People  v.  Meakim,  214. 

OA«p.  95,  Latr»  of  1890. 

iSse  Rochester  R,  R  Co,  y.  Robinson, 

242. 
Jn  refiif.  X.  dfe  ^.  i?.  R.  Co.,  270. 

1 R.  S,  414,  §  1. 

Chap.  258.  ZotM  0/  1849. 


Chap.  90,  Z<»tM  o^  1888. 
Chap.  808,  ZatM  o/ 1884. 


U 


Chap.  153,  Xofot  of  1853. 
CAap.  245,  Zatr^  of  1854. 
(7A«^.  289,  Lamofimt, 


See  People  ex  rel.  v.  Coleman,  279. 

Chap.  542,  Lam  of  1880. 

CAfli>.  361,  Lam  0/1881. 

CAop.  151,  Lam  of  1882. 

Chap,  359,  Lam  of  1886. 

CAap.  358,  Lam  of  1889. 


4S0«  People  ex  rel,  v.  Fmpftf,  323. 

Chap.  320,  XatM  of  1887. 

See  In  re  Boanrd  of  Street  Opening, 

329. 

CAop.  960,  Lam  of  1867. 

Chap.  874,  Lamofimi. 

§  24,  chap.  563,  ZatM  ^1890. 

/8te  Cameron  ▼.  iV;   F.  d^  If.  V.  W. 

Co,,  886. 

Cha^.  488,  Zaw  <?/1886. 

Su  Quintan  v.  P.  TT.  Ins.  Co.,  866. 

§  1,  chap.  342,  ZotM  <?/ 1886. 

See  PeU  v.  ^ur,  377. 

1  R,  S,  388,  §  3. 

IR,  i».  389,  §5. 

IR.  A  419,  §3. 

Chap,  176,  Lam  of  1951. 

S  2,  tit.  4,  chap.  264,  Zoim  of 

1851. 

§  1.  ehap,  871,  Za«»<j^  1851. 

g  13,  ehap.  291,  Xairt «?/ 1870. 


See  People  ex  rel.  ▼.  WiUU,  383. 

§  990.  chap.  410,  Za«?«  <?/ 1882. 

See  In  re  Bd,  Street  Opening,  436. 
— —i  5,  tit.  6,  eAop.   519,  Laws  qfi 

1870. 
/8fe«  FefirA<  v.  City  of  Buffalo,  463. 
1  R.  S.  502,  §  4. 
[,La 


Chap,  274,  Xatw  of  1832. 
OA^.  616,  XatM  of  1857. 
g  1,  e/iop.  855,  Lam  of  186». 
^  6,  ehap.  482,  ZaiM  o/ 1875. 
Chap,  122,  Zafc«  ^i/*  1883. 
Chap.  82,  XflWTJ  o/ 1885. 
Chap.  451,  XaiM  o/ 1885. 
Chap.  259,  ZatM  &/ 1^86. 


See  Birge  v.  JS^r^i/i  Jron  Bridge  Co.,, 
477. 

CAop.  262,  ZatM  <?/ 1890. 

Chap.  296,  £afMo^l891. 


£b0  Bradley  v.  iSAaw,  493. 

CAap.  300,  iMm  o/1878. 


iSto  Wronkow  v.  OdUkf^,  505. 

IJK.  A  741,  §8. 

See  Van  CUafv,  Bams,  540. 

§§  19,  20»  cAop.  542,  Lam  oi 

1880 

C7A«p.  463,  Laws  of  1889. 

See  People  ex  reL  v.  Wemple,  617. 

§  99,  cAap.  137,   Lam  of  1870. 

Chap.  574,  Za«»  <?/ 1871. 

See  Langdon  v.  Mayor,  etc.,  628. 

15.  A  756.  §1. 

Su  Constant  v.  Vnifxrsity  of  Rochester, 

640. 

^  Limitation  of  Actions. 
Statute  of  Frauds. 


STATUTE  OF  FRAUDS. 

1.  Where  land  and  buildings  thereoa 
belong  to  the  same  person,  the 
buildings  are  part  of  the  realty  and 
pass  upon  a  conveyance  thereof.^ 
and  neither  the  grantor  nor  those 
claiming  under  l3m  may  show  that 
it  was  agreed  by  parol  that  a 
building  should  be  reserved.  He 
can  retain  title  to  the  building 
only  by  some  reservation  in  the 
deed,  or  by  an  agreement  in  writ' 
ing,  answering  the  requirements 
of  the  Statute  of  Frauds.  Leonard 
V.  Cloug?i,  292 

2.  C.  conveyed  a  lot,  by  ordinary 
warranty  deed,  upon  which  was  a 
bam,  to  defendant  R.,  who  owned 
an  adjoining  lot.  R.  conveyed  the, 
lot  to  Q.,  excepting  a  strip  upon 
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which  was  about  one-third  of  the 
barn;  through  various  mesne  con- 
veyances plaintiff  acquired  title  to 
said  lot,  excepting  the  strip  so 
conveyed:  all  of  the  conveyances 
were  ordinary  warranty  deeds.  In 
an  action  against  defendant  for 
trespass  in  removing  the  bam  from 
said  lot,  it  appear^  that  R.  has 
remained  in  possession  of  the  barn 
since  her  conveyance,  and  defend- 
ants were  permitted  to  show  that 
it  was  understood  and  agreed  by 
parol  at  the  time  of  her  convey- 
ance to  G.  that  the  bam  was  re- 
served to  her,  and  that  each  of  the 
-subse<}uent  grantees,  including 
plaintiff,  was  advised  of  such 
reservation  at  the  time  of  receiving 
the  deed.  Held,  that  the  evidence 
was  improperly  received;  that  the 
barn,  not  having  been  severed  from 
the  realty,  or  made  personal  prop- 
•erty  by  any  acts  of  the  parties, 
•could  not  be  reserved  by  parol,  nor 
'Could  the  reservation  be  operative 
as  a  parol  gift,  without  violating 
the  Statute  of  Frauds;  that  plain- 
tiff acquired  title  under  his  deed 
to  so  much  of  the  barn  as  stood 
upon  his  lot;  and  so,  that  the  ac- 
tion was  maintainable.  Id. 


•STATUTE  OP  LIMITATIONS. 
See  Limitations  of  Actions. 


STOCK  BROKER. 

l^o  implication  of  authority  to  trans- 
fer corporate  stock  upon  the  books 
of  the  corporation  can  attend  a 
purchase  by  one  broker  of  another; 
as  by  the  common  custom  of  deal- 
ing each  knows  the  other  is  simply 
acting  as  agent  for  third  parties. 
Glenn  v.  Oarth.  13 


STOCKHOLDER. 

1.  As  creditors  of  an  insolvent  cor- 
poration, seeking  to  recover  of  a 
holder  of  its  stock  an  unpaid  bal- 
ance upon  the  stock,  simply  claim 
through  the  corporation,  they  have 
no  greater  right  than  belongs  to  it. 
Glenn  v.  Garth.  18 

■2,  A  person  may  be  a  holder  of  stock 
without  being  in  the  full  sense  of 


the  term  a  stockholder;  no  *"ne 
can  be  made  a  stockholder  without 
his  consent,  express  or  implied.  Id. 

3.  The  liability  of  shareholders  for 
calls  made  on  account  of  unpaid 
stock,  can  only  be  enforced  by 
action  in  the  nature  of  assumpsit 
and  necessarily  rests  upon  a 
promise  to  pay  express  or  implied; 
such  promise  must  be  proved  by 
competent  evidence.  Id. 

4.  Where,  therefore,  no  express 
promise  is  claimed  and  it  appears 
that  one  sought  to  be  charged  as  a 
shareholder  never  accepted  that 
relation,  that  it  was  put  upon  him 
by  another  without  authority  and 
against  his  will,  and  that  upon 
being  advised  thereof  he  repudi- 
ated it,  no  promise  can  be  implied 
and  he  may  not  be  held  liable.  Id, 

5.  In  an  action  brought  bv  plaintiff, 
as  trustee  for  the  benefit  of  cred- 
itors of  the  N.  E.  &  T.  Co.,  a  Vir- 
ginia corporation,  against  defend- 
ants, who  were  alleged  to  be  stock- 
holders, to  recover  an  assessment 
for  the  amount  unpaid  upon  their 
stock,  it  appeared  that  one  F.  a,jh 
plied  to  defendants,  who  were 
bankers  and  brokers  in  the  city  of 
New  York,  in  the  habit  of  purchas- 
ing and  carrying  stocks  for  custo- 
mers on  a  margin,  to  purchase  for 
him  some  of  the  stock  of  that  cor- 
poration, which  they  knew  to  be 
assessable.  In  such  transactions 
it  was  defendants'  uniform  custom 
not  to  cause  corporate  stock,  pur- 
chased by  them  as  agents  for  cus- 
tomers, to  be  transferred  to  them 
on  the  books  of  the  corporation, 
but  to  take  and  hold  stock  certifi- 
cates assigned  in  blank.  An  order 
was  given  by  defendants  to  one 
McK.,  a  broker  in  Baltimore,  to 
buy  the  stock  and  send  the  oerti fl- 
utes and  bill  to  them.  McK.  pur- 
cnased  the  stock  in  question,  and 
without  authority,  caused  it  to  be 
transferred  to  defendants  upon  the 
books  of  the  company.  Held,  that 
this  unauthorized  act,  in  the  ab- 
sence of  any  facts  constituting  an 
estoppel  or  a  ratification,  did  not 
make  the  defendants  stockholders. 

Id. 

6.  It  did  not  appear  that  either  the 
corporation  or  its  creditors  did  or 
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forbore  anything  upon  the  faith,  ^ 
or  because  of  the  appearance  of  | 
ownership  in  defendants.      Held, 
that  there  was  no  estoppel.       Id. 

7.  Also  hM,  that  conceding  the  rule 
to  be,  that  one  who  authorizes  and 
permits  a  transfer  to  himself  of 
shares  of  stock  upon  the  books  of 
a  corporation,  is,  when  the  rights 
of  corporate  creditors  are  involved, 
equitably  estopped  from  denying 
the  apparent  ow^nership,  without 
regard  to  the  (question  as  to 
whether  such  creditors  had  acted 
or  failed  to  act  in  consequence  of 
Buch  apparent  ownership;  in  order 
to  make  the  rule  applicable,  it 
must  first  be  made  to  appear  that 
defendants  either  originally  auth- 
orized or  subsequently  ratified  the 
transfer.  Id. 

S.  When  the  certificate  reached  de- 
fendants and  they  discovered  the 
mistake  made  by  McK.,  the^  im- 
mediately wrote  him  repudiating 
the  transfer,  denying  his  authority 
to  make  it  and  directing  him,  in 
order  to  correct  the  mistake,  to  sell 
and  convey  the  stock,  and  for  this 
purpose,  returned  to  him  the  stock 
certificates  with  an  assignment 
thereon  executed  in  blank;  they 
also  notified  F.  of  their  action. 
McK.  thereupon  sold  the  stock, 
but  before  it  was  transferred  on 
the  corporate  books,  the  corpora- 
tion failed  and  made  an  assignment 
to  trustees.  Held,  that  defendants' 
action  did  not  constitute  a  ratifica- 
tion; nor  did  the  fact  that  they 
paid  McE.  for  the  stock  after  re- 
ceipt of  the  certificate,  with  knowl- 
edge of  its  form,  as  McE.  was 
authorized  to  make  the  purchase, 
and  so  was  entitled  to  the  purchase- 
money,  notwithstanding  the  mis- 
take in  the  transfer;  and  that, 
therefore,  as  there  was  neither  an 
authorized  transfer  nor  a  ratifica- 
tion, there  was  no  estoppel.      Id. 

9.  Under  the  statute  of  Virginia 
'  (Code  of  I860,  chap.  57,  §  7).  an 
assignment  of  stock  appearing 
upon  the  books  of  a  corporation 
vests  the  title  in  the  assignee  "so 
far  as  may  be  necessary  to  effect 
the  purpose  of  the  sale,  pledge  or 
other  disposition  thereof,"  and  the 
statute  declares  that  ' '  a  person  in 
whose  name  shares  of  stock  stand 


on  the  books  of  the  company  shall 
be  deemed  the  owner  thereof  tis 
regards  the  company."  UM,  the 
meaning  was  that  the  books  should 
be  conclusive  against  the  company, 
not  against  one  so  appearing 
thereon  as  a  stockholder;  and  that, 
therefore,  defendants  were  not  es- 
topped by  the  books,  at  least  in 
the  absence  of  evidence  that  any 
creditor  became  such  after  the 
transfer  by  McE.,  with  knowledge 
of  the  names  of  those  appearing 
as  stockholders,  or  that  any  cred- 
itor did  or  forbore  anything  upon 
the  faith  of  defendants'  apparent 
ownership.  Id, 

10.  In  an  action  to  compel  defendant 
to  issue  to  plaintiff  a  certificate  for 
1,050  shares  of  its  capital  stock, 
these  facts  appeared:  rlaintiff,  in 
1882,  subscribed  for  2,100  shares 
of  the  stock  of  the  P.  &  N.  Y. 
R.  R.  Co.,  a  Pennsylvania  cor- 
poration, paying  ten  per  cent  of 
the  amount  of  the  stock.  In  1887, 
under  a  statute  of  Pennsylvania, 
that  company  was  merged  in  and 
consolidated  with  defendant,  an- 
other corporation  of  that  state,  it 
agreeing  that  each  stockholder  of 
the  former  company,  upon  surren- 
der of  anv  evidence  he  might  have 
by  certificate  or  otherwise  of  bis 
right  to  stock,  and,  if  he  had  none, 
then,  upon  due  demand,  should  be 
entitled  to  a  certificate  of  its  capital 
stock  in  the  proportion  of  one 
share  for  twp  of  the  former  com- 
pany. Held,  that  the  complaint 
was  properly  dismissed;  that  plain- 
tiff could  not  maintain  any  action 
against  defendant  that  it  could  not 
maintain  against  the  P.  &  N.  Y. 
R.  R.  Co. ;  and  so,  was  not  entitled 
to  a  certificate  of  full-paid  stock 
upon  which  he  had  paid  but  ten 
per  cent.  Babcock  v.  8,  d  L,  V. 
H.  i?,  a>,  420 

STREETS. 

See  Highways. 


SURROGATE'S  COURT. 

1.  In  order  to  justify  a  surrogate's 
decree  directing  the  sale  of  real  es- 
tate, of  which  an  intestate  died 
seized,  for  the  payment  of  his 
debts,  it  must  be  made  to  appear 
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"that  all  the  personal  property  of 
the  decedent  which  could  have  been 
applied  to  the  payment  of  the  de- 
cedent's debts  and  funeral  expenses 
has  been  so  applied,  or  that  the 

*  *  *  administrators  have  pro- 
ceeded with  reasonable  diligence 
in  converting  the  same  into  money 
and  applying  it  in  the  payment, 

♦  *  *  and  that  it  is  insufficient 
for  the  payment  of  the  same." 
(Code  Civ.  Pro.  §  2759,  subd.  5.) 
In  re  Kingdand  v.  Murray,       170 

2.  Accordingly  KM,  that  a  surro- 
gate's decree  directing  the  sale  of 
a  decedent's  real  estate  for  the 
payment  of  his  debts  was  error 
where  it  appeared  that  the  dece- 
dent left  sufficient  personal  prop- 
erty to  pay  his  debts  and  funeral 
expenses,  which  came  into  the 
hands  of  his  administrator,  and 
which,  in  the  exercise  of  reason- 
able diligence,  could  have  been  ap> 
plied  for  that  purpose.  Id, 

8.  A  decision  of  the  surrogate  in 
such  a  proceeding  upon  conflicting 
evidence  as  to  whether  the  admin- 
istrator exercised  due  diligence,  is 
not  conclusive,  but  is  reviewable 
at  General  Term.  (Code  ClY,  Pro 
§§  2576,  2586,  2587,)  Id. 


TAXATION, 
See  Assessment  and  Taxation, 


TAXPAYER. 

In  an  action  brought  by  plaintiff,  as 
a  taxpayer  of  a  town,  to  restrain 
defendants,  a  bridge  company  and 
the  highway  commissioners  of  the 
town,  from  further  proceeding 
under  a  contract  between  them 
for  the  erection  of  a  new  bridge 
within  the  town,  the  complaint  al- 
leged, in  substance,  the  making  of 
the  contract,  by  which  W.,  the 
commissioner,  agreed  to  pay  $9,2(X) 
for  the  erection  of  the  bridge, 
which  was  more  than  $3,000  in 
excess  of  its  value,  and  was  entered 
into  for  the  purpose  of  cheating 
and  defraudmg  the  town;  that 
pursuant  to  the  action  and  vote 
at  a  special  town  meeting  duly 
called,  application  was  made  to 
the  boai^  of  supervisors  of  the 


county  to  authorize  the  town  to 
borrow  money  for  the  purpose  <  f 
building  the  bridge;  that  said 
board  duly  passed  the  act  granting* 
the  authority  asked  for  and  ap- 
pointing commissioners  to  con 
struct  the  bridge;  that  said  com 
niissioners  duly  qualified  and 
entered  into  a  contract  with  an- 
other bridge  company  to  construct 
the  bridge  at  the  agreed  price  of 
$5,670,  which  company  had  pre- 
pared the  material  and  placed  it 
on  the  ground  to  perform  its  con- 
tract, but  that  defendants  threat- 
ened to  remove  it.  Held,  that  the 
complaint  set  forth  a  good  cau^ 
of  uction;  that  the  contract  be- 
tween defendants  was  illegal;  and 
so,  that  an  order  of  General  Term 
vacating  a  temporary  injunction 
on  the  ground  that  plaintiff  had 
not  the  legal  right  to  maintain  the 
action  was  error.  Birge  v.  Berlin 
Iron  Bridge  (Jo,  477 


TENANTS   IN   COMMON    AND 
JOINT  TENANTS. 

1.  Where  it  appears  from  the  words 
of  a  grant  or  devise  to  a  husband 
and  wife  that  the  intent  was  to 
create  a  tenancy  in  common  in  the 
grantees  or  devisees,  they  take 
and  hold  as  tenants  in  conunon. 
Miner  v.  Brown,  306 

2.  No  particular  form  of  words  is 
necessary  to  create  that  relation- 
ship; it  IS  sufficient  if  expressions 
are  used  which  cannot  be  operative 
unless  the  wife  is  admitted  to  an 
equid  present  enjoyment  of  the 
estate  with  her  husband,  and  that 
her  estate  is  not  to  be  subservient 
to  his  exclusive  control.  Id, 

3.  The  will  of  B.  gave  to  C,  his  sou, 
and  io  E.,  his  son's  wife,  the  use 
of  certain  premises  '*  for  their  use, 
benefit  ana  support  during  their 
natural  lives."  In  an  action  of 
ejectment  brought  to  recover  pos- 
sesson  of  the  premises,  in  which 
plaintiff  claimed  the  right  to  pos- 
session under  and  by  virtue  of  a 
sale  on  execution  against  C,  Iteld^ 
that  it  was  the  intent  of  the  tes- 
tator to  make  the  husband  and 
wife  tenants  in  common,  and  they 
held  in  that  capacity;  and  so,  that 
the  wife  was  entitled  to  the  po«» 
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session  and  use  of  a  moiety  of  the 
premises,  of  which  she  could  not 
be  deprived  by  any  act  or  default 
of  her  husband.  Jd, 


TITLE. 

• 

The  title  to  real  estate,  upon  the 
death  of  the  owner,  vests  immedi- 
ately in  his  heirs  and  devisees;  it 
can  be  taken  for  the  payment  of  his 
debts  only  by  virtue  of  the  statute, 
and  the  statutory  provisions  must 
be  strictly  pursued,  Jn  re  Kings- 
land  y.  Murray,  170 


TOWNS. 

1.  Under  the  act  of  1881  (Chap.  700, 
Laws  of  1881),  which  imposes  upon 
the  several  towns  of  the  state  lia- 
bility for  any  damages  to  persons 
or  property  by  reason  of  defective 
highways  in  cases  in  which  the 
highway  commissioners  would 
have  been  liable,  the  liability  of  a 
town  is  commensurate  with  that 
of  its  highway  commissioners  be- 
fore the  passage  of  said  act,  and 
while  the  duty  of  reparation  still 
rests  upon  the  commissioners  the 
civil  liability  for  injury  to  persons 
or  property  from  neglect  to  per- 
form his  duty  is  transferred  to  the 
town.  Bryant  v.  Tbim  of  Han- 
dolpk.  70 

2.  In  an  action  against  a  town  to  re- 
cover damages  for  the  death  of  B., 
plaintiffs  intestate,  alleged  to  have 
been  caused  by  the  negligent  omis- 
sion of  its  highway  commissioners 
to  put  guards  along  an  embank- 
ment constructed  oy  a  railroad 
company  whose  road  crossed  the 
highway,  to  raise  the  highway  to 
the  grade  of  the  railroad,  it  ap- 
peared that  the  top  of  the  embank- 
ment was  narrow  and  curving,  so 
that  it  was  unsafe  and  dangerous  to 
persons  traveling  with  loaded  wag- 
ons upon  the  highway,  and  that 
there  were  no  guards  or  barriers 
along  the  sides;  that  B.  was  driving 
a  loaded  wagon  along  the  highway 
and  at  a  point  where  the  traveled 
track  ran  near  the  edge  of  the  em- 
bankment it  gave  way,  the  wagcn 
was  overturned  and  B.  was  killed. 
It  was  conceded  that  defendant's 
commissioner    of   highways   had 


sufficient  funds  in  his  hands  to 
make  any  reparation  required. 
Held^  that  a  verdict  against  de- 
fendant was   properly  rendered. 

Id. 

8.  The  provision  of  the  act  ol  1869 
(g  1,  chap.  855,  Laws  of  1869)  and 
1875  (g  6,  chap.  482,  Uws  of  1875, 
amended  by  chap.  451,  Laws  of 
1885),  authorizing  towns  to  borrow 
money  for  the  purpose  of  building 
or  repairing  bridges,  did  not  affect 
the  power  of  a  town  to  raise 
money  by  immediate  taxation,  by 
vote  at  open  town  meeting  for  the 
improvement  of  its  roads  and 
bridges;  that  power  and  the  man- 
ner of  its  exercise  remained,  and 
was  limited  in  its  exercise  to  a  total 
sum  of  $1,250  and  if  over  $500  the 
vote  must  be  by  ballot.  (1  R.  S. 
502,  §  4;  chap.  274,  I^ws  of  1832; 
chap.  615,  Laws  of  1857;  chap. 
122,  Laws  of  1888,  as  amended  by 
chap.  82,  Laws  of  1885.)  Birge 
V.  Berlin  Iron  Bridge  Co.  477 

4.  The  act  of  1886  (Chap.  259,  Laws 
of  1886),  permitting  special  town 
meetings  *'  to  vote  on  the  question 
of  raising  and  appropriating  mon* 
eys  (or  the  construction  and  main- 
tenance of  any  bridge  or  bridges  " 
did  not  abolish  the  limitation  as  to 
the  amount  to  be  raised  by  imme- 
diate taxation;  it  simply  authorized 
those  sums  to  be  so  raised  which, 
prior  to  the  passage  of  the  act, 
could  only  have  been  authorized 
at  an  "open"  or  regular  town 
meeting.  Id, 

5.  A  petition  for  a  call  for  a  special 
town  meeting  recited  thai  it  was 
pursuant  to  said  act  of  1875;  the 
call  itself  stated  that  it  was  made 
"by  virtue  of  the  statutes  of  the 
state  of  New  York  in  such  ease 
made  and  provided."  Heid,  that 
the  town  meeting  so  called  had 
power  to  act  under  the  statute  of 
1875,  and,  therefore,  could  author- 
ize the  borrowing  of  money  for  the 
erection  of  a  bridge;  that  the  pro- 
vision of  said  act  limiting  that  au- 
thority to  a  special  town  meeting, 
"called  for  the  purpose,"  simply 
required  a  meeting  called  for  the 
purpose  of  considering  and  dccid- 
\n^  the  question  of  erecting  or  re- 
pairing the  bridge,  and  so,  it  was 
not  necessary  for  the  call  to  state 
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that  it  was  for  the  purpose  of  bor- 
rowing the  money.  Id, 

6.  In  an  action  brought  by  plaintifif, 
as  a  taxpayer  of  a  town,  to  restrain 
defendants,  a  bridge  company  and 
the  highway  commissioners  of  the 
town,  from  further  proceeding 
under  a  contract  between  them  for 
the  erection  of  a  new  bridge 
within  the  town,  the  complaint  aL 
leged,  in  substance,  the  making  of 
the  contract,  by  which  W.,  the 
commissioner,  agreed  to  pay 
99,200  for  the  erection  of  the 
bridge,  which  was  more  than 
$3,000  in  excess  of  its  Talue,  and 
was  entered  into  for  the  purpose  of 
cheating  and  defrauding  the  town ; 
that,  pursuant  to  the  action  and 
▼ote  at  a  special  town  meeting 
duly  called,  application  was  made 
to  the  board  of  supervisors  of  the 
county  to  authorize  the  town  to 
borrow  money  for  the  purpose  of 
l)*ii]ding  the  bridge;  tliat  said 
l>oard  duly  passed  the  act  granting 
the  authority  asked  for  and  ap- 
pointing commissioners  to  con- 
struct the  bridge;  that  said  com- 
missioners duly  qualified  and 
entered  into  a  contract  with  an- 
other bridge  company  to  construct 
the  bridge  at  the  agreed  price  of 
$5,670,  which  company  had  pre- 
pared the  material  and  placed  it 
on  the  ground  to  perform  its  con- 
tract, but  that  defendants  threat - 

'  ened  to  remove  it.  Held,  that  the 
complaint  set  forth  a  good  cause 
of  action;  that  the  contract  be- 
tween defendants  was  illegal;  and 
80,  that  an  order  of  General  Term 
vacating  a  temporary  injunction 
on  the  ground  that  plaintiff  had 
not  the  fegal  right  to  maintain  the 
action  was  error.  Id. 

7.  In  proceeding  by  mandamus  to 
compel  a  boara  of  town  canvassers 
to  reassemble  and  declare  the  result 
of  a  town  meeting,  it  appeared 
that  the  relators  were  nominated 
for  the  several  town  offices  at  an 
independent  meeting  or  caucus, 
and  were  voted  for  bv  means  of 
paster  ballots  attached  to  the  of- 
ficial ballots.  These  ballots  had 
printed  upon  them  the  name  of  the 
candidate  for  the  office  of  excise 
commissioner;  they  were  rejected 
by  the  board.  ifeW,  en-or;  that 
while,  as  excise  commissioners  are 


required  to  be  voted  for  on  a  sepa- 
rate ballot,  the  votes  cast  for  the 
candidate  for  that  office  could  not 
be  counted,  the  presence  of  his 
name  on  the  paster  ballota  did  not 
vitiate  them;  that  its  effect  was  not 
to  mark  or  identify  the  ballot 
within  the  meaning  of  the  act; 
that  the  relators  were  entitled  to 
have  said  ballots  counted  and  de- 
clared by  the  board;  and  so,  that 
a  peremptory  writ  was  properly 
ordered.    People  ex  reL  v,  S'law, 

408 

TOWN  BONDING. 

1.  Under  the  provision  of  the  Town 
Bonding  Act  of  1809  (Chap.  907. 
Laws  of  1869),  giving  to  the  judg- 
ment of  a  county  fudge  author- 
izing the  bonding  of  a  town  and 
the  record  thereof,  ''the  same 
force  and  effect  as  other  Judgments 
and  records  in  courts  or  record  in 
this  state,"  the  usual  legal  pre- 
sumption attending  adjudications 
of  courts  of  record  attach  to  such 
a  judgment,  and  the  burden  of 
proving  a  lack  of  jurisdiction  in 
the  county  judge  rests  upon  a 
party  asserting  it.  Booff  v.  Town 
of  dreentnch.  1S2 

2.  Bonds  issued  by  a  town  in  pursu- 
ance of  said  act,  behig  simply  its 
promise  to  pay,  could  not  be  sold 
by  it;  they  acquired  no  vitality  as 
securities  capable  of  a  sale  until 
they  had  obtained  a  valid  inception 
in  the  hands  of  the  first  holder, 
and  the  consideration  described  as 
paid  by  him  was  simply  a  loan  of 
the  sum  specified  to  the  town.  Id. 

8.  Comissioners  duly  appointed  pur- 
suant to  said  act  became  by  force 
of  the  judgment  of  the  county 
jud^e  the  agents  of  the  town,  au- 
thorized to  Dorrow  the  sum  speci- 
fied but  restricted  as  to  the  term  of 
credit.  Id. 

4.  Where  commissioners  appointed 
under  said  act  issued  bonds  of  the 
town  payable  in  twenty  years  in- 
stead of  for  thirty  as  required  by 
the  act,  held,  that  the  bonds  were 
void  as  such;  but  that,  as  the  com-. 
missioncrs  had  authority  to  borrow 
the  money  which  the  oonds  were 
meant  to  secure,  they  by  doing  so 
bound  the  town  to  repay  it;  and 
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It  appearing  that  the  parties,  both 
borrower  and  lender,  acted  in  good 
faith  and  with  the  intention  to 
comply  with  the  statute,  that  a 
promise  on  the  part  of  the  town 
to  repay  the  loan  at  the  time  and 
in  the  manner  prescribed  by  the 
8tatut«  would  be  implied,  and  an 
action  thereon  against  the  town 
was  maintainable.  Id. 

5.  Certain  of  the  bonds  by  their 
terms  made  parable  in  twenty 
years,  were  issuea  after  the  passage 
of  the  act  of  1871  (Chap.  925,  Laws 
of  1871),  which  requires  (g  6)  bonds 
to  be  made  payable  in  not  to  ex- 
ceed thirty  years,  and  that  not  more 
than  ten  per  cent  of  the  total  au- 
thorized debt  shall  be  made  pay- 
able in  any  one  year.  Held,  that 
said  bonds  were  valid  and  enforce- 
able. Id. 

6.  The  action  was  brought  to  recover 
and  Judgment  was  rendered  for 
the  unpaid  interest  on  the  bonds. 
An  extra  allowance  was  granted 
computed  upon  the  amount  of  the 
bonds.  Held,  error;  that  it  should 
have  been  computed  upon  the  in- 
terest recovered.  Id. 


.      TRESPASS. 

1.  Where,  in  an  action  of  trespass, 
plaintiff  shows  that  he  entered 
under  a  deed  purporting  to  convey 
a  lot  of  land,  including  the  locus 
in  quo,  and  has,  for  more  than 
thirty  years,  cleared,  improved 
and  actually  occupied  a  part  of  the 
premises,  he  thereby  establishes 
constructive  possession  of  the 
whole  lot  described  in  his  deed, 
and  such  a  possession  is  sufficient 
to  maintain  the  action  against  an 
intruder,  or  one  not  having  a  su- 
perior title,  or  a  paramount  right 
of  possession.  Amohtte  v.  Whit- 
ney. 178 

d.  In  such  an  action  it  appeared  that 
when  plaintiff  took  possession,  his 
grantor,  with  a  surveyor,  had  gone 
around  the  premises  describe  in 
his  deed  and  located  the  lines  and 
comers  according  to  such  descrip- 
tion, and  that  his  grantor  had.  at 
the  same  time,  conveyed  to  another 
adjoining  lands,  bounding  them 
upon  plaintiff's  line  and  comer; 


and  shortly  thereafter,  the  same 
surveyor,  at  the  re(]^uest  of  the 
grantee  of  the  adjoining  lands, 
had  made  a  survey  thereof  and  a 
map  of  both  lots,  which  ha^  been 
in  the  possession  of  such  grantee 
for  over  thirty  years.  The  sur- 
veyor was  dead,  but  the  correct- 
ness of  the  plotting  was  verified 
by  another  surveyor  who  had  made 
a  survey  of  the  lands  included 
therein.  Held,  that  the  map  and 
the  deed  of  the  adjoining  lands 
were  properly  received  in  evidence 
for  the  purpose  of  showing  the  ex- 
tent of  the  possession  and  of  the 
claim  of  title  of  plaintiff  and  his 
grantor.  Id. 

3.  A  map  of  land  not  an  ancient 
document,  unless  shown  to  be  cor- 
rect, or  unless  it  is  a  part  of  or 
connected  with  some  possessory 
act  or  claim  of  title  of  a  party  to 
the  controversy,  is  not  competent 
evidence  in  an  action  of  trespass. 

Id.. 

4.  Where  a  railroad  corporation  has 
unlawfully  entered  upon  land, 
under  no  claim  or  pretense  of  right, 
in  defiance  of  tiie  will  of  the 
owner,  under  no  mistake  or  mis- 
apprehension and  without  color  of 
authority,  and  thereafter  com- 
mences proceedings  to  acquire  title 
by  condemnation,  it  is  not  *Mn 
possession  of  the  property  sought 
to  be  condemned,"  within  the 
meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  (§  3879, 
added  by  chap.  95,  Laws  of  1890), 
which  empowers  the  court  in  con- 
demnation proceedings  to  author- 
ize the  plaintiff,  if  so  in  posses- 
sion, to  continue  in  possession, 
and  provides  that  the  court  may 
*' stay  all  actions  and  proceedings 
on  account  thereof,"  and  where 
such  a  case  is  presented,  the  court 
is  not  authorized  to  grant  such  a 
stay.    In  re  8t.  L.  A  A.  R.  R.  Co. 

270 

5.  A  plea  of  public  necessity  is  no 
Justification  for  a  construction  of 
said  provision  which  will  prevent 
an  owner  from  seeking  redress  for 
such  an  unlawful  entry  upon  his 
lands.  Id. 

6.  As  to  whether  the  legislature  has 
power  to  deprive  the  owner  of  his 
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legal  right  to  seek  redress  and  to 
authorize  a  railroad  company,  hav- 
ing no  title,  and  whose  entry  and 
possession  is  that  of  a  trespasser, 
to  continue  in  possession  of  lands, 
pending  condemnation  proceed- 
ings, qumre.  Id, 

7,  C.  conveyed  a  lot,  by  ordinary 
warranty  Seed,  upon  which  was  a 
barn,  to  defendant  R.  who  owned 
an  adjoining  lot.  R.  conveyed 
the  lot  to  G.,  excepting  a  strip 
upon  which  was  about  one-third 
oi  the  barn;  through  various 
mesne  conveyances  plaintifiF  ac- 
quired title  to  said  lot  excepting 
the  strip  so  conveyed;  all  of  the 
conveyances  were  ordinary  war- 
ranty deeds.  In  an  action  against 
defendant  for  trespass  in  removing 
the  bam  from  saia  lot,  it  appeared 
that  R.  has  remained  in  possession 
of  the  bam  since  her  conveyance 
and  defendants  were  permitted  to 
show  that  it  was  understood  and 
agreed  by  parol  at  the  time  of  her 
conveyance  to  G.  that  the  bam 
was  reserved  to  her  and  that  each 
of  the  subsequent  grantees,  includ- 
ing plaintiff,  was  advised  of  such 
reservation  at  the  time  of  receiving 
the  deed.  Held,  that  the  evidence 
was  improperly  received;  that  the 
bam,  not  having  been  severed  from 
the  realty,  or  made  personal  prop- 
erty by  any  acts  of  the  parties, 
could  not  be  reserved  bv  parol, 
nor  could  the  reservation  be  opera- 
tive as  a  parol  gift,  without  vio- 
lating the  Statute  of  Frauds;  that 
Slaintiff  acquired  title  under  his 
eed  to  so  much  of  the  bam  as 
stood  upjon  his  lot;  and  so,  that 
the  action  was  maintainable. 
Leonardo,  Clov>gh,\  2192 


TRIAL. 

1.  In  an  action  for  an  acoounting  for 
moneys  alleged  to  have  been  re- 
ceived in  1864  by  S.,  defendant's 
testator,  who  died  in  1880,  for  the 
use  of  plaintiff,  the  wife  of  S.,  the 
Statute  of  Limitations  was  pleaded 
as  a  defense.  The  trial  court  found 
that  the  money  in  question  was 
received  by  S.  upon  an  agreement 
with  plaintiff  that  he  should  con- 
trol and  invest  the  same  for  her 
benefit,  and  when  requested,  ac- 
count to  her  for  the  same  and  the 


increase  from  investments  thereof, 
it  appeared  that  S.  received  the 
money,  which  was  the  proceeds  of 
the  sale  of  lands  belonging  to 
plaintiff.  The  evidence  relied 
upon  to  sustain  said  finding 
consisted  of  statements  made  by 
8.  to  different  persons;  one  to 
the  attomey  at  whose  office  the 
sale  was  consummated,  to  the 
effect  that  lands  standing  in 
plaintiff's  name  and  the  avails 
thereof  when  sold  belonged  to  her, 
and  that  he  desired  she  should  have 
the  benefit  of  it  at  his  death,  if 
not  before;  the  others  were  to  the 
effect  that  his  wife  had  money 
which  he  was  using  and  inveating 
for  her.  It  appeared  that  S.,  in 
1879,  executed  to  plaintiff  a  note 
which  stated  the  consideration  to 
be  "  cash  borrowed."  She  made  a 
claim  thereon  against  the  estate, 
and  the  same  was  paid  by  the  ex- 
ecutors. She  made  no  claim  for 
the  money  in  question  until  three 
years  after  final  settlement  of  the 
executors'  accounts.  Due  notice 
to  present  claims  was  published, 
and  the  decree  on  such  settlement 
recited  that  all  parties  appeared. 
Plaintiff  was  paid  in  full  a  legacy 
given  her  by  the  will.  It  also  ap- 
peared that  about  the  time  of  the 
sale  of  the  land  two  mortgages 
were  executed  to  plaintiff,  one  oy 
one  of  the  grantees  upon  other 
land,  which  together  amouated 
nearly  to  the  purchase-money  so 
received  by  S.,  and  plaintiff  exe- 
cuted discharges  of  the  mortgages 
which  acknowledged  payment 
thereof  in  full.  BM,  that  the 
evidence  did  not  sustain  the  find- 
ing.   S/UUUm  V.  ShMim,  1 

2.  Plaintiff's  oomplahit  set  forth  the 
incorporation  of  a  plank-road  com- 
pany in  1852,  for  a  term  of  thirty 
years  and  alleged,  in  substance,  the 
expiration  of  its  charter;  that  de- 
fendants without  being  incorpo- 
rated act  as  a  oorporauon  in  the 
name  of  the  extinct  company,  ex- 
ercising jurisdiction  over  a  public 
highway,  maintaining  toll  gates 
and  collecting  toll,  etc.  Ak  in- 
junction was  asked  for  restraining 
such  action.  Defendants'  answer 
denied  that  they  were  illegally  ex- 
ercising the  franchises  of  the 
plank-road  company  and  alleged 
that   they   were   acting  as,  and 
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using  the  rights  and  franchises  of  a 
turnpike  company  duly  incorpo- 
rated in  1812.  It  was  admitted  on 
the  trial  that  before  the  action  was 
commenced  a  meeting  of  the  stock- 
holders of  the  plank-road  company 
and  of  the  turnpike  company  was 
held  and  that  persons  claiming  to 
be  stockholders  in  the  latter  com- 
pany were  elected  directors  and 
officers,  and  since  that  time  the 
road  has  been  operated  under  the 
direction  of  said  company  as  a  toll 
road.  The  existence  of  the  turn- 
pike company  was  not  limited  by 
its  charter  to  any  particular  time 
and  it  was  not  shown  to  have  been 
dissolved;  it  was  not  made  a  party. 
Held,  that  the  averment  in  the  com- 
plaint was  not  proved,  and  so,  that 
It  was  properly  dismissed,  without 
regard  to  the  question  as  to  whether 
d^endants'  organization  under  the 
charter  of  the  turnpike  company 
was  legal  or  illegal.  Fk^  y.  De- 
Orauw.  254 

Z,  It  is  within  the  discretion  of  a 
referee  to  reopen  a  case  and  to  al- 
low a  party  to  give  evidence  in 
chief,  and  so,  his  decision  thereon 
is  not  reviewable  here.  Wright  v. 
Betuent,  298 

4.  An  accident  Insurance  policy, 
issued  by  defendant,  upon  the  life 
of  W.,  provided  that  the  insur- 
ance should  not  "extend  to  or 
cover  *  •  «  suicide,  sane  o? 
insane,  »  »  •  voluntary  ex- 
posure to  unnecessary  danger," 
etc.  In  an  action  upon  the  policy 
it  appeared  that  W.,  after  cross- 
ing a  railroad  track  in  the  village 
in  which  he  lived,  in  the  evening, 
met  two  men  going  toward  the 
crossing,  to  whom  he  said:  ''  Boys, 
look  out  for  the  engine,"  and  one 
of  them  replied:  "  I'm  not  afraid; 
my  life  is  insured."  A  train  was 
at  that  time  approaching.  The 
men  passed  on  over  the  tnick.  W. 
turned  and  retraced  his  steps,  and 
when  within  a  few  feet  of  the 
crossing,  stood  still.  The  train 
was  moving  at  about  the  rate  of 
four  miles  an  hour;  the  whistle  of 
the  engine  was  blowing  and  its 
bell  ringing.  When  it  was  within 
about  twenty-five  feet  of  the  cross- 
ing W.  moved  forward,  and  went 
upon  the  track,  **  squatted  down;" 
he  was  struck  by  the  engine  and 


killed.  The  locality  was  lighted 
by  an  electric  light.  It  did  not 
appear  that  the  men  W.  met  were 
inebriated,  or  that  there  was  any 
reason  for  him  to  incur  danger  on 
thehr  behalf.  Held,  that  the  evi- 
dence disclosed  that  the  danger 
was  vohmtarily  and  unnecessarily 
incurred,  and  so,  that  defendant 
was  not  liable;  also,  that  evidence 
given  negativing  the  idea  of  a 
motive  on  the  part  of  W.  to  de- 
stroy his  life,  did  not  justify  the 
submission  of  the  case  to  the  jury. 
WiUiavM  V.  U.  6.  Mut,  Ae.  As8n. 

866 

5.  Where  the  allegations  of  a  com- 
plant  are  unproved,  not  in  some 
particular  or  particulars  only,  but 
m  its  entire  scope  and  meaning,  it 
is  not  a  case  of  variance,  but  of 
failure  of  proof,  and  no  judgment 
can  be  rendered  in  favor  of  plain- 
tifiF,  without  an  amendment  of  the 
pleading.   Be^dv.  MeQmnell.   425 

6.  Plaintiff  sought  by  his  complaint 
herein  to  recover  damages  for 
breach  of  an  alleged  contract;  he 
proved  a  contract,  void  under  the 
Statute  of  Frauds;  he  then  asked 
and  was  permitted  to  recover  for 
property  received  by  defendants 
from  plaintiff  under  the  contract. 
This  ruling  was  excepted  to  on  the 
ground  that  the  recovery  was  upon 
a  different  cause  of  action  from 
and  not  consistent  with  that  set 
forth  in  the  pleadings.  Held,  that 
the  ruling  was  error;  and  that  the 
fact  that  defendant  set  up  the 
statute  as  a  defense  to  the  cause 
of  action  pleaded  did  not  author- 
ize the  substitution  of  another 
without  amendment.  Id. 

7.  Evidence  as  to  the  value  of  the 
property  so  received,  was  intro- 
duce without  the  specific  objec- 
tion having  been  made  that  the  con- 
tract was  void  under  the  statute; 
this  objection  was  raised  after  the 
conclusion  of  the  evidence.  Held, 
that  defendants  by  omitting  to 
raise  the  objection  when  the  evi- 
dence was  offered  did  not  waive 
their  right  to  raise  the  objection 
upon  the  pleadings.  Id, 

8.  When  the  place  of  trial  of  an  ac- 
tion is  not  laid  in  the  proper 
county,  the  defendant,  under  the 
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provision  of  the  Code  of  Civil 
Procedure  (§  986),  which  requires 
a  demand  for  trial  in  the  proper 
county  to  be  served  with  or  before 
service  of  the  answer,  retains  the 
right  to  insist  that  the  trial  shall 
80  be  had  until  he  has  finally  de- 
fined the  issues  to  be  tried,  and, 
therefore,  when  he  avails  himself 
of  the  right  to  serve  an  amended 
answer,  a  demand  that  the  trial  be 
had  in  the  proper  county  served 
with  the  amended  answer  is  suffi- 
cient. Penniman  v,  Fuller  dk 
Warren  Go,  442 

9.  Defendant,  an  assessment  insur- 
ance company,  issued  a  policy 
upon  the  life  of  P.  It  was  pro- 
vided therein  that  a  failure  to 
comply  with  the  rules  of  the  asso- 
ciation as  to  payment  of  assess- 
ments would  render  the  policy 
void.  P.  failed  to  pay  an  assess- 
ment, and  for  the  purpose  of  be- 
ing reinstated  as  a  member  as  au- 
thorized by  the  rules,  executed  a 
certificate  to  the  effect  that  he  was 
in  fl^ood  health  at  the  time.  P. 
died  within  a  month  thereafter. 
In  an  action  upon  the  policy  de- 
fendant, for  the  purpose  of  prov- 
ing the  falsity  of  the  certificate, 
of&red  to  prove  by  a  physician 
that  he  attended  upon  P.  as  a  pa- 
tient during  his  last  illness,  and 
that  he  was  sick,  and  also  the  date 
when  he  was  first  consulted.  This 
was  objected  to  and  excluded,  but 
not  on  the  ground  that  the  testi- 
mony was  incompetent  under  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  834),  prohibiting  the  dis- 
closure by  a  physician  of  informa- 
tion acquired  professionally.  Held, 
error.  Fatten  v,  CT,  L.  4b  Ac,  Ins. 
Astm.  450 

10.  In  an  action  to  set  aside  a  deed 
on  the  ground  that  the  grantor 
was,  at  the  time  of  its  execution, 
fion  compos  mentis,  several  persons 
were  made  defendants  who  were 
interested  as  subsequent  grantees, 
holding  portions  of  the  premises 
in  question  under  separate  deeds. 
Held,  that  a  refusal  of  the  court  to 
postpone  the  trial  of  the  issues 
joined  between  plaintiff  and  one 
of  the  defendants  until  the  others 
had  been  served  and  their  time  to 
plead  had  expired  was  not  error; 
tiiat  it  was  a  matter  within  the 


discretion  of  the  trial  court.    Paine 
V.  Aldrich.  544 

11,  It  seems  the  court  has  no  power 
on  trial  of  an  action,  against  de- 
fendants' objection,  to  so  amend 
the  complaint  as  to  make  an  entire 
change  of  the  cause  of  action. 
Dexter  v.  Irtns,  551 

12.  The  complaint  herein  set  forth 
an  agreement  between  the  parties, 
by  which  it  was  stipulated  that 
plaintiff  stiould  enter  into  the 
service  of  defendants  as  salesman 
for  a  year  at  a  specified  salarv, 
payable  monthly;  that  plaintiff 
performed  the  contract,  but  that 
defendants  refused  to  pay  his 
salary  for  certain  months  specified, 
beginning  with  June.  Defend- 
ants'  answer  admitted  the  con- 
tract, but  alleged  that  plaintiff, 
for  about  three  months  prior  to 
May  twenty-eightli,  disregarded 
and  neglected  to  perform  the  con- 
tract and  defendants*  directions, 
by  reason  of  which  they,  on  that 
day,  notified  him  of  his  breach  of 
the  agreement,  and  that  "there- 
after no  service  whatever  has  been 
rendered  by  him."  Upon  the  trial 
certain  letters,  written  to  plaintiff 
by  defendants,  ^ere  offered  in  evi- 
dence by  plaintiff,  which  tended 
to  show  that  both  parties  continued 
to  act  under  the  contract  after  Majr 
twenty-eighth,  and  that  plaintiir 
had  not  abandoned  it.  Some  of 
these  letters  contained  complaints 
as  to  the  manner  in  which  plaintiff 
performed  his  duties,  but  con- 
tained no  notice  of  his  discharge 
or  of  defendants'  intention  to  ter- 
minate the  contract.  Defendants' 
counsel  objected  to  one  of  these 
letters  on  the  ground  that  the  ac- 
tion was  to  recover  wages,  and  the 
letter  tended  to  show  a  discharge; 
to  this  the  court  replied  that  ne 
thought  the  criticism  correct,  but 
**  will  allow  you  to  amend."  The 
letter  was  received  and  said  ooon- 
sel  objected.  Plaintiff  did  not  in- 
dicate that  he  desired  or  accepted 
the  privilege  of  amending,  and  no 
amendment  was  actuaw  made. 
Held,  that  the  letter  was  aamissible 
under  the  pleadings  as  they  were, 
which  simply  raisra  an  issue  as  to 
plaintiff's  abandonment  of  his  con- 
tract, and  although  it  contained 
expressions   which    would    have 
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made  it  competent  evidence  had 
the  issue  been  as  to  a  discharge,  so 
long  as  it  was  not  used  for  that 
purpose  it  was  competent;  and 
that  no  amendment  of  the  com- 
plaint was  required  or  could  be 
considered  as  made.  Id. 

13.  Plaintiff  made  out  a  case  entitling 
him  to  recover  on  the  issues  pre- 
sented. Dafendants  moved  for  a 
nonsuit.  Plaintiff's  counsel  there- 
upon moved  that  the  complaint  be 
amended  so  as  to  conform  to  the 
proof.  This  motion  was  granted. 
The  court  then  denied  the  motion 
to  dismiss,  stating  that  if  the  Jury 
found  plaintiff  was  ready  to  ren- 
der the  services  he  was  ien titled  to 
recover  therefor,  although  at  times 
they  did  not  give  him  work,  but 
suffered  him  to  remain  idle,  "as 
there  is  no  question  of  discharge 
raised  by  the  pleading,"  and  m 
summing  up  the  court  stated  that 
plaintiff  did  not  setup  a  discharge 
and  claim  damages,  but  claimed 
his  salary  while  acting  as  defend- 
ants' agent.  Held,  that  there  was 
no  amendment  understood  or  in- 
tended by  the  court  changing  the 
cause  of  action,  or  authorizing  a 
recovery  of  damages  based  upon  a 
discharge  or  .termination  of  the 
contract,  or  for  other  cause  except 
for  the  salary..  Id, 

14.  Where  one  party  to  an  action 
seeks  to  recover  for  services  and 
sets  up  a  special  agreement  as  to 
the  sum  to  be  paid  therefor,  which 
is  controverted  by  the  other,  who 
also  alleges  a  special  agreement, 
and  the  testimony  is  conflicting 
upon  this  issue,  it  is  proper  for 
either  party  to  prove  the  value  of 
the  services,  both  as  bearing  upon 
the  issue  raised  and  the  probability 
that  one  or  the  other  agreement 
was  made,  and  because,  in  order 
to  settle  the  controversy,  the  Jury 
or  trial  court  maj  find  that  the 
minds  of  the  parties  did  not  meet 
upon  any  special  agreement. 
Barney  v.  FuUer.  605 

15.  In  an  action  for  an  accounting 
between  parties  engaged  in  a  Joint 
enterprise,  defendants  claimed  on 
trial  an  amount  to  be  due  to  them 
on  an  individual  account  between 
them  and  plaintiff,  not  connected 
with  the  joint  enterprise,  and  some 


evidence  was  given  thereon  inci- 
dentally, but  not  with  a  view  of 
asserting  it  by  way  of  defense. 
The  matter  was  not  pleaded  as  a 
counter-claim,  and  no  mention  was 
made  thereof  in  the  answer.  The 
referee  refused  to  make  any  find- 
ings in  regard  thereto.  Meld,  no 
error.     Turner  v.  Weston,  650 


Wlten    plaintiff    amgns    the 


cause  of  action  after  suit  brought,  if 
defendant  desires  assignee  to  be  brought 
in,  tfve  matter  s/tould  be  presented  by 
motion  or  supplemental  pleading,  not 
on  trial.  In  case  defendant  did  not 
know  of  transfer  until  disclosed  on 
trial,  ?ie  should  move  to  liave  trial  sus- 
pended until  necessary  steps  could  be 
taken  to  bring  the  assignee  in. 
See  McQean  v.  M.  E,  R.  R.  Go.    9 

See  Criminal  Trial. 


TRUSTS  AND  TRUSTEES. 

1.  A  new  trustee  will  not  be  ap- 
pointed in  place  of  one  deceased 
where  it  clearly  appears  that  the 
trust  or  power  in  trust  is  void. 
In  re  Christie.  473 

2.  B.,  by  his  will,  gave  his  wife  one- 
third  of  all  his  real  and  personal 
estate  and  divided  the  residue 
among  his  eight  children  and  one 
grandson,  and  provided  that  their 
shares  should  be  paid  to  them 
within  one  year  after  the  youngest 
child  should  become  of  age;  five 
of  the  children  were  at  the  time  of 
the  testator's  death  minors.  The 
will  gave  to  the  wife,  as  executrix, 
a  discretionary  power  of  sale,  but 
expressly  directed  that  it  should 
not  be  exercised  until  the  majority 
of  his  youngest  child.  The  widow 
qualified,  and  after  having  acted 
as  executrix  and  trustee  under  the 
will  for  several  ^ears  died.  Held, 
that  the  power  in  trust  was  void, 
and  that  an  application  for  the 
appointment  of  a  new  trustee  was 
properly  denied.  Id. 

3.  While  a  valid  testamentary  trust 
may  be  relieved  from  the  peril  of 
some  unlawful  incident  or  limita- 
tion by  disregarding  it,  this  can 
onlv  be  done  where  the  vicious  pro- 
vision is  clearly  separable  from  the 
valid  devise  or  trust  and  may  be 
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disregarded  without  maiming  the 
geneml  irame  of  the  will  or  the 
testator's  substantial  and  dominant 
purpose.  Id. 

TURNPIKE  COMPANIES. 
See  Plank-boad  Comfanibs. 

VENDOR  AND  PURCHASER. 

1.  A  purchaser  at  a  partition  sale  is 
entitled  to  demand  a  marketable 
title,  i.  e.,  one  free  from  a  reason- 
able doubt  as  to  its  validity.  If 
an  essential  act  has  been  omitted 
or  unseasonably  taken  in  the  ac- 
tion which  may  render  the  judg- 
ment ineffectual  as  to  any  of  the 
parties  in  interest,  it  is  the  duty 
of  plaintiff  to  take  the  proper  steps 
for  curing  the  defects  before  he 
can  be  hetuxl  upon  a  motion  to  com- 
pel the  purchaser  to  complete  his 
purchase.     Crouter  v.  Ctvuter,  55 

8.  Representations  of  a  vendor  as  to 
extrinsic  facts  affecting  the  qualitv 
or  value  of  the  thing  sold,  which 
are  peculiarly  within  his  knowl- 
edge, may  be  relied  upon  by  the 
purchaser,  and  if  the  representa- 
tions are  false  and  he  is  misled 
thereby  to  his  injury,  he  may 
maintain  an  action  for  damages. 
Bchumaker  v.  McUher.  690 

8.  It  $eems  an  action  may  not  be  sus- 
tained upon  proof  of  false  repre- 
sentations as  to  facts  n6t  peculiarly 
within  the  vendor's  knowledge, 
and  as  to  which  the  vendee  had 
the  means  available  of  ascertain- 
ing the  truth  by  the  exoercise  of 
ordinary  intelligence.  Id. 

4.  In  an  action  for  deceit,  it  ap- 
peared that,  upon  an  exchange  of 
farms  between  the  parties,  defend- 
ant alleged  that  his  farm  was  the 
best  stock  farm  in  the  county,  and 
falsely  represented  that  he  was 
keeping  thereon  sixteen  blooded 
horses  and  brood  mares  and  one 
hundred  head  of  cattle;  that  plain- 
tiff made  the  exchange  in  reliance 
thereon.  Held,  the  evidence  justi- 
fied a  verdict  for  plaintiff.         Id. 

6.  It  appeared  that  plaintiff's  hus- 
band  went  twice  to  defendants*! 


'  farm  to  examine  it;  he  testified 
that  the  first  time  he  was  hurried 
away  by  defendants'  lawyer  before 
he  hisul  time  to  make  an  examina- 
tion as  to  the  stock,  and  that  the 
second  time  it  was  so  cold  and 
stormy  as  in  his  state  of  health  to 
prevent  an  examination,  and  that 
he  told  defendants  when  the  ex- 
change was  made  that  his  wife,  in 
making  it,  relied  entirely  upon 
their  representations.  Held,  that 
conceding  more  was  required  of 
plaintiff  than  a  reliance  upon 
defendants'  statements,  sufficient 
was  shown  to  justify  the  submis- 
sion of  the  question  to  the  jury. 

Id. 
See  Sales. 


VILLAGE. 

1.  A  provision  in  the  charter  of  a 
village,  giving  to  its  assessors  the 
same  powers,  within  their  village, 
as  those  exercised  by  town  assess- 
ors, does  not  clothe  the  village 
assessors  with  powers  given  to 
town  assessors  by  a  special  law, 
relating  to  one  species  of  uersonal 
property,  the  provisions  of  which, 
as  to  the  manner  of  making  the 
assessment  and  collecting  the 
tax,  are  not  applicable  to  taxa- 
tion in  villages,  and  are  incap- 
able of  bein^  carried  out  in  village 
taxation  without  amendment  of 
the  charter.  Bfople  ex  rel,  v.  Wil- 
lie. 383 

2.  The  same  rule  applies  to  the  simi- 
lar provision  in  the  general  act  for 
the  incorporation  of  villages. 
(§  18,  chap.  291,  Laws  of  1870,  as 
amended  by  chap.  90,  Laws  of 
1883;  see  also  chap.  308,  Laws  of 
1884.)  Id. 

See  Bath  (Village  op). 
Cambridge  (Village  of). 


WAIVER 

1.  A  policy  of  fire  insurance  was 
issued  by  K.,  an  agent  of  defend- 
ant, having  power  to  countersign 
and  issue  policies  furnished  In 
blank  by  the  company;  it  was  in 
its  form  "a  standard  policy,"  as 
provided  for  by  the  act  oi  1886 
(Chap.  488,  Laws  of  1886);  it  con- 
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tained  a  provision  that  no  agent 
of  the  company  should  have  power 
to  waive  any  condition  or  pro- 
vision embraced  in  the  printed  and 
authorized  policy.  It  appeared 
that  after  the  policy  was  issued 
plaintiff  mortgaged  the  property, 
and  K.,  at  his  request,  delivered 
the  policv  to  the  mortgagee,  with 
a  clause  mdorsed  thereon  making 
a  loss  payable  to  him.  A  fore- 
closure was  commenced  before  the 
fire.  Of  this  the  company  had  no 
notice.  Before  the  foreclosure  was 
commenced  K.  ceased  to  act  as 
defendant's  agent.  The  trial  court 
refused  to  admit  proof  offered  by 
plaintiff  that  K.  knew  of  the  com- 
mencement of  the  foreclosure  pro- 
ceedings, and  assured  plaintiff  at 
the  time  that  no  harm  could  come 
to  him  therefrom.  Held,  no  error. 
Qainlan  v.  P.  W,  Ins,  Co.  856 

2.  No  notice  of  loss  was  served  by 
plaintiff  and  proofs  of  loss  were 
not  served  by  him  until  seven 
months  after  the  fire;  these  the 
companv  refused  to  accept  and 
retumea.  It  appeared  that  K., 
thirty-three  days  after  the  fire, 
wrote  defendant,  calling  attention 
to  the  policy  and  that  a  loss  had 
occurred.  Defendant  replied  that 
the  matter  "had  our  attention." 
Plaintiff  testified  that  about  a 
month  after  the  fire  K.  advised 
him  that  he  had  written  defend- 
ant and  it  informed  him  it  was 
paying  attention  to  the  matter; 
that  K.  said  "it  would  be  all  right, 
that  he  could  collect  it,"  and  that 
he  need  take  no  further  steps  in 
the  matter.  Held,  that  the  non- 
performance of  the  conditions  of 
the  policv  invalidated  it;  that  con- 
ceding plaintiff  did  not  know  that 
K.'s  agencv  had  terminated  and 
assuming  the>  company  was  bound 
by  its  acts  the  same  as  if  there  had 
been  no  change,  as  by  the  policy 
he  had  no  power  to  waive  the  con- 
ditions* his  acts  did  not  constitute 
a  waiver;  that  plaintiff  was  bound 
to  take  notice  of  the  conditions, 
and  the  fact  that  he  did  not  read 
the  policy  or  know  of  said  condi- 
tions were  immaterial;  and  that, 
therefore,  plaintiff  was  properly 
nonsuited.  Id. 


When  acceptance  of  a  lease,  a 


waiver   of  claim   of  t?ie   lessee,  for 


improfiements  put  by  him  upon  the 
demised  premises. 
See  Bohn  v.  Haich.  64 


WARRANTY. 

Defendant,  a  commission  merchant, 
sold  to  plaintiff  certain  wines,  then 
on  the  dock  open  to  inspection. 
The  contract  oi  sale  provided  that 
the  wines  were  "  all  to  be  in  good 
merchantable  order  ♦  ♦  •  to 
be  approved  by  buyer  within  three 
days  after  delivery."  In  an  action 
upon  a  note  given  for  part  of  the 
purchase-price,  the  defense  was 
that  about  three  months  after  the 
sale  the  wine  was  discovered  by 
chemical  analysis  to  be  imperfect 
and  unsound;  this  analysis  could 
have  been  made  before  acceptance. 
Held,  that  the  acceptance  and  re- 
tention of  the  goods,  in  the  ab- 
sence of  any  claim  of  fraud,  con- 
cluded the  defendant;  that  there 
was  no  warranty  which  survived 
the  time  for  approval  allowed  by 
the  contract.    UentiUi  v.  Starace. 

140 


WATER-WORKS   COMPANIES. 

Where,  prior  to  May  1,  1891,  the 
trustees  of  several  water-works 
companies  had  entered  into  an 
agreement  for  consolidation,  as  au- 
thorized by  the  act  of  1867  (Chap. 
960,  Laws  of  1867,  amended  by 
chap.  ^4.  Laws  of  1877),  and  had 
called  a  meeting  of  stockholders 
to  ratify  the  agreement,  and  served 
and  began  the  publication  of  the 
requir^  notices,  held,  that  the  re- 
peal of  said  act  by  **  The  General 
Corporation  Law"  (Chap.  568, 
Laws  of  1890)  did  not  affect  the 
proceeding;  that  it  represented  a 
right  accruing  or  in  process  of  en- 
forcement, and  so  was  preserved 
from  the  effect  of  the  repeal  by  the 
saving  clause  in  said  law  (§  24), 
which  declares  that  such  repeal 
shall  not  affect  or  impair  any  act 
done  or  right  accruing  or  acquired 
before  that  date,  but  that  the  same 
mav  be  asserted  or  enforced  as  f  ull  v 
and  to  the  same  extent  as  if  such 
law  had  not  been  repealed.  Oanh- 
eron  v.   N.   T.  d:  Mt.   V,  W.  Co. 
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WILLS. 

1.  The  same  rule  applies  to  ivills  of 
personal  property  as  is  given  in 
regard  to  realty  by  the  provision 
of  the  Statute  of  Powers  (1  R.  S. 
787,  S  1^),  which  provides  that 
'Manas  embraced  in  a  power  to 
devise  shall  pass  by  a  will  pur- 
porting to  convey  all  the  real  I 
propertv  of  the  testator,  unless  the  • 
mtent  that  the  will  shall  not  oper- 
ate as  an  execution  of  the  power 
shall  appear  expressly  or  by  neces- 
sary implication."  JV.  Y.  L.  Im. 
db  Ti'U8t  Oo,  V.  LieingsUm,         1^ 

2.  C.  executed  to  plaintiff  a  deed  of 
trust  of  real  and  personal  prop- 
erty, with  directions  to  pay  to  him 
the  rents  and  income  during  his 
life,  and  upon  his  death  to  convey 
the  property  to  such  persons  and 
in  such  shares  "  as  shall  be  des- 
ignated and  appointed"  by  his 
last  will,  and  in  default  of  such 
appointment,  to  heirs  at  law  and 
next  of  kin.  By  his  will,  after 
giving  a  legacy,  C.  gave  all  the 
residue  of  his  estate,  real  or  per- 
sonal, which  he  owned  or  was  "  in 
any  manner  entitled  to,"  to  L. 
BM,  that  this  was  a  good  execu- 
tion of  the  power  of  appoint- 
ment, and  so,  that  L.  was  entitled 
to  the  trust  estate.  Id. 

8.  The  will  of  B.  gave  to  C,  his 
son,  and  to  E.,  his  son's  wife,  the 
use  of  certain  premises,  **  for  their 
use,  benefit  and  support  during 
their  natural  lives."  In  an  action 
of  ejectment  brought  to  recover 
possession  of  the  premises,  in 
which  plaintiff  claimed  the  right 
to  possession  under  and  by  virtue 
of  a  sale  on  execution  against  C, 
held,  that  it  was  the  intent  of  the 
testator  to  make  the  husband  and 
wife  tenants  in  common,  and  they 
held  in  that  capacity;  and  so,  that 
the  wife  was  entitled  to  the  pos- 
session and  use  ot  a  moiety  of  the 
§  remises,  of  which  she  could  not  be 
eprived  by  any  act  or  default  of 
her  husband.      Miner  v.   Brown. 

308 

4.  While  circumstances  surrounding 
the  testator  at  the  time  of  making 
a  will  mav,  where  the  language 
of  the  will  is  of  doubtful  import, 
be  proved  for  the  purpose  of  arriv- 


ing at  the  testator's  intent,  the 
intent  then  existing  when  ascer- 
tained must  have  effect,  and  may 
not  be  varied  by  after-occurring 
events,  and  so.  circumstances  oc- 
curring after  the  execution  of  the 
will,  and  which  could  not  have 
been  within  the  contemplation  of 
the  testator  at  that  time,  may  not 
be  availed  of  as  showing  a  differ- 
ent intent.    Morris  v.  ikckly,    456' 

5.  The  will  of  G.,  after  providing- 
for  the  payment  of  debts,  etc., 

fave  two  legacies  amounting  to 
2,000;  one  of  $1,800  to  plaintiff, 
her  sister,  in  whose  family  she 
resided;  her  residuary  estate  she 
mve  to  beneficiaries  named.  At 
the  time  the  will  was  made  6. 
owned  no  real  estate,  but  had  per- 
sonal property  of  the  value  of  al>out 
$2,500.  A  year  after  she  pur- 
chased of  plaintiff  and  her  husband 
certain  real  estate,  for  which  she 
paid  $2,000,  and,  thereafter  and  at 
the  time  of  her  death,  her  personal 
property  amounted  to  but  about 
$500.  ,  Hdd,  that  plaintiff's  legacy 
was  not  chargeable  upon  the  real 
estate.  Id. 

6.  B.,  by  his  will,  gave  his  wife  one- 
third  of  all  his  real  and  personal 
estate  and  divided  the  residue 
among  his  eight  children  and  one 
grandson,  and  provided  that  their 
shares  should  be  paid  to  them 
within  one  year  after  the  youngest 
child  should  become  of  age;  five 
of  the  children  were  at  the  time  of 
the  testator's  death  minors.  The 
will  gave  to  his  wife,  as  executrix, 
a  discretionary  power  of  sale,  but 
expressly  directed  that  it  should 
not  be  exercised  until  themajortly 
of  bis  voungest  child.  The  widow 
qualified,  and  after  having  acted 
as  executrix  and  trustee  under  the 
will  for  several  years  died.  Held, 
that  the  power  In  trust  was  void. 
In  re  Christie,  478 

7.  While  a  valid  testamentary  trust 
may  be  relieved  from  the  peril  of 
some  unlawful  incident  or  limita- 
tion by  disregarding  it,  this  can 
only  be  done  where  the  vicious 
provision  is  clearly  separable  from 
the  valid  devise  or  trust,  and 
may  be  disregarded  without  maim- 
ing the  general  frame  of  the  will 
or  the  testator's  substantial  and 
dominant  purpose.  Id, 


INDEX. 


795. 


8.  Whether  words  in  a  will  attached 
to  a  gift,  explaining  the  design  of 
the  testator  m  respect  to  its  use  or 
disposition,  constitute  a  limitation, 
or  are  to  be  regarded  as  advisoiy 
or  recommendatory  only,  depenas 
upon  the  intention  of  the  testator 
as  ascertained  from  a  consideration 
of  all  the  provisions  of  the  will 
bearini;  upon  the  subject.  Hiker 
V.  Leo,  519 

WOMEN. 

See  Divorce. 

Husband  and  Wife, 
Married  Women. 


YONKERS  (CITY  OF). 

The  complaint  herein  alleged  a  con- 
veyance by  plaintiff  to  defendant, 
the  city  of  Yonkers,  of  certain 
premises  therein  described,  "with 
the  exception  and  reservation  and 
upon  the  express  condition  "  that 
a  strip  thereof,  of  a  width  speci- 
fied, extending  along  a  street  of 
the  citv  should  forever  remain  a 
part  of  said  street,  and  that  the 
residue  of  the  land  conveyed  should 
forever  remain  public  and  open  as 
a  public  highway,  and  ttaX  no 
building  shall  be  erected  or  per- 
mitted upon  said  premises.  It  was 
further  alleged  that  the  city  has 


permitted  and  still  permits  a  house 
to  stand  on  the  premises  after  full 
knowledge' and  notice  of  the  en- 
croachment; that  a  previous  ac- 
tion had  been  commenced  bv  plain- 
tiff against  the  same  defendants  to 
enforce  u  forfeiture,  upon  the  trial? 
of  which  all  the  facts  here  alleged 
were  found  to  be  true,  except  notice 
to  or  knowledge  of  the  city;  that 
judgment  therein  was  rendered 
for  plaintiff,  which  was  reversed 
on  appeal  by  the  General  Term 
upon  the  law  and  not  the  facts,, 
and  that  on  appeal  to  this  court 
the  order  of  reversal  was  affirmed 
upon  the  ground  that  the  city  had 
no  notice  of  the  encroachment 
complained  of;  that  upon  trial  of 
the  former  action  the  city  defended 
through  the  city  attorney,  and  so 
acquired  full  knowledge  of  the  en- 
croachment, but,  nevertheless,  per- 
mitted it  to  continue.  Defendants 
demurred  on  the  ground  that  the 
complaint  disclosed  the  existence 
of  a  prior  Judgment,  which  is  a 
bar  to  a  recovery  herein.  Held^ 
untenable;  that  assuming  judg- 
ment absolute  was  ordered  and  was 
entered  in  the  former  action,  the 
complaint  herein  sets  up  a  cause 
of  action  accruing  after  the  former 
Judgment;  and  so,  that  a  recovery 
woiud  not  be  inconsistent  with  the 
former  Judgment.  Boee  v.  Baw- 
ky,  815 
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legal  right  to  seek  redress  and  to 
authorize  a  railroad  company,  hav- 
ing no  title,  and  whose  entry  and 
possession  is  that  of  a  trespasser, 
to  continue  in  possession  of  lands, 
pending  condemnation  proceed- 
ings, qucere.  Id. 

7.  C.  conveyed  a  lot,  by  ordinary 
warranty  deed,  upon  which  was  a 
bam,  to  defendant  R.  who  owned 
an  adjoining  lot.  R.  conveyed 
the  lot  to  G.,  excepting  a  strip 
upon  which  was  about  one-third 
of  the  barn;  through  various 
mesne  conveyances  plaintiff  ac- 
quired title  to  said  lot  excepting 
the  strip  so  conveyed;  all  of  the 
conveyances  were  ordinary  war- 
ranty deeds.  In  an  action  against 
defendant  for  trespass  in  removing 
the  bam  from  saia  lot,  it  appeared 
that  R.  has  remained  in  possession 
of  the  bam  since  her  conveyance 
and  defendants  were  permitted  to 
show  that  it  was  understood  and 
agreed  by  parol  at  the  time  of  her 
conveyance  to  G.  that  the  bam 
was  reserved  to  her  and  that  each 
of  the  subsequent  grantees,  includ- 
ing plaintiff,  was  advised  of  such 
reservation  at  the  time  of  receiving 
the  deed.  HM,  that  the  evidence 
was  improperly  received;  that  the 
bam,  not  having  been  severed  from 
the  realty,  or  made  personal  prop- 
erty by  any  acts  of  the  parties, 
could  not  be  reserved  bv  parol, 
nor  could  the  reservation  beoperar 
tive  as  a  parol  gift,  without  vio- 
lating the  Statute  of  Frauds;  that 
Slaintiff  acquired  title  under  his 
eed  to  so  much  of  the  bam  as 
stood  upon  his  lot;  and  so,  that 
the  action  was  maintainable. 
Leonardo,  Clough.\  292 


TRIAL. 

1.  In  an  action  for  an  accounting  for 
monevs  alleged  to  have  been  re- 
ceived in  1864  bv  S.,  defendant's 
testator,  who  died  in  1880,  for  the 
use  of  plaintiff,  the  wife  of  S.,  the 
Statute  of  Limitations  was  pleaded 
as  a  defense.  The  trial  court  found 
that  the  money  in  question  was 
received  by  8.  upon  an  agreement 
with  plaintiff  that  he  should  con- 
trol and  invest  the  same  for  her 
benefit,  and  when  requested,  ac- 
count to  her  for  the  same  and  the 


increase  from  investments  thereof, 
it  appeared  that  S.  received  the 
money,  which  was  the  proceeds  of 
the  sale  of   lands  belonging   to 
plaintiff.      The    evidence    relied 
upon     to    sustain    said    finding 
consisted  of  statements  made  by 
S.  to  different   persons;    one  to 
the  attorney  at  whose  ofiSce  the 
sale  was   consummated,    to    the 
effect    that    lands    standing    in 
plaintiff's  name   and    the   avails 
thereof  when  sold  belonged  to  her, 
and  that  he  desired  she  should  have 
the  benefit  of  it  at  his  death,  if 
not  before;  the  others  were  to  the 
effect  tliat  his  wife  had   money 
which  he  was  using  and  investing 
for  her.    It  appeaired  that  S.,  in 
1879,  executed  to  plaintiff  a  note 
which  stated  the  consideration  to 
be  "  cash  borrowed."    She  made  a 
claim  thereon  against  the  estate, 
and  the  same  was  paid  by  the  ex- 
ecutors.   She  made  no  claim  for 
the  money  in  question  until  three 
years  after  final  settlement  of  the 
executors'  accounts.    Due  notice 
to  present  claims  was  published, 
and  the  decree  on  such  settlement 
recited  that  a\\  parties  appeared. 
Plaintiff  was  paid  in  full  a  legacy 
given  her  by  tne  will.    It  also  ap- 
peared that  about  the  time  of  the 
sale  of  the  land  two  mortgages 
were  executed  to  plaintiff,  one  dj 
one  of  the  grantees  upon  other 
land,  which   together  amooated 
nearly  to  the  purchase-nAoney  so 
received  by  S.,  and  plaintiff  exe- 
cuted discharges  of  the  mortgages 
which     acknowledged     payment 
thereof  m  full.      BMy  that  the 
evidence  did  not  sustain  the  find- 
ing.   SliMon  V.  Sheldon,  1 

2.  Plaintiifs  complaint  set  forth  the 
incorporation  ox  a  plank-road  com- 
pany in  1852,  for  a  term  of  thirty 
years  and  alleged,  in  substance,  the 
expiration  of  its  charter;  that  de- 
fendants without  beinff  incorpo- 
rated act  as  a  corporanon  in  Uie 
name  of  the  extinct  company,  ex- 
ercising jurisdiction  over  a  public 
highway,  maintaining  toll  g^tes 
and  collecting  toll,  etc.  An  in- 
junction was  asked  for  restraining 
such  action.  Defendants'  answer 
denied  that  they  were  illegally  ex- 
ercising the  franchises  of  the 
plank-road  company  and  allei^ed 
that   they   were   acting  as,    and 
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using  the  rights  and  franchises  of  a 
turnpike  company  duly  incorpo- 
rated in  1812.  It  was  admitted  on 
the  trial  that  before  the  action  was 
commenced  a  meeting  of  the  stock- 
holders of  the  plank-road  company 
and  of  the  turnpike  company  was 
held  and  that  persons  claiming  to 
be  stockholders  in  the  latter  com- 
pany were  elected  directors  and 
officers,  and  since  that  time  the 
road  has  been  operated  under  the 
direction  of  said  company  as  a  toll 
road.  The  existence  of  the  turn- 
pike company  was  not  limited  by 
Its  charter  to  any  particular  time 
and  it  was  not  shown  to  have  been 
dissolved;  it  was  not  made  a  party. 
Held,  that  the  averment  in  the  com- 
plaint was  not  proved,  and  so,  that 
It  was  properly  dismissed,  without 
regard  to  the  question  as  to  whether 
dQiendants'  organization  under  the 
charter  of  the  turnpike  company 
was  legal  or  illegal.  People  v.  Ik- 
Orauw,  254 

S.  It  is  within  the  discretion  of  a 
referee  to  reopen  a  case  and  to  al- 
low a  party  to  give  evidence  in 
chief,  and  so,  his  decision  thereon 
is  not  reviewable  here.  Wright  v. 
Beiisens.  298 

4.  An  accident  insurance  policy, 
issued  by  defendant,  upon  the  life 
of  W.,  provided  that  the  insur- 
ance should  not  "extend  to  or 
cover  *  «  ♦  suicide,  sane  or 
insane,  *  *  *  voluntary  ex- 
posure to  unnecessary  danger," 
etc.  In  an  action  upon  the  policy 
it  appeared  that  W.,  after  cross- 
ing a  railroad  track  in  the  village 
in  which  he  lived,  in  the  evening, 
met  two  men  going  toward  the 
crossing,  to  whom  he  said:  "  Boys, 
look  out  for  the  engine,'"  and  one 
of  them  replied:  "I'm  not  afraid; 
my  life  is  insured."  A  train  was 
at  that  time  approaching.  The 
men  passed  on  over  the  track.  W. 
turncKi  and  retraced  his  steps,  and 
when  within  a  few  feet  of  the 
crossing,  stood  still.  The  train 
was  moving  at  about  the  rate  of 
four  miles  an  hour;  the  whistle  of 
the  engine  was  blowing  and  its 
bell  ringing.  When  it  was  within 
about  twenty-five  feet  of  the  cross- 
ing W.  moved  forward,  and  went 
upon  the  track,  "  squatted  down;" 
he  was  struck  by  the  engine  and 


killed.  The  locality  was  lighted 
by  an  electric  light.  It  did  not 
appear  that  the  men  W.  met  were 
inebriated,  or  that  there  was  any 
reason  for  him  to  incur  danger  on 
their  behalf.  Held,  that  the  evi- 
dence  disclosed  that  the  danger 
was  voluntiuily  and  unnecessanly 
incurred,  and  so,  that  defendant 
was  not  liable;  also,  that  evidence 
given  negativing  the  idea  of  a 
motive  on  the  part  of  W.  to  de- 
stroy his  life,  did  not  justify  the 
submission  of  the  case  to  the  jury. 
WiUiams  v.  U.  S.  Mut.  Ac,  Awn, 

866 

5.  Where  the  allegations  of  a  com- 
plant  are  unproved,  not  in  some 
particular  or  particulars  only,  but 
m  its  entire  scope  and  meaning,  it 
is  not  a  case  of  variance,  but  of 
failure  of  proof,  and  no  judgment 
can  be  rendered  in  favor  of  plain- 
tiff, without  an  amendment  of  the 
pleading.  Be£dY,MeConneU.   425 

6.  Plaintiff  sought  by  his  complaint 
herein  to  recover  damages  for 
breach  of  an  alleged  contract;  he 
proved  a  contract,  void  under  the 
Statute  of  Frauds;  he  then  asked 
and  was  permitted  to  recover  for 
property  received  by  defendants 
from  plaintiff  under  the  contract. 
This  ruling  was  excepted  to  on  the 
ground  that  the  recovery  was  upon 
a  different  cause  of  action  from 
and  not  consistent  with  that  set 
forth  in  the  pleadings.  Held,  that 
the  ruling  was  error;  and  that  the 
fact  that  defendant  set  up  the 
statute  as  a  defense  to  the  cause 
of  action  pleaded  did  not  author- 
ize the  substitution  of  another 
without  amendment.  Id, 

7.  Evidence  as  to  the  value  of  the 
property  so  received,  was  intro- 
duced without  the  specific  objec- 
tion having  been  made  that  the  con- 
tract was  void  under  the  statute; 
this  objection  was  raised  after  the 
conclusion  of  the  evidence.  Held, 
that  defendants  by  omitting  to 
raise  the  objection  when  the  evi- 
dence was  offered  did  not  waive 
their  right  to  raise  the  objection 
upon  the  pleadings.  Id, 

8.  When  the  place  of  trial  of  an  ac- 
tion is  not  laid  in  the  proper 
county,  the  defendant,  under  the 


790 


IXDEX. 


provision  of  the  Code  of  Civil ' 
Froceduro  (§  986),  which  requires 
a  demand  for  trial  in  the  proper ' 
county  to  be  wrved  with  or  before 
service  of  the  answer,  retains  the 
right  to  insist  that  the  trial  shall 
so  be  had  until  he  has  finally  de- 
fined the  issues  to  be  tried,  and, 
therefore,  when  he  avails  hiniftelf 
of  the  right  to  serve  an  ameAd-ed 
answer,  a  demand  that  the  trial  l»e 
had  in  the  proper  county  sar^ 
with  the  amended  answer  is  soS.- 
cient.  Alt  Ml  man  v,  FuXkr  ^ 
Warrm  0\ 


discreiioD  of  the  trial  court.    Paine 
T  AidridL  544 


•.  Defewiant,  an  asssessasraa  is?»ir- 
ance  compADT.  ij^aed  a  z*iiizj 
upon  the  life  '^f  P,  I'  -^^  Tr^ 
videii  th*»r*ra  th»'  a  Itrfi-rr  ~ 
conaplT  wrrh  ibf-  m'***  -»f  -♦*-  «?•■- 
cian«-ii  as  *•  r*rTi>-r»- 
■irai'«  'w*'*r.','  Tf^na^  th-. 
▼«Hd  P  ta^'«^.  I''  1**^  aLL 
mec'   an«'.  •-»*  Ttv    ▼uir^r^-^*   ••:  •v^ 

':"'.*'-  t.    *.-.    #  ff«-'-  tn*    tt*  ^c»- 

"     9g    %'T  'f    \  •I'l-    tt:     »♦-•.•*•    iX" 
-f,      ▼»■  — •  *«  ••^\- 


tl    -7:-, 


«  — 


'0,1.    n»- 

„  *.  1.         *i\*  •  AviUtieti.  'nil 
s^    i«  ...^(.^btfufc    liitier  "at: 

^*;.,         •  I*.        ^»*?«  t  t.IVll  PrfK 

V  i  ^*4,  '•■'•iiioicmscttie 'iia- 
.,;,^  ^  <.  t^s ^:>aa  of  iniorma- 
N^r^M^r.  >«A  iMuie^tiioaally.  JSC'/rf, 
**^*^./%  /.  '7".  ^.  d^^.  Iiy>. 
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<«f.    It  «i»  *.«ioD  to  s«t  aMrie  a  d««d 

m    iM  .ground  time  the  grAnUfr 

X9^  tc  'litf  time  of  tta  execution, 

«^  iwiMpi*«  merUM,  several  parmmn 

w«fw  nwde  defendants  who  were 

izfii?re«Ded  as  sabaequent  grantex'S, 

hjUiins  portion*  of  the  prefniw.-s 

Bt  auestioQ  under  separate  diM^fds. 

A^,  that  a  refusal  of  the;  court  to 

poatpooe  the  trial  of  the.  issues 

joined  between  plaintiff  and  one 

of  the  defendants  until  the  others 

'4  been  scrvwi  and  their  time  to 

d  had  expired  wns  not  error; 

it  was  a  matter  within  the 


11.  It  mrm»  the  coort  has  no  power 
f!c  mil  of  an  action,  against  de> 
icsiiats^  objection,  to  so  amend 
\stk  :omplaint  as  to  make  an  entire 
■?^iiia.£e  of  the  cause  of  action. 
Uh£T.tir  T,  /nA«.  551 

I±  T!ie  complaint  herein  set  forth 
m  x^Tf^ement  between  the  parties, 
iv   wliidi  it  was  stipulated  that 
^tainri^   should   enter    into    the 
itT^ice  of  defendants  as  salesman 
f-^r  a  year  at  a  specified  salarv. 
pttj^bie    moothly:    that    plaintiff 
perf^jnned  the  contract,  but  that 
'ief«?niiia's   refused    to    pay    his 
ailary  f«>roertahi  months  specified, 
*   with    June.     Defend- 
is«ver  admitted   the   con- 
\.'zx  ailegrd  that  pfauntiff, 
f -r  aNriat  three  months  prior  to 
Miy   twenty-eighth,    disregarded 
ant  Bts:iected  to  perform  the  con- 
rran  jmd  defendants*  directions, 
hr  Teasm  of  which  they,  on  that 
flttT.  mnifiiJ  h&B  of  his  breach  of 
Mm   arreenewt,  and  that  "there- 
nfH?-  no  SRTice  whatever  has  been 
Ttmdfind  by  him."*    Upon  tiietrial 
ninun.  Ifniers,  written  to  plaintiff 
ir  iifnmidant&,  vPere  offered  in  evi- 
i«-«n»  '>5-  plahitiC  which  tended 
'o  t^uw  -^diat  bott  paitiacootinued 
^>  «ut  :un&T  the  ooBCact  after  Maj[ 
*wenty<4fii£^ah,  aovi  thai  plain  tin 
IfiMi  myc  jihiBdoMd  ft.    some  of 
^lie<j«  lettifT^  MBttaiaed  complainta 
aa  *xi  tin;  amnrmwhidiplahitiff 
perff>Tnii!«£   lis    tHaeL.  but   con- 
tauned  aif  smane  9^  hihdiBdiarge 
or  of  •jef'*fliniais  aftsfeion  to  ter- 
mmate  the  inmnaec.    Defendants'^ 
cwmacl  r.^,;»fln»l  to  one  of  these 
letters  on  the  ^iiuad  that  the  ac- 
tion was  to  mctivor  wages,  and  the 
letter  tended  v  -^uxm  a  discharge; 
to  this  the  cirart  replied  that  he 
thought  the  CTftJesaa  correct,  but 
"  wfll  allow  ywK  ti>  aBiend."    The 
letter  was  leieiieJ  and  aaid  coun- 
sel objected.    FIsintiff  did  not  in- 
dicate that  he  desired  or  accepted 
the  privilege  of  amending,  and  no 
amendment   was  actual^  made. 
IIM,  that  the  letter  was  aamissible 
under  the  pleadmgs  as  they  were, 
which  simply  nitsnl  an  issue  as  to 
plaintiff's  abandonment  of  his  con- 
tract, and  although  it  contained 
expressions   which    would    have 
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made  it  competent  evidence  had 
the  issue  been  as  to  a  discharge,  so 
long  as  it  was  not  used  for  that 
purpose  it  was  competent;  and 
that  no  amendment  of  the  com- 
plaint was  required  or  could  be 
considered  as  made.  Id. 

13.  Plaintiff  made  out  a  case  entitling 
him  to  recover  on  the  issues  pre- 
sented. Defendants  moved  for  a 
nonsuit.  Plaintiff's  counsel  there- 
upon moved  that  the  complaint  be 
amended  so  as  to  conform  to  the 
proof.  This  motion  was  granted. 
The  court  then  denied  the  motion 
to  dismiss,  stating  that  if  the  jury 
found  plaintiff  was  ready  to  ren- 
der the  services  he  was  entitled  to 
recover  therefor,  although  at  times 
they  did  not  give  him  w^ork,  but 
suffered  him  to  remain  idle,  "as 
there  is  no  question  of  discharge 
raised  by  the  pleading,"  and  m 
summing  up  the  court  stated  that 
plaintiff  did  not  setup  a  discharge 
and  claim  damages,  but  claimed 
his  salary  while  acting  as  defend- 
ants' agent.  Held,  that  there  was 
no  amendment  understood  or  in- 
tended by  the  court  changing  the 
cause  of  action,  or  authorizing  a 
recovery  of  damages  based  upon  a 
discharge  or  termination  of  the 
contract,  or  for  other  cause  except 
for  the  salary.  Id, 

14.  Where  one  party  to  an  action 
seeks  to  recover  for  services  and 
sets  up  a  special  agreement  as  to 
the  sum  to  be  paid  therefor,  which 
is  controverted  by  the  other,  who 
also  alleges  a  special  agreement, 
and  the  testimony  is  conflicting 
upon  this  issue,  it  is  proper  for 
either  party  to  prove  the  value  of 
the  services,  both  as  bearing  upon 
the  issue  raised  and  the  probability 
that  one  or  the  other  agreement 
was  made,  and  because,  in  order 
to  settle  the  coctroversv,  the  jury 
or  trial  court  ma^  find  that  the 
minds  of  the  parties  did  not  meet 
upon  any  special  agreement. 
Barney  v.  FuUer,  fl05 

15.  In  an  action  for  an  accounting 
between  parties  engaged  in  a  joint 
enterprise,  defendants  claimed  on 
trial  an  amount  to  be  due  to  them 
on  an  individual  account  between 
them  and  plaintiff,  not  connected 
with  the  joint  enterprise,  and  some 


evidence  was  given  thereon  inci- 
dentally, but  not  with  a  view  of 
asserting  it  by  way  of  defense. 
The  matter  was  not  pleaded  as  a 
counter-claim,  and  no  mention  was 
made  thereof  in  the  answer.  The 
referee  refused  to  make  any  find- 
ings in  regard  thereto.  Ueld,  no 
error.     Turner  v.  Weston,  650 


Witen    plaintiff    atuiigns    the 


cause  of  action  (rfter  suit  brovght,  if 
defendant  desires  oMignee  to  he  brought 
in,  tfie  matter  sJioidd  be  presented  by 
motion  or  supplemental  pleading,  not 
on  trial.  In  case  defendant  did  not 
know  of  transfer  until  disclosed  on 
trial,  lie  should  maw  to  li/voe  trial  sus- 
pended until  necessary  steps  couid  be 
taken  to  bring  the  assignee  in. 
See  MeGean  v.  M.  E,  R.  R.  Co,    9 

See  CRiitfiNAL  Trial. 


TRUSTS  AND  TRUSTEES. 

1.  A  new  trustee  will  not  be  ap- 
pointed in  place  of  one  deceased 
where  it  clearly  appears  that  the 
trust  or  power  in  trust  is  void. 
In  re  Christie.  473 

2.  B.,  by  his  will,  gave  his  wife  one- 
third  of  all  his  real  and  personal 
estate  and  divided  the  residue 
among  his  eight  children  and  one 
grandson,  and  provided  that  their 
shares  should  be  paid  to  them 
within  one  year  after  the  youngest 
child  should  become  of  age;  five 
of  the  children  were  at  the  time  of 
the  testator's  death  minors.  The 
will  gave  to  the  wife,  as  executrix, 
a  discretionary  power  of  sale,  but 
expressly  din^cted  that  it  should 
not  be  exercised  until  the  majority 
of  his  voungest  child.  The  widow 
qualified,  and  after  having  acted 
as  executrix  and  trustee  under  the 
will  for  several  ^ears  died.  Held, 
that  the  power  in  trust  was  void, 
and  that  an  application  for  the 
appointment  of  a  new  trustee  was 
properly  denied.  Id, 

3.  While  a  valid  testamentary  trust 
may  be  relieved  from  the  peril  o^ 
some  unlawful  incident  or  limita- 
tion by  disregarding  it,  this  can 
onl^  be  done  where  the  vicious  pro- 
vision is  clearly  separable  from  the 
valid  devise  or  trust  and  may  be 
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disregarded  without  maiming  the 

'    geneml  irame  of  the  will  or  the 

testator's  substantial  and  dominant 

purpose.  Id, 

TURJiPIKE  COMPANIES. 
^Plane-road  Companies. 

VENDOR  AND  PURCHASER. 

1.  A  purchaser  at  a  partition  sale  is 
entitled  to  demana  a  marketable 
title,  i.  e.,  one  free  from  a  reason* 
able  doubt  as  to  its  Talidity.  If 
an  essential  act  has  been  omitted 
or  unseasonably  taken  in  the  ac- 
tion which  may  render  the  judg- 
ment ineffectual  as  to  any  of  the 
parties  in  interest,  it  is  the  duty 
of  plaintiff  to  take  the  proper  steps 
for  curing  the  defects  before  he 
can  be  heard  upon  a  motion  to  com- 
pel the  purchaser  to  complete  his 
purchase.     Crouter  v.  Civuter,  55 

2.  Representations  of  a  vendor  as  to 
extrinsic  facts  affecting  the  quality 
or  value  of  the  thine  sold,  which 
are  peculiarly  within  his  knowl- 
edge, may  be  relied  upon  by  the 
purchaser,  and  if  the  representa- 
tions are  false  and  he  is  misled 
thereby  to  his  injury,  he  may 
maintain  an  action  for  damages. 
Schumaker  v.  Mather,  690 

8.  It  9eem»  an  action  ma^  not  be  sus- 
tained upon  proof  of  false  repre- 
sentations as  to  facts  n6t  peculiarly 
within  the  vendor's  knowledge, 
and  as  to  which  the  vendee  had 
the  means  available  of  ascertain- 
ing the  truth  by  the  excercise  of 
ordinary  intelligence.  Id, 

4.  In  an  action  for  deceit,  it  ap- 
peared that,  upon  an  exchange  of 
farms  between  the  parties,  deiend- 
ant  alleged  that  his  farm  was  the 
best  stock  farm  in  the  county,  and 
falsely  represented  that  he  was 
keeping  thereon  sixteen  blooded 
horses  and  brood  mares  and  one 
hundred  head  of  cattle;  that  plain- 
tiff made  the  exchange  in  reliance 
thereon.  Held,  the  evidence  justi- 
fied a  verdict  for  plaintiff.         Id. 

5.  It  appeared  that  plaintiff's  hus- 
band went  twice  to  defendants' 


farm  to  examine  it;  he  testified 
that  the  first  time  he  was  hurried 
away  by  defendants'  lawyer  before 
he  had  time  to  make  an  examina- 
tion as  to  the  stock,  and  that  the 
second  time  it  was  so  cold  and 
stormy  as  in  his  state  of  health  to 

{)revent  an  examination,  and  that 
le  told  defendants  when  the  ex- 
change was  made  that  his  wife,  in 
making  it,  relied  entirely  upon 
their  representations.  Held,  that 
conceding  more  was  required  of 
plaintiff  than  a  reliance  upon 
defendants'  statements,  sufficient 
was  shown  to  justify  the  submis- 
sion of  tlie  question  to  the  jury. 

Id. 
See  Sales. 


VILLAGE. 

1.  A  provision  in  the  charter  of  a 
village,  giving  to  its  assessors  the 
same  powers,  within  their  village, 
as  those  exercised  by  town  assess- 
ors, does  not  clothe  the  village 
assessors  with  powers  given  to 
town  assessors  by  a  special  law, 
relating  to  one  species  of  personal 
property,  the  provisions  of  which, 
as  to  the  manner  of  making  the 
assessment  and  collecting  the 
tax,  are  not  applicable  to  taxa- 
tion in  villages,  and  are  incap> 
able  of  beinff  carried  out  in  village 
taxation  without  amendment  of 
the  charter.  BsopU  ex  rel.  v.  Wil- 
lis, 883 

2.  The  same  rule  applies  to  the  simi- 
lar provision  in  the  general  act  for 
the  incorporation  of  villages. 
(§  18,  chap.  291,  Laws  of  1870,  as 
amended  by  chap.  90,  Laws  of 
1883;  see  also  chap.  308,  Laws  of 
1884.)  Id. 

See  Bath  (Village  of). 
Cambridge  (Village  of). 


WAIVER. 

1.  A  policy  of  fire  insurance  was 
issued  by  K.,  an  agent  of  defend- 
ant, havmg  power  to  countersign 
and  issue  policies  furnished  In 
blank  by  the  company;  it  was  in 
its  form  *'a  standard  poli<^,"  as 
provide<i  for  by  the  act  oi  1886 
(Chap.  488,  Laws  of  1886);  it  con- 
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taincd  a  provision  that  no  agent 
of  the  company  should  have  power 
to  waive  any  condition  or  pro- 
vision embraced  in  the  printed  and 
authorized  policy.  It  appeared 
that  after  the  policy  was  issued 
plaintiff  mortgaged  the  property, 
and  K.,  at  his  request,  delivered 
the  policy  to  the  mortgagee,  with 
a  clause  mdorsed  thereon  making 
a  loss  payable  to  him.  A  fore- 
closure was  commenced  before  the 
fire.  Of  this  the  company  had  no 
notice.  Before  the  foreclosure  was 
commenced  K.  ceased  to  act  as 
defendant's  agent.  The  trial  court 
refused  to  admit  proof  offered  by 
plaintiff  that  K.  knew  of  the  com- 
mencement of  the  foreclosure  pro- 
ceedings, and  assured  plaintiff  at 
the  time  that  no  harm  could  come 
to  him  therefrom.  HM,  no  error. 
Quintan  v.  P.  W,  Jna.  Co.  856 

8.  No  notice  of  loss  was  served  by 
plaintiff  and  proofs  of  loss  were 
not  served  by  him  until  seven 
months  after  the  fire;  these  the 
company  refused  to  accept  and 
retumea.  It  appeared  that  K., 
thirty-three  days  after  the  fire, 
wrote  defendant,  calling  attention 
to  the  policy  and  that  a  loss  had 
occurred.  Defendant  replied  that 
the  matter  "had  our  attention." 
Plaintiff  testified  that  about  a 
month  after  the  fire  K.  advised 
him  that  he  had  written  defend- 
ant and  it  informed  him  it  was 
payine  attention  to  the  matter; 
that  K.  said  "it  would  be  all  right, 
that  he  could  collect  it,"  and  that 
he  need  take  no  further  steps  in 
the  matter.  Held,  that  the  non- 
performance of  the  conditions  of 
the  policy  invalidated  it;  that  con- 
ceding plaintiff  did  not  know  that 
K.'s  agency  had  terminated  and 
assuming  th&  company  was  bound 
by  its  acts  the  same  as  if  there  had 
been  no  change,  as  by  the  policy 
he  had  no  power  to  waive  the  con- 
ditions* his  acts  did  not  constitute 
a  waiver;  that  plaintiff  was  bound 
to  take  notice  of  the  conditions, 
and  the  fact  that  he  did  not  read 
the  policy  or  know  of  said  condi- 
tions were  immaterial;  and  that, 
therefore,  plaintiff  was  properly 
nonsuited.  Id. 

W^ten  a4xeptance  of  a  Ua9e,  a 

uaiver   of  claim   of  t/ie   lessee,  far 


improwments  put  by  him  upon  the 
demised  premises. 
See  Bohn  v.  Hatch.  64 


WARRANTY. 

Defendant,  a  commission  merchant, 
sold  to  plaintiff  certain  wines,  then 
on  the  dock  open  to  inspection. 
The  contract  of  sale  proviaed  that 
the  wines  were  "  all  to  be  in  good 
merchantable  order  *  *  *  to 
be  approved  by  buyer  within  three 
days  after  delivery."  In  an  action 
upon  a  note  given  for  part  of  the 
purchase-price,  the  defense  was 
that  about  three  months  after  the 
sale  the  wine  was  discovered  by 
chemical  analysis  to  be  imperfect 
and  unsound;  this  analysis  could 
have  been  made  before  acceptance. 
Held,  that  the  acceptance  and  re- 
tention of  the  Koods,  in  the  ab- 
sence of  any  claim  of  fraud,  con- 
cluded the  defendant;  that  there 
was  no  warranty  which  survived 
the  time  for  approval  allowed  by 
the  contract.    uentiUi  v.  Starace, 

140 


WATER-WORKS   COMPANIES. 

Where,  prior  to  May  1,  1891,  the 
trustees  of  several  water-works 
companies  had  entered  into  an 
agreement  for  consolidation,  as  au- 
thorized by  the  act  of  1867  (Chap. 
960,  Laws  of  1867,  amended  by 
chap.  -874,  Laws  of  1877),  and  had 
called  a  meeting  of  stockholders 
to  ratify  the  agreement,  and  served 
and  began  the  publication  of  the 
required  notices,  held,  that  the  re- 
peal of  said  act  by  "The  General 
Corporation  Law"  (Chap.  568, 
Laws  of  1890)  did  not  affect  the 
proceeding;  that  it  represented  a 
right  accruing  or  in  process  of  en- 
forcement, and  so  was  preserved 
from  the  effect  of  the  repeal  by  the 
saving  clause  in  said  law  (g  24), 
which  declares  that  such  repeal 
shall  not  affect  or  impair  any  act 
done  or  right  accruing  or  acquired 
before  that  date,  but  that  the  same 
mav  be  asserted  or  enforced  as  full  v 
ana  to  the  same  extent  as  if  such 
law  had  not  been  repealed.  Cam- 
eron V.   JV;    F.  d  ML   F.   W.  Co. 

886 
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WILLS. 

1.  The  same  nile  applies  to  -wills  of 
personal  property  as  is  given  in 
regard  to  realty  by  the  provision 
of  the  Statute  of  Powers  (1  R.  S. 
737,  1 126),  which  provides  that 
'Manas  embraced  in  a  power  to 
devise  shall  pass  by  a  will  pur- 
porting to  convey  all  the  real 
property  of  the  testator,  unless  Uie 
intent  that  the  will  shall  not  oper- 
ate as  an  execution  of  the  power 
shall  appear  expressly  or  by  neces- 
sary implication."  JV.  Y,  L.  Im. 
dt  Tt-uat  Go,  V.  Livingston,         125 

2.  C.  executed  to  plaintiff  a  deed  of 
trust  of  real  and  personal  prop- 
erty, with  directions  to  pay  to  him 
the  rents  and  income  during  his 
life,  and  upon  his  death  to  convey 
the  property  to  such  persons  and 
in  such  shares  "as  shall  be  des- 
ignated and  appointed"  by  his 
last  will,  and  in  default  of  such 
appointment,  to  heirs  at  law  and 
next  of  kin.  By  his  will,  after 
giving  a  legacy,  C.  gave  all  the 
residue  of  his  estate,  real  or  per- 
sonal, which  he  owned  or  was  *'  in 
any  manner  entitled  to,"  to  L. 
Beld,  that  this  was  a  good  execu- 
tion of  the  power  of  appoint- 
ment, and  so,  that  L.  was  entitled 
to  the  trust  estate.  Id. 

8.  The  will  of  B.  gave  to  C,  his 
son,  and  to  E.,  his  son's  wife,  the 
use  of  certain  premises,  **  for  their 
use,  benefit  and  support  during 
their  natural  lives."  In  an  action 
of  ejectment  brought  to  recover 
possession  of  the  premises,  in 
which  plaintiff  claimed  the  right 
to  possession  under  and  by  virtue 
of  a  sale  on  execution  against  C, 
held,  that  it  was  the  intent  of  the 
testator  to  make  the  husband  and 
wife  tenants  in  common,  and  they 
held  in  that  capacity;  and  so,  that 
the  wife  was  entitled  to  the  pos- 
session and  use  ot  a  moiety  of  the 
premises,  of  which  she  could  not  be 
deprived  by  any  act  or  default  of 
her  husband.      Miner  v.   Brottn. 

308 

4.  While  circumstances  surrounding 
the  testator  at  the  time  of  making 
a  will  may,  where  the  language 
of  the  will  is  of  doubtful  import, 
be  proved  for  the  purpose  of  arriv- 1 


ing  at  the  testator's  Intent,  the 
Intent  then  existing  when  ascer- 
tained must  have  effect,  and  may 
not  be  varied  by  after-occurriDg 
eyents,  and  so,  circumstances  oc- 
curring after  the  execution  of  the 
will,  and  which  could  not  have 
been  within  the  contemplation  of 
the  testator  at  that  time,  may  not 
be  availed  of  as  showing  a  differ- 
ent intent.    Morris  v.  ihekly,    456- 

5.  The  will  of  G.,  after  providing 
for  the  payment  of  debts,   etc., 

fave  two  legacies  amounting  to 
2,000;  one  of  $1,800  to  plaintiff, 
her  sister,  in  whose  family  she 
resided;  her  residuary  estate  she 
gave  to  beneficiaries  named.  At 
the  time  the  will  was  made  G. 
owned  no  real  estate,  but  had  per- 
sonal property  of  the  value  of  alK>ut 
|2,500.  A  year  after  she  pur- 
chased of  plaintiff  and  her  husband 
certain  real  estate,  for  which  she 
paid  $2,000,  and,  thereafter  and  at 
the  time  of  her  death,  her  personal 
property  amounted  to  but  about 
$500.  ^  Hdd,  that  plaintiff's  legacy 
was  not  chargeable  upon  the  real 
estate.  Id. 

6.  fi.,  by  his  will,  gaye  his  wife  one- 
third  of  all  his  real  and  persona) 
estate  and  divided  the  residue 
among  his  eight  children  and  one 
grandson,  and  provided  that  their 
shares  should  be  paid  to  them 
within  one  year  after  the  youngest 
child  should  become  of  age;  five 
of  the  children  were  at  the  time  of 
the  testator's  death  minors.  The 
will  gave  to  his  wife,  as  execiitrix, 
a  discretionary  power  of  sale,  but 
expressly  directed  that  it  should 
not  be  exercised  until  the  majority 
of  his  youngest  child .  The  widow 
qualified,  and  after  having  acted 
as  executrix  and  trustee  under  the 
will  for  several  years  died.  Held, 
that  the  power  in  trust  was  yoid. 
In  re  Christie.  473 

7.  While  a  valid  testamentary  trust 
may  be  relieved  from  the  peril  of 
some  unlawful  incident  or  limita- 
tion by  disregarding  it,  this  can 
only  be  done  where  the  vicious 
provision  is  clearly  separable  from 
the  valid  devise  or  trust,  and 
may  be  disregarded  without  maim- 
ing the  general  frame  of  the  will 
or  the  testator's  substantial  and 
dominant  purpose.  Id. 
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8.  Whether  words  in  a  will  attached 
to  a  gift,  explainlDg  the  design  of 
the  testator  m  respect  to  its  use  or 
disposition,  constitute  a  limitation, 
or  are  to  be  regarded  as  advisonr 
or  recommendatory  onlv,  depenas 
upon  the  intention  of  the  testator 
as  ascertained  from  a  consideration 
of  all  the  provisions  of  the  will 
bearing  upon  the  subject.  Biker 
V.  Leo,  519 

WOMEN. 

8fie  Divorce. 

Husband  and  Wife. 
Married  Women, 


YONKERS  (CITY  OF). 

The  complaint  herein  alleged  a  con- 
veyance by  plaintiff  to  defendant, 
the  city  of  Yonkers,  of  certain 
premises  therein  described,  "with 
the  exception  and  reservation  and 
upon  the  express  condition  "  that 
a  strip  thereof,  of  a  width  speci- 
fied, extending  along  a  street  of 
the  citv  should  forever  remain  a 
part  of  said  street,  and  that  the 
residue  of  the  land  conveyed  should 
forever  remain  public  and  open  as 
a  public  highway,  and  tb&t  no 
building  shall  be  erected  or  per- 
mitted upon  said  premises.  It  was 
further  alleged  that  the  city  has 


permitted  and  still  permits  a  house 
to  stand  on  the  premises  after  full 
knowledge' and  notice  of  the  en- 
croachment; that  a  previous  ac- 
tion had  been  commenced  bv  plain- 
tiff against  the  same  defendants  to 
enforce  <;^  forfeiture,  upon  the  tria> 
of  which  all  the  facts  here  alleged 
were  found  to  be  true,  except  notice 
to  or  knowledge  of  the  city;  that 
judgment  therein  was  rendered 
for  plaintiff,  which  was  reversed 
on  appeal  by  the  General  Term 
upon  the  law  and  not  the  facts,. 
and  that  on  appeal  to  this  court 
the  order  of  reversal  was  affirmed 
upon  the  ground  that  the  city  had 
no  notice  of  the  encroachment 
complained  of;  that  upon  trial  of 
the  former  action  the  city  defended 
through  the  city  attorney,  and  so 
acquired  full  knowledge  of  the  en- 
croachment, but,  nevertheless,  per- 
mitted it  to  continue.  Defendants 
demurred  on  the  ground  that  the 
complaint  disclosed  the  existence 
of  a  prior  judgment,  which  is  a 
bar  to  a  recovery  herein.  Ileld^ 
untenable;  that  assuming  judg- 
ment absolute  was  ordered  and  was 
entered  in  the  former  action,  the 
complaint  herein  sets  up  a  cause 
of  action  accruing  after  the  former 
judgment;  and  so,  that  a  recovery 
woiud  not  be  inconsistent  with  the 
former  judgment.  Bo9$  v.  Baw- 
ky.  815 
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legal  right  to  seek  redress  and  to 
authorize  a  railroad  company,  hav- 
ing no  title,  and  whose  entry  and 
possession  is  that  of  a  trespasser, 
to  continue  in  possession  of  lands, 
pending  condemnation  proceed- 
ings, quart.  Id. 

7,  C.  conveyed  a  lot,  by  ordinary 
warranty  deed,  upon  which  was  a 
barn,  to  defendant  R.  who  owned 
an  adjoining  lot.  R.  conveyed 
the  lot  to  G.,  excepting  a  strip 
upon  which  was  about  one-third 
01  the  barn;  through  various 
mesne  conveyances  plaintiff  ac- 
quired title  to  said  lot  excepting 
tne  strip  so  conveyed;  all  of  the 
conveyances  were  ordinary  war- 
ranty deeds.  In  an  action  against 
defendant  for  trespass  in  removing 
the  bam  from  said  lot,  it  appeared 
that  R.  has  remained  in  ]K>s8e8sion 
of  the  bam  since  her  conveyance 
and  defendants  were  permitted  to 
show  that  it  was  understood  and 
agreed  by  parol  at  the  time  of  her 
conveyance  to  G.  that  the  bam 
was  reserved  to  her  and  that  each 
of  the  subsequent  grantees,  includ- 
ing plaintiff,  was  advised  of  such 
reservation  at  the  time  of  receiving 
the  deed.  HM,  that  the  evidence 
was  improperly  received;  that  the 
bam,  not  having  been  severed  from 
the  realty,  or  made  personal  prop- 
erty by  any  acts  of  the  parties, 
could  not  be  reserved  bv  parol, 
nor  could  the  reservation  be  opera- 
tive as  a  parol  gift,  without  vio- 
lating the  Statute  of  Frauds;  that 
Slaintiff  acquired  title  under  his 
eed  to  so  much  of  the  bam  as 
stood  upon  his  lot;  and  so,  that 
the  action  was  maintainable. 
LMMTdy,  Clough,\  292 


TRIAL. 

1.  In  an  action  for  an  accounting  for 
moneys  alleged  to  have  been  re- 
ceived in  1864  bv  S.,  defendant's 
testator,  who  died  in  1880,  for  the 
use  of  plaintiff,  the  wife  of  S.,  the 
Statute  of  Limitations  was  pleaded 
as  a  defense.  The  trial  court  found 
that  the  money  in  question  was 
received  by  S.  upon  an  agreement 
with  plaintiff  that  he  should  con- 
trol and  invest  the  same  for  her 
benefit,  and  when  requested,  ac- 
count to  her  for  the  same  and  the 


increase  from  investments  thereof, 
it  appeared  that  8.  received  tlie 
money,  which  was  the  proceeds  of 
the  sale  of  lands  belonging  to 
plaintiff.  The  evidence  relied 
upon  to  sustain  said  finding 
consisted  of  statements  made  by 
S.  to  different  persons;  one  to 
the  attomey  at  whose  office  the 
sale  was  consummated,  to  the 
effect  that  lands  standing  in 
plaintiff's  name  and  the  avails 
thereof  when  sold  belonged  to  her, 
and  that  he  desired  she  should  have 
the  benefit  of  it  at  his  death,  if 
not  before;  the  others  were  to  the 
effect  tliat  his  wife  had  money 
which  he  was  using  and  investing 
for  her.  It  appeared  that  S.,  in 
1879,  executed  to  plaintiff  a  note 
which  stated  the  consideration  to 
be  "  cash  borrowed."  She  made  a 
claim  thereon  against  the  estate, 
and  the  same  was  paid  by  the  ex- 
ecutors. She  made  no  claim  for 
the  money  in  question  untH  three 
years  after  final  settlement  of  the 
executors'  accounts.  Due  notice 
to  present  claims  was  published, 
and  the  decree  on  such  settlement 
recited  that  idl  parties  appeared. 
Plaintiff  was  paid  in  full  a  legacy 
given  her  by  the  will.  It  also  ap- 
peared that  about  the  time  of  the 
sale  of  the  land  two  mortgages 
were  executed  to  plaintiff,  one  by 
one  of  the  grantees  upon  other 
land,  which  together  amoniited 
nearly  to  the  purchase-money  so 
received  bv  S.,  and  plaintiff  exe- 
cuted discharges  of  the  mortgages 
which  acknowledged  payment 
thereof  in  full.  HM,  that  the 
evidence  did  not  sustain  the  find- 
ing.   Slieldon  v.  SfttiUUm.  1 

2.  Plaintiff's  complaint  set  forth  the 
incorporation  of  a  plank-road  com- 
pany in  1852,  for  a  term  of  thirty 
years  and  alleged,  in  substance,  tfaiie 
expiration  of  its  charter;  that  de- 
fendants witliDUt  being  incorpo- 
rated act  as  a  corporation  in  the 
name  of  the  extinct  company,  ex- 
ercising jurisdiction  over  a  public 
highway,  maintaining  toll  gates 
and  collecting  toll,  etc.  An  in- 
junction was  asked  for  restraining 
such  action.  Defendants'  answer 
denied  that  they  were  illegally  ex- 
ercising the  franchises  of  the 
plank-road  company  and  alleged 
that   they   were   acting  as,  and 
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using  the  rights  and  franchises  of  a 
turnpike  company  duly  incorpo- 
rated in  1812.  It  was  admitted  on 
the  trial  that  before  the  action  was 
commenced  a  meeting  of  the  stock- 
holders of  the  plank-road  company 
and  of  the  turnpike  company  was 
held  and  that  persons  claiming  to 
be  stockholders  in  the  latter  com- 
pany were  elected  directors  and 
officers,  and  since  that  time  the 
road  has  been  operated  under  the 
direction  of  said  company  as  a  toll 
road.  The  existence  of  the  turn- 
pike company  was  not  limited  by 
its  charter  to  any  particular  time 
and  it  was  not  shown  to  have  been 
dissolved;  it  was  not  made  a  party. 
Held,  that  the  averment  in  the  com- 
plaint was  not  proved,  and  so,  that 
it  was  properly  dismissed,  without 
regard  to  the  question  as  to  whether 
d^endants'  organization  under  the 
charter  of  the  turnpike  company 
was  legal  or  illegal.  JPocple  v.  De- 
Orauw,  254 

3.  It  is  within  the  discretion  of  a 
referee  to  reopen  a  case  and  to  al- 
low a  party  to  give  evidence  in 
chief,  and  so,  his  decision  thereon 
is  not  reviewable  here.  Wright  v. 
Bffusens,  298 

4.  An  accident  insurance  policy, 
issued  by  defendant,  upon  the  life 
of  W.,  provided  that  the  insur- 
ance should  not  '*  extend  to  or 
cover  ♦  *  *  suicide,  sane  o? 
insane,  ♦  ♦  *  voluntary  ex- 
posure to  imnecessary  danger," 
etc.  In  an  action  upon  the  policy 
it  appeared  that  W.,  after  cross- 
ing a  railroad  track  in  the  village 
in  which  he  lived,  in  the  evening, 
met  two  men  going  toward  the 
crossing,  to  whom  he  said:  "  Boys, 
look  out  for  the  engine,"  and  one 
of  them  replied:  **  rm  not  afraid; 
my  life  is  insured."  A  train  was 
at  that  time  approaching.  The 
men  passed  on  over  the  track.  W. 
turned  and  retraced  his  steps,  and 
when  within  a  few  feet  of  the 
crossing,  stood  still.  The  train 
was  moving  at  about  the  rate  of 
four  miles  an  hour;  the  whistle  of 
the  engine  was  blowing  and  its 
bell  ringing.  When  it  was  within 
about  twenty-five  feet  of  the  cross- 
ing W.  moved  forward,  and  went 
upon  the  track,  **  squatted  down;" 
he  was  struck  by  the  engine  and 


killed.  The  locality  was  lighted 
by  an  electric  light.  It  did  not 
appear  that  the  men  W.  met  were 
inebriated,  or  that  there  was  any 
reason  for  him  to  incur  danger  on 
their  behalf.  Held,  that  the  evi- 
dence disclosed  that  the  danger 
was  voluntarily  and  unnecessanly 
incurred,  and  so,  that  defendant 
was  not  liable;  also,  that  evidence 
given  negativing  the  idea  of  a 
motive  on  the  part  of  W.  to  de- 
stroy his  life,  did  not  justify  the 
submission  of  the  case  to  the  jury. 
Williams  v.  U.  S,  Mut,  Ac.  Asm, 

866 

5.  Where  the  allegations  of  a  com- 
plant  are  unproved,  not  in  some 
particular  or  particulars  only,  but 
m  its  entire  scope  and  meaning,  it 
is  not  a  case  of  variance,  but  of 
failure  of  proof,  and  no  judgment 
can  be  rendered  in  favor  of  plain- 
tiff, without  an  amendment  of  the 
pleading.   BeedY,MeConneU.   425 

6.  Plaintiff  sought  by  his  complahdt 
herein  to  recover  damages  for 
breach  of  an  <dleged  contract;  he 
proved  a  contract,  void  under  the 
Statute  of  Frauds;  he  then  asked 
and  was  permitted  to  recover  for 
property  received  by  defendants 
from  plaintiff  under  the  contract. 
This  ruling  was  excepted  to  on  the 
ground  that  the  recovery  was  upon 
a  different  cause  of  action  from 
and  not  consistent  with  that  set 
forth  in  the  pleadings.  Held,  that 
the  ruling  was  error;  and  that  the 
fact  that  defendant  set  up  the 
statute  as  a  defense  to  the  cause 
of  action  pleaded  did  not  author- 
ize the  substitution  of  another 
without  amendment.  Id, 

7.  Evidence  as  to  the  value  of  the 
property  so  received,  was  intro- 
duced without  the  specific  objec- 
tion having  been  made  that  the  con- 
tract was  void  under  the  statute; 
this  objection  was  raised  after  the 
conclusion  of  the  evidence.  Held, 
that  defendants  by  omitting  to 
raise  the  objection  when  the  evi- 
dence was  offered  did  not  waive 
their  right  to  raise  the  objection 
upon  the  pleadings.  Id, 

8.  When  the  place  of  trial  of  an  ac- 
tion is  not  laid  in  the  proper 
county,  the  defendant,  under  the 
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provision  of  the  Code  of  Civil 
Procedure  (§  986),  which  requires 
a  demand  for  trial  in  the  proper 
county  to  be  served  with  or  before 
service  of  the  answer,  retains  the 
right  to  insist  that  the  trial  shall 
so  be  had  until  he  has  finally  de- 
fined the  issues  to  be  tried,  and, 
therefore,  when  he  avails  himself 
of  the  right  to  serve  an  amended 
answer,  a  demand  that  the  trial  be 
had  in  the  proper  county  served 
with  the  amended  answer  is  suffi- 
cient. Penniman  v.  Fuller  A 
Warren  Co,  442 

0.  Defendant,  an  assessment  insur- 
ance company,  issued  a  policy 
upon  the  life  of  P.  It  was  pro- 
vided therein  that  a  failure  to 
comply  with  the  rules  of  the  asso- 
ciation as  to  payment  of  assess- 
ments would  render  the  policy 
void.  P.  failed  to  pay  an  assess- 
ment, and  for  the  purpose  of  be- 
ing reinstated  as  a  member  as  au- 
thorized by  the  rules,  executed  a 
certificate  to  the  effect  that  he  was 
in  good  health  at  the  time.  P. 
died  within  a  month  thereafter. 
In  an  action  upon  the  policy  de- 
fendant, for  the  purpose  of  prov- 
ing the  falsity  of  the  certificate, 
o&red  to  prove  by  a  physician 
that  he  attended  upon  P.  as  a  pa- 
tient during  his  last  illness,  and 
that  he  was  sick,  and  also  the  date 
when  he  was  first  consulted.  This 
was  objected  to  and  excluded,  but 
not  on  the  ground  that  the  testi- 
mony was  incompetent  under  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  884),  prohibiting  the  dis- 
closure by  a  physician  of  informa- 
tion acquired  professionally.  Hdd, 
error.  Fatten  v,  U,  L,  <fc  Ae,  Ins. 
Asi/n.  450 

10.  In  an  action  to  set  aside  a  deed 
on  the  ground  that  the  grantor 
was,  at  the  time  of  its  execution, 
non  eompt)s  mentis,  several  persons 
were  made  defendants  who  were 
interested  as  subsequent  grantees, 
holding  portions  of  the  premises 
in  question  under  separate  deeds. 
HM,  that  a  refusal  of  the  court  to 
postpone  the  trial  of  the  issues 
joined  between  plaintiff  and  one 
of  the  defendants  until  the  others 
had  been  served  and  their  time  to 
plead  had  expired  was  not  error; 
that  it  was  a  matter  within  the 


discretion  of  the  trial  court,    Paine 
v.  Aldrich,  544 

11.  It  seems  the  court  has  no  power 
on  trial  of  an  action,  against  de- 
fendants' objection,  to  so  amend 
the  complaint  as  to  make  an  entire 
change  of  tlie  cause  of  action. 
Dexter  v.  Iriiis,  551 

12.  The  complaint  herein  set  forth 
an  agreement  between  the  partie$i» 
bv  which  it  was  stipulated  that 
plaintiff  sliould  enter  into  the 
service  of  defendants  as  salesman 
for  a  year  at  a  specified  salary, 
payable  monthly;  that  plaintiff 
performed  the  contract,  but  that 
defendants  refused  to  pay  his 
salary  for  certain  months  specified, 
beginning  with  June.  Defend- 
ants' answer  admitted  the  con- 
tract, but  alleged  that  plaintiff, 
for  about  three  months  prior  to 
May  twenty-eighth,  disregarded 
and  neglected  to  perform  the  con- 
tract and  defendants'  directions, 
by  reason  of  which  they,  on  that 
day,  notified  him  of  his  breach  of 
the  agreement,  and  that  "there- 
after no  service  whatever  has  been 
rendered  by  him."  Upon  the  trial 
certain  letters,  written  to  plaintiff 
by  defendants,  'v^ere  offered  in  evi- 
dence by  plaintiff,  which  tended 
to  show  that  both  parties  continued 
to  act  under  the  contract  after  Ma^r 
twenty-eighth,  and  that  plaintiif 
had  not  abandoned  it.  Some  of 
these  letters  contained  complaints 
as  to  the  manner  in  which  plaintiff 
performed  his  duties,  but  con- 
tained no  notioe  of  his  discharge 
or  of  defendants'  intention  to  ter- 
minate the  contract.  Defendants'^ 
counsel  objected  to  one  of  these 
letters  on  the  ground  that  the  ac- 
tion was  to  recover  wages,  and  the 
letter  tended  to  show  a  discharge; 
to  this  the  court  replied  that  he 
thought  the  criticism  correct,  but 
**  will  allow  you  to  amend.'*  The 
letter  was  received  and  said  coun- 
sel objected.  Plaintiff  did  not  in- 
dicate that  he  desired  or  accepted 
the  privilege  of  amending,  and  no 
amendment  was  actual^  made. 
Held,  that  the  letter  was  admissible 
under  the  pleadings  as  they  were, 
which  simply  rais^  an  issue  as  to 
plaintiff's  abandonment  of  his  con- 
tract, and  although  it  contained 
expressions   which    would    have 
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made  it  competent  evidence  had 
the  issue  been  as  to  a  discharge,  so 
long  as  it  was  not  used  for  that 
purpose  it  was  competent;  and 
that  no  amendment  of  the  com- 
plaint was  required  or  could  be 
considered  as  made.  Id. 

13.  Plaintiff  made  out  a  case  entitling 
him  to  recover  on  the  issues  pre- 
sented. Dofendants  moved  for  a 
nonsuit.  Plaintiff's  counsel  there- 
upon mov^  that  the  complaint  be 
amended  so  as  to  conform  to  the 
proof.  This  motion  was  granted. 
The  court  then  denied  the  motion 
to  dismiss,  stating  that  if  the  jury 
found  plaintiff  was  ready  to  ren- 
der the  services  he  was  'entitled  to 
recover  therefor,  although  at  times 
thev  did  not  give  him  work,  but 
suffered  him  to  remain  idle,  "as 
there  is  no  question  of  discharge 
raised  by  the  pleading,"  and  m 
summing  up  the  court  st-ated  that 
plaintiff  did  not  setup  a  discharge 
and  claim  damages,  but  claimed 
his  salary  while  acting  as  defend- 
ants' agent.  Ileld,  that  there  was 
no  amendment  understood  or  in- 
tended by  the  court  changing  the 
cause  of  action,  or  authorizing  a 
recovery  of  damages  based  upon  a 
discharge  or  termination  of  the 
contract,  or  for  other  cause  except 
for  the  salary^  Id, 

14.  Where  one  party  to  an  action 
seeks  to  recover  for  services  and 
sets  up  a  special  agreement  as  to 
the  sum  to  be  paid  therefor,  which 
is  controverted  by  the  other,  who 
also  alleges  a  special  agreement, 
and  the  testimonpr  is  conflicting 
upon  this  issue,  it  is  proper  for 
either  party  to  prove  the  value  of 
the  services,  both  as  bearim?  upon 
the  issue  raised  and  the  probability 
that  one  or  the  other  agreement 
was  made,  and  because,  in  order 
to  settle  the  controversy,  the  jury 
or  trial  court  ma^  find  that  the 
minds  of  the  parties  did  not  meet 
upon  any  special  agreement. 
BarMsy  v.  FuUer,  605 

15.  In  an  action  for  an  accounting 
between  parties  engaged  in  a  joint 
enterprise,  defendants  claimed  on 
trial  an  amount  to  be  due  to  them 
on  an  individual  account  between 
them  and  plaintiff,  not  connected 
with  the  joint  enterprise,  and  some 


evidence  was  given  thereon  inci- 
dentally, but  not  with  a  view  of 
asserting  it  by  way  of  defense. 
The  matter  was  not  pleaded  as  a 
counter-claim,  and  no  mention  was 
made  thereof  in  the  answer.  The 
referee  refused  to  make  anv  find- 
ings in  regard  thereto.  lidd,  no 
error.     Turner  v.  Weston.  650 


Wlien   plaintiff   arngm    the 


cause  of  action  after  suit  brovght,  if 
defendant  desires  assignee  to  be  brought 
in,  tfie  matter  sftoidd  be  presented  by 
motion  or  supplemental  pleading,  not 
on  trial.  In  ease  defendant  did  not 
know  of  transfer  until  disclosed  on 
trial,  ?ie  should  move  to  li^ve  trial  sus- 
pended until  neeessary  steps  could  be 
taken  to  bring  the  assignee  in. 
See  McGean  v.  M.  E.  R.  R.  Co.    9 

See  Criminal  Trial. 


TRUSTS  AND  TRUSTEES. 

1.  A  new  trustee  will  not  be  ap- 
pointed in  place  of  one  deceased 
where  it  clearly  appears  that  the 
trust  or  power  in  trust  is  void. 
In  re  Christie.  473 

2.  B.,  by  his  will,  gave  his  wife  one- 
third  of  all  his  real  and  personal 
estate  and  divided  the  residue 
among  his  eight  children  and  one 
grandson,  and  provided  that  their 
shares  should  be  paid  to  them 
within  one  year  after  the  youngest 
child  should  become  of  age;  five 
of  the  children  were  at  the  time  of 
the  testator's  death  minora.  The 
will  gave  to  the  wife,  as  executrix, 
a  discretionary  power  of  sale,  but 
expressly  din^cted  that  it  should 
not  be  exercised  until  the  majority 
of  his  youngest  child.  The  widow 
qualified,  and  after  having  acted 
as  executrix  and  trustee  under  the 
will  for  several  ^eara  died.  Held, 
that  the  power  m  trust  was  void, 
and  that  an  application  for  the 
appointment  of  a  new  trustee  was 
properly  denied.  Id. 

8.  While  a  valid  testamentary  trust 
may  be  relieved  from  the  peril  of 
some  unlawful  incident  or  limita- 
tion by  disregarding  it,  this  can 
onl^  be  done  where  the  vicious  pro- 
vision is  clearly  separable  from  the 
valid  devise  or  trust  and  may  be 


792 


INDEX. 


disregarded  without  maiming  the 
genenil  irame  of  the  will  or  the 
testator's  substantial  and  dominant 
purpose.  Id, 

TURNPIKE  COMPANIES. 
See  Plank-road  Companibs. 

VENDOR  AND  PURCHASER. 

1.  A  purchaser  at  a  partition  sale  is 
entitled  to  demand  a  marketable 
title,  i.  e.,  one  free  from  a  reason- 
able doubt  as  to  its  validity.  If 
an  essential  act  has  been  omitted 
or  unseasonably  taken  in  the  ac- 
tion which  may  render  the  Judg- 
ment ineffectual  as  to  any  of  the 
parties  in  interest,  it  is  the  duty 
of  plaintiff  to  take  the  proper  steps 
for  curing  the  defects  before  he 
can  be  heard  upon  a  motion  to  com- 
pel the  purchaser  to  complete  his 
purchase.     Crouter  v.  Cfvuter,  55 

2.  Rei>re8entation8  of  a  vendor  as  to 
extrinsic  facts  affecting  the  quality 
or  value  of  the  thinx  sold,  which 
are  peculiarly  withm  his  knowl- 
edge, may  be  relied  upon  by  the 
purchaser,  and  if  the  representa- 
tions are  false  and  he  is  misled 
thereby  to  his  injury,  he  may 
maintain  an  action  for  damages. 
Schumaker  v.  Mather,  690 

8.  It  teenu  an  action  may  not  be  sus- 
tained upon  proof  of  false  repre- 
sentations as  to  facts  n6t  peculiarly 
within  the  vendor's  l^nowledge, 
and  as  to  which  the  vendee  had 
the  means  available  of  ascertain- 
ing the  truth  by  the  exoercise  of 
ordinary  intelligence.  Id. 

4.  In  an  action  for  deceit,  it  ap- 
peared that,  upon  an  exchange  of 
farms  between  the  parties,  defend- 
ant alleged  that  his  farm  was  the 
best  stock  farm  in  the  county,  and 
falsely  represented  that  he  was 
keeping  thereon  sixteen  blooded 
horses  and  brood  mares  and  one 
hundred  head  of  cattle:  that  plain- 
tiff made  the  exchange  in  reliance 
thereon.  Held,  the  evidence  justi- 
fied a  verdict  for  plaintiff.         Id. 

5.  It  appeared  that  plaintiff's  hus- 
band went  twice  to  defendants' 


farm  to  examine  it;  he  testified 
that  the  first  time  he  was  hurried 
away  by  defendants'  lawyer  before 
he  had  time  to  make  an  examina- 
tion as  to  the  stock,  and  that  the 
second  time  it  was  so  cold  and 
stormy  as  in  his  state  of  health  to 
prevent  an  examination,  and  that 
he  told  defendants  when  the  ex- 
change was  made  that  his  wife,  in 
making  it,  relied  entirely  upon 
their  representations.  Held,  that 
conceding  more  was  required  of 
plaintiff  than  a  reliance  upon 
defendants'  statements,  suflicient 
was  shown  to  justify  the  submis- 
sion of  the  question  to  the  jury. 

See  Sales. 


VILLAGE. 

1.  A  provision  in  the  charter  of  a 
village,  giving  to  its  assessors  the 
same  powers,  within  their  village, 
as  those  exercised  by  town  assess- 
ors, does  not  clothe  the  village 
assessors  with  powers  given  to 
town  assessors  by  a  special  law, 
relating  to  one  species  of  personal 
property,  the  provisions  of  which, 
as  to  the  manner  of  making  the 
assessment  and  collecting  the 
tax,  are  not  applicable  to  taxa- 
tion in  villages,  and  are  incap- 
able of  bein^  carried  out  in  village 
taxation  without  amendment  of 
the  charter.  Beople  ex  rd.  v.  Wii- 
lis.  383 

2.  The  same  rule  applies  to  the  simi- 
lar provision  in  the  general  act  for 
the  incorporation  of  villages. 
(§  18,  chap.  291,  Laws  of  1870,  as 
amended  by  chap.  90,  Laws  of 
1883;  see  also  chap.  306,  Laws  of 
1884,)  Id. 

See  Bath  (Village  of). 
Cambridob  (Village  of). 


WAIVER 

1.  A  policy  of  fire  insurance  was 
issued  by  K.,  an  agent  of  defend- 
ant, having  power  to  countersign 
and  issue  policies  furnished  In 
blank  by  the  company;  it  was  in 
its  form  ''a  standard  policy,"  as 
provided  for  by  the  act  of  1886 
(Chap,  488,  Laws  of  1886);  it  con- 
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taincd  a  provision  that  no  agent 
of  the  company  should  have  power 
to  waive  any  condition  or  pro- 
vision embraced  in  the  printed  and 
authorized  policy.  It  api)eaied 
that  after  the  policy  was  issued 
plaintiff  mortgaged  the  property, 
and  K.,  at  his  request,  delivered 
the  policy  to  the  mortgagee,  with 
a  clause  indorsed  thereon  making 
a  loss  payable  to  him.  A  fore- 
closure was  commenced  before  the 
fire.  Of  this  the  company  had  no 
notice.  Before  the  foreclosure  was 
commenced  E.  ceased  to  act  as 
defendant's  agent.  The  trial  court 
refused  to  admit  proof  offered  by 
plaintiff  that  K.  knew  of  the  com- 
mencement of  the  foreclosure  pro- 
ceedings, and  assured  plaintiff  at 
the  time  that  no  harm  could  come 
to  him  therefrom.  Held,  no  error. 
QuirUan  v.  P.  W,  Ins,  Co.  856 

S.  No  notice  of  loss  was  served  by 
plaintiff  and  proofs  of  loss  were 
not  served  by  him  until  seven 
months  after  the  fire;  these  the 
company  refused  to  accept  and 
returned.  It  appeared  that  K., 
thirty-three  days  after  the  fire, 
wrote  defendant,  calling  attention 
to  the  policy  and  that  a  loss  had 
occurred.  Defendant  replied  that 
the  matter  "had  our  attention." 
Plaintiff  testified  that  about  a 
month  after  the  fire  E.  advised 
him  that  he  had  written  defend- 
ant and  it  informed  him  it  was 
payinff  attention  to  the  matter; 
that  K.  said  "it  would  be  all  right, 
that  he  could  collect  it,"  and  that 
he  need  take  no  further  steps  in 
the  matter.  Hdd,  that  the  non- 
performance of  the  conditions  of 
the  policy  invalidated  it;  that  con- 
ceding plaintiff  did  not  know  that 
E.'s  agency  had  terminated  and 
assuming  the>  company  was  bound 
by  its  acts  the  same  as  if  there  had 
been  no  change,  as  by  the  policy 
he  had  no  power  to  waive  the  con- 
ditions', his  acts  did  not  constitute 
a  waiver;  that  plaintiff  was  bound 
to  take  notice  of  the  conditions, 
and  the  fact  that  he  did  not  read 
the  policy  or  know  of  said  condi- 
tions were  immaterial;  and  that, 
therefore,  plaintiff  was  properly 
nonsuited.  li. 

When  acceptance  of  a  lease,  a 

ioaiver   of  claim   of  tlie   lessee,  for 


improvements  put  bjf  him  upon  the 
demihed  premises, 
8ee  Bohn  y.  Haich.  64 


WARRANTY. 

Defendant,  a  commission  merchant, 
sold  to  plaintiff  certain  wines,  then 
on  the  dock  open  to  inspection. 
The  contract  of  sale  provided  that 
the  wines  were  "  all  to  be  in  good 
merchant4ible  order  *  ♦  *  to 
be  approved  by  buyer  within  three 
days  after  delivery. "  In  an  action 
upon  a  note  given  for  part  of  the 
purchase-price,  the  defense  was 
that  about  three  months  after  the 
sale  the  wine  was  discovered  by 
chemical  analysis  to  be  imperfect 
and  unsound;  this  analysis  could 
have  been  made  before  acceptance. 
Held,  that  the  acceptance  and  re- 
tention of  the  goods,  in  the  ab- 
sence of  any  clfum  of  fraud,  con- 
cluded the  defendant;  that  there 
was  no  warranty  which  survived 
the  time  for  approval  allowed  by 
the  contract.     OentiUi  y.  Staraee. 

140 


WATKR-WORES   COMPANIES. 

Where,  prior  to  May  1,  1891,  the 
trustees  of  several  water-works 
companies  had  entered  into  an 
agreement  for  consolidation,  as  au- 
thorized by  the  act  of  1867  (Chap. 
960,  Laws  of  1867,  amended  by 
chap.  -874,  Laws  of  1877),  and  had 
called  a  meeting  of  stockholders 
to  ratify  the  agreement,  and  served 
and  began  the  publication  of  the 
required  notices,  held,  that  the  re- 
peal of  said  act  by  "The  General 
Corporation  Law"  (Chap.  668, 
Laws  of  1890)  did  not  affect  the 
proceeding;  that  it  represented  a 
right  accruing  or  in  process  of  en- 
forcement, and  so  was  preserved 
from  the  effect  of  the  repeal  by  the 
saving  clause  in  said  law  <g  24), 
which  declares  that  such  repeal 
shall  not  affect  or  impair  any  act 
done  or  right  accruing  or  acquired 
before  that  date,  but  that  the  same 
may  be  asserted  or  enforced  as  fully 
and  to  the  same  extent  as  if  such 
law  had  not  been  repealed.  Camr 
eron  v.   If.    Y,  <fe  Mt.   V.  W.  Co. 

886 
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WILLS. 

1.  The  same  rule  applies  to  wills  of 
personal  property  as  is  given  in 
regard  to  realty  by  the  provision 
of  the  Statute  of  Powers  (1  R.  S. 
787,  S  136),  which  provides  that 

*  Manas  embraced  in  a  power  to| 
devise  shall  pass  by  a  will  pur-i 
porting   to   convey  all    the   real! 

{)roperty  of  the  testator,  unless  the  < 
ntent  that  the  will  shall  not  oper- 
ate as  an  execution  of  the  power 
shall  appear  expressly  or  by  neces- 
sary implication."  JV.  T.  L.  Ins. 
d  T/tist  Go,  V.  Livingston.         125 

2.  C.  executed  to  plaintiff  a  deed  of 
trust  of  real  and  personal  prop- 
erty, with  directions  to  pay  to  him 
the  rents  and  income  during  his 
life,  and  upon  his  death  to  convey 
the  property  to  such  persons  and 
in  such  shares  "as  shall  be  des- 
ignated and  appointed"  by  his 
last  will,  and  In  default  of  such 
appointment,  to  heirs  at  law  and 
next  of  kin.  By  his  will,  after 
giving  a  legacy,  C.  gave  all  the 
residue  of  his  estate,  real  or  per- 
sonal, which  he  owned  or  was  "in 
any  manner  entitled  to,"  to  L. 
Held,  that  this  was  a  good  execu- 
tion of  the  power  of  appoint- 
ment, and  so,  that  L.  was  entitled 
to  the  trust  estate.  Id. 

8.  The  will  of  B.  gave  to  C,  his 
son,  and  to  E.,  his  son's  wife,  the 
use  of  certain  premises,  *'  for  their 
use,  benefit  and  support  during 
their  natural  lives."  In  an  action 
of  ejectment  brought  to  recover 
possession  of  the  premises,  in 
which  plaintiff  claimed  the  right 
to  possession  under  and  by  virtue 
of  a  sale  on  execution  agamst  C, 
?uld,  that  it  was  the  intent  of  the 
testator  to  make  the  husband  and 
wife  tenants  in  common,  and  they 
held  in  that  capacity;  and  so,  that 
the  wife  was  entitled  to  the  pos- 
session and  use  ot  a  moiety  of  the 
premises,  of  which  she  could  not  be 
deprived  by  any  act  or  default  of 
her  husband.      Miner  v.   Brown. 

908 

4.  While  circumstances  surrounding 
the  testator  at  the  time  of  making 
a  will  may,  where  the  language 
of  the  will  is  of  doubtful  import, 
be  proved  for  the  purpose  of  arriv- 


ing at  the  testator's  intent,  the 
intent  then  existing  when  ascer- 
tained must  have  enect,  and  may 
not  be  varied  by  after-occurring 
events,  and  so,  drcumstances  oc- 
curring after  the  execution  of  the: 
will,  and  which  could  not  have 
been  within  the  contemplation  of 
the  testator  at  that  time,  may  not 
be  availed  of  as  showing  a  aiffer- 
ent  intent.    Morris  v.  Sickly,    iSC- 

6.  The  will  of  G.,  after  providing- 
for  the  payment  of  debts,  etc., 

fave  two  legacies  amounting  to 
2,000;  one  of  $1,800  to  plaintiff, 
her  sister,  in  whose  family  she 
resided;  her  residuary  estate  she 
gave  to  beneficiaries  named.  At 
the  time  the  will  was  made  G. 
owned  no  real  estate,  but  had  per- 
sonal property  of  the  value  of  alM>ut 
$2,500.  A  year  after  she  pur- 
chased of  plaintiff  and  her  husband 
certain  real  estate,  for  which  she 
paid  $2,000,  and,  thereafter  and  at 
the  time  of  her  death,  her  personal 
property  amounted  to  but  about 
$500.  ^  Held,  that  plaintiff 's  legacy 
was  not  chargeable  upon  the  real 
estate.  Jd. 

6.  B.,  by  his  will,  gave  his  wife  one- 
third  of  all  his  real  and  persona) 
estate  and  divided  the  residue 
among  his  eight  children  and  one 
grandson,  and  provided  that  their 
shares  should  be  paid  to  them 
within  one  year  after  the  youneest 
child  should  become  of  age;  five 
of  the  children  were  at  the  time  of 
the  testator's  death  minors.  The 
will  gave  to  his  wife,  as  executrix, 
a  discretionary  power  of  sale,  but 
expressly  directed  that  it  should 
not  be  exercised  until  the  nmjorily 
of  his  youngest  child .  The  widow 
qualified,  and  after  having  acted 
as  executrix  and  trustee  under  the 
will  for  several  years  died.  Held, 
that  the  power  in  trust  was  void. 
In  re  Christie.  473 

7.  While  a  valid  testamentary  trust 
may  be  relieved  from  the  peril  of 
some  unlawful  incident  or  limita- 
tion by  disregarding  it,  this  can 
only  be  done  where  the  vicious 
provision  is  clearly  separable  from 
the  valid  devise  or  trust,  and 
may  be  disregarded  without  maim- 
ing the  general  frame  of  the  will 
or  the  testator's  substantial  and 
dominant  purpose.  Id, 
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8.  Whether  words  in  a  will  attached 
to  a  gift,  explaining  the  design  of 
the  testator  m  respect  to  its  use  or 
disposition,  constitute  a  limitation, 
or  are  to  be  regarded  as  advisoiy 
or  recommendatory  onlv,  depends 
upon  the  intention  of  the  testator 
as  ascertained  from  a  consideration 
of  all  the  provisions  of  the  will 
bearing  upon  the  subject.  Biker 
Y.  Leo,  510 

WOMEN. 

idee  DiYOBCB. 

Husband  and  Wife, 
Mabried  Women. 


YONKERS  (CITY  OF). 

The  complaint  herein  alleged  a  con- 
veyance by  plaintiff  to  defendant, 
the  city  of  Yonkers,  of  certain 
premises  therein  described,  ''with 
the  exception  and  reservation  and 
upon  the  express  condition "  that 
a  strip  thereof,  of  a  width  speci- 
fied, extending  along  a  street  of 
the  city  should  forever  remain  a 
part  of  said  street,  and  that  the 
residue  of  the  land  conveyed  should 
forever  remain  public  and  open  as 
a  public  highway,  and  thiat  no 
building  sh^  be  erected  or  per- 
mitted upon  said  premises.  It  was 
further  alleged  that  the  city  has 


permitted  and  still  permits  a  house 
to  stand  on  the  premises  after  full 
knowledge' and  notice  of  the  en- 
croachment; that  a  previous  ac- 
tion had  been  commenced  by  plain- 
tiff against  the  same  defendants  to 
enforce  t;  forfeiture,  upon  the  trial 
of  which  all  the  facts  nere  alleged 
were  found  to  be  true,  except  notice 
to  or  knowledge  of  the  city;  that 
iudgment  therein  was  rendered 
for  plaintiff,  which  was  reversed 
on  appeal  by  the  General  Term 
upon  the  law  and  not  the  facts,, 
and  that  on  appeal  to  this  court 
the  order  of  reversal  was  affirmed 
upon  the  ground  that  the  city  had 
no  notice  of  the  encroachment 
complained  of;  that  upon  trial  of 
the  former  action  the  city  defended 
through  the  city  attorney,  and  so 
acquired  full  knowledge  of  the  en- 
croachment, but,  nevertheless,  per- 
mitted it  to  continue.  Defendants 
demurred  on  the  ground  that  the 
complaint  disclosed  the  existence 
of  a  prior  judgment,  which  is  a 
bar  to  a  recovery  herein.  Ileld^ 
untenable;  that  assuming  judg- 
ment absolute  was  ordered  and  was 
entered  in  the  former  action,  the 
complaint  herein  sets  up  a  cause 
of  action  aocruhig  after  the  former 
judgment;  and  so,  that  a  recovery- 
would  not  be  inoonsistent  with  the 
former  judgment.  B<w  y.  Haw- 
kif,  810^ 
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